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ERRATA- 

On  page  36,  in  the  29ih  line,  "  tusignmenf'  Bhonld  be  *<  affreighimeiU.'* 

41,      "  1  "  '*slepf'               "             **slij4." 

"       110,     "  13  "  "  o/' should  be  erased. 

138,     "  36  "      insert  "w"  before  "(fei^nidw." 

142,     "  27  "  "  twZuii^y"  should  be  "ritoZi^." 

"       241,     "  15        "  "prwrity"           "     "primty." 

"       269,     "  8  "  "devis^'               "     "cfociw." 

"  39        "  "husbancT'          "     "heirs." 

"       353,     "  17        **  "  in"  should  be  inserted  after  "aiki" 

"       422,     "  3        "  "  coZT' should  be  "f«c." 

"          "       "  6        "  "divesf'         "      "divert." 

•*       478,     "  37        "  "if"   should  precede   "  tto^,"  and  "«" 

should  be  inserted  before  "judgmciU." 
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Apple  versus  Kambo. 

In  a  suit  against  an  Alderman  for  the  penalty  for  taking  illegal  fees,  where  the 
preTions  notice  prescribed  by  the  act  of  Assemblj  is  giyen  under  one  act,  and  the 
plaintiff  declares  on  another  act,  the  jariance  is  fatal  to  the  action. 

Error  to  the  Common  Pleas,  Philadelphia. 

This  action  was  brought  for  the  recorery  of  the  penalty  of  J50, 
for  taking  illegal  fees,  the  defendant  being  an  alderman  of  the 
connty  of  Philadelphia. 

The  following  is  a  copy  of  the  notice  served  on  the  defendant : 

To  John  jSppie,  Esq,,  one  of  the  Jtutices  of  the  Peace  of  Philadelphia  county. 

Bib  :— According  to  the  proYision  of  the  act  of  assembly,  I  hereby  giye  tou 
notice  that  I  shall  as  the  attorney  of  John  Rambo,  commence  an  action  of  debt 
aeainst  yon  at  the  expiration  of  thirty  days  from  this  time,  the  oanse  of  action 
'wnich  the  said  John  Kambo  has  against  you  is  as  follows  :  The  said  John  Rambo 
b^ng  bonnd  oyer  to  be  and  appear  at  court  by  you  as  a  Justice  of  Uie  Peace,  by 
Oeorse  DaTis,  in  the  name  of  the  Commonwealth  of  Pennsylvania,  on  the  1st  day 
of  July,  one  thousand  eight  hundred  and  forty -six,  and  at  which  time  you  receiv- 
ed from  the  said  John  Rambo,  ill^al  fees,  to  wit :  the  sum  of  one  dollar  and 
thirteen  cents,  which  said  costs  or  fees  of  one  dollar  and  thirteen  cents  are  iUegal 
VOL.  I. — ^B.  (9) 
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and  exceed  the  amount  of  fees  which  aldermen  or  jastices  of  the  Peace  are  per- 
mitted to  receive  by  the  act  of  assembly  of  the  22d  of  February,  1821,  whereby 
yoa  have  forfeited  to  the  said  John  Rambo,  the  party  injured*,  the  sum  of  fifty 
dollars,  according  to  the  26th  section  of  the  act  of  assembly  of  the  28th  of  March, 
1814,  and  which  said  Bection  is  enacted  by  the  act  of  assembly  of  the  22d  of  Feb- 
ruary, 1821. 

Section  26.  And  be  it  fiirther  enacted  by  the  authority  aforesaid,  that  if  any 
officer  whatsoever,  shall  take  greater  or  other  fees  than  is  hereinbefore  expressed 
and  limited,  for  any  service  to  be  done  by  him  after  the  first  day  of  September 
next,  in  his  office,  or  if  any  officer  shall  charge  or  demand  and  take  any  of  the 
fees  hereinbefore  ascertained,  when  the  business  for  which  such  fees  are  charga- 
ble,  shall  not  have  been  actually  done  and  performed,  or  if  any  officer  shall 
charge  or  demand  any  fee  for  any  service  or  services  other  than  those  expressly 
provided  for  by  this  act ;  such  officer  shall  forfeit  and  pay  to  the  party  injured 
Fifty  Dollars,  to  be  recovered  as  debts  of  the  same  amount  are  recoverable,  and  if 
the  judges  of  any  court  within  this  commonwealth,  shall  allow  any  officer  jander 
any  pretence  whatsoever,  an^  fees  under  the  denomination  of  compensatory  fees 
for  any  service  not  specified  m  this  act  or  some  other  act  of  assembly,  it  shall  be 
considered  a  misdemeanor  in  office. 

Your  obedient  servant, 

W.  H.  KETCHAM. 
(Stating  hii  residence,  &c.) 

Philadelphia,  October  81, 1846. 

The  narr.  in  this  case  is  as  follows : 

In  the  Court  of  Common  PleaSj  ^c. — John  Apple,  late  of  said 
county  was  summoned  to  answer  John  Rambo,  of  a  plea  that  he 
render  unto  him  the  sum  of  Fifty  Dollars,  which  to  him  he  owes 
and  unjustly  detains,  and  thereupon  the  said  plaintiff  by  his  attor- 
ney complains,  for  that,  whereas,  the  said  defendant,  to  wit,  on 
the  first  day  of  July,  A.  D.  1846,  and  from  thence  hitherto  hath 
been  an  alderman,  &c.  to  whom  fees  are  limited  and  expressed  in 
and  by  the  act  of  assembly  of  this  commonwealth  passed  the  2Sth 
Marchj  1814,  entitled  an  act  estabUshinc  a  fee  bill,  &c.  under 
colour  of  his  office,  did  charge  and  take  d2J  cents  for  serving  a 
mittimus,  &c.  in  a  case  of  assault  and  battery,  &c.  and  which  said 
sum  or  fee  so  charged,  &c.  was  a  fee  for  services  other  than  those 
expressly  provided  in  the  act  of  assembly  aforesaid.  By  reason 
whereof,  &c. 

And  for  that  also  the  said  defendant  afterwards,  &c.  did  by  col- 
our of  his  office  take  31  cents  for  summons  and  mittimus,  being  a 
greater  fee  than  is  therein  expressed  and  limited  by  the  act  of  as- 
sembly aforesaidy  whereby,  &«. 

And  for  that  also  the  defendant  did  take  $1,12^  for  summons, 
mittimus  and  bailbond,  contrary  to  the  provisions  of  the  act  of  as- 
sembly qforemidy  whereby,  &c. 

The  Jury  under  the  direction  of  the  Court  below  found  a  ver- 
dict for  pluntiff  subject  to  their  opinion  as  to  the  validity  of  the 
notice  and  following  exceptions,  wluch  notice  was  adjudged  valid 
by  the  court,  the  exceptions  overruled  and  judgment  entered  for 
plaintiff  on  the  verdict* 
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TT.  Wilkinson,  for  plaintiff  in  error. — The  exceptions  filed  be- 
low and  errors  assigned  were  as  follows : 

1.  That  the  declaration  varies  from  the  notice  to  the  defendant, 
now  plaintiff  in  error,  (as  one  of  the  aldermen  in  and  for  the 
county  of  Philadelphia),  inasmuch  as  the  notice  recites  the  fee  bill 
of  1821,  which  was  and  is  repealed  by  the  act  of  16th  April,  1827, 
so  far  as  relates  to  the  city  and  county  of  Philadelphia,  whereas 
the  declaration  recites  the  fee  bill  of  1814,  Pur.  Dig.  469,  Pamp. 
i.471. 

2.  That  the  plaintiff  (now  defendant  in  error)  having  stated  in 
his  notice,  that  his  cause  of  action  arises  under  the  fee  biU  of  1821, 
he  is  bound  by  said  notice  and  cannot  declare  under  the  fee  bill  of 
1814.  The  causes  of  action  being  distinct  and  different,  as  the 
compensation  for  the  various  services  allowed  under  the  fee  bill  of 
1814  are  nearly  double  those  of  the  act  of  1821.  See  act  of  1772, 
sec.  1  and  5 ;  Pur.  Dig.  681 ;  Stansbury  vs.  Bertron,  7  WatU  ^ 
Serg.  363;  3  Watts  144;  8  Watts  ^  Serg.  162;  4  Barr  617. 

3.  That  the  notice  should  have  distinctly  set  forth  the  particu- 
lar fee  insisted  upon  as  illegal,  in  order  to  allow  a  tender  of  amends 
under  the  act  of  1772.  See  act  1772,  Pur.  Dig.  681,  sec.  5 ;  8  Watts 
^  Sera.  162;  4  Barr  517. 

4.  That  the  plaintiff  (now  defendant  in  error),  having  in  his  no- 
tice relied  on  the  fee  bill  of  1821,  he  cannot  declare  under  the 
fee  bill  of  1814.     Act  1772,  sec.  5;  7  WaUs  rf*  Serg.  363. 

5.  That  the  fees  received  by  the  defendant  (now  the  plaintiff  in 
error),  to  wit,  mittimus  and  justification  of  bail  31  cents,  constable 
serving  mittimus  25,  mileage  37,  bail  20  cents,  in  all  $1,12,  were 
in  accordance  with  the  fee  bill  of  1814,  consequently  no  penalty 
had  or  could  have  occurred. 

6.  That  the  notice  is  deceptive  and  therefore  void,  act  1772, 
sec.  5;  7  WaUs  ^  Serg.  363. 

Ketcham  was  concerned  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Rogers,  J. — To  discourage  vexatious  suit  against  Justices  of  the 
Peace,  the  act  of  21  March,  1772,  directs,  that  before  an^  suit 
shall  be  brought  against  such  justice,  for  any  thing  done  m  the 
execution  of  his  oflSce,  notice  in  writing  shall  be  given,  for  at  least 
thirty  days  before  suing  out  or  serving  the  process.  The  act  di- 
rects that  the  notice  shall  clearly  and  explicitly  contain  the  cause 
of  action,  and  the  name  of  his  agent  or  attorney,  with  the  place 
of  his  abode,  endorsed  on  the  back  of  the  notice.  The  cause  of 
action  here  appears  to  be  clearly  and  explicitly  set  forth.  There 
is  such  a  suiScient  and  substantial  notice,  as  that  he  could  not 
have  been  ignorant  of  the  charge  made  against  him.  lie  is  ap- 
prized of  the  sum  and  the  occasion  on  which  it  was  extorted,  so 
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that  he  might  have  tendered  the  amount,  if  he  had  chosen  to  do 
80.  But  another  objection  remains  to  be  considered ;  this  is  not 
so  clear.  The  notice  charges  that  the  justice  received  illegal  fees, 
exceeding  the  amount  that  aldermen  and  justices  of  the  Peace 
are  permitted  to  receive,  by  the  act  of  assembly  of  the  22d  Feb. 
1821.  In  the  declaration  he  declares  on  the  Fee  Bill  of  the  28th 
March,  1814.  That  is  he  gives  notice  under  one  act,  and  declares 
on  another,  and  entirely  difiFerent  act.  I  cannot  regard  the  refer- 
ence to  the  act  of  the  22d  Feb.  1821,  as  surplusage,  but  as  a  sub- 
stantial averment  that  he  intended  to  proceed  on  that  act.  From  this 
he  ought  not  to  be  at  liberty  to  depart  in  a  penal  action  against  a 
justice  of  the  Peace,  whom  the  legislature  have  endeavosed  to 
protect  against  han^assing  and  vexatious  suits.  I  have  examined 
the  authorities  cited  by  the  defendant  in  error,  which  do  not,  in 
my  judgment,  support  the  position  assumed,  that  the  reference  to 
the  act  is  surplusage,  particularly  as  the  act  referred  to  and  the 
act  declared  on,  differ  materially  in  the  compensation  allowed, 
for  the  various  services  performed. 

Judgment  reversed  and  ventre  de  novo  awarded. 
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Steam  Boat  Company  versus  McCutcheon  &  Collinfik 

A  fbreign  corporation  may  lawftilly  take  a  lease  of  an  office,  in  this  State,  in 
irbich  to  transact  its  business. 

To  contract  for  snch  a  lease,  is  witbin  tbe  nsnal  powers  of  the  President  of  a 
corporation ;  and  his  declarations,  at  the  time  of  making  the  contract,  for  whom 
the  office  was  wanted,  are  admissible. 

Errob  to  the  District  Court  of  Philadelphia. 

This  was  an  action  for  use  and  occupation  of  an  office,  brought 
by  McCutcheon  &  Collins  against  the  Baltimore  and  Philadelphia 
Steam  Boat  Company,  a  corporation  incorporated  by  the  State  of 
Maryland,  to  recover  two  quarters  rent  of  an  office,  at  the  comer 
of  Chesnut  street  and  the  wharf,  on  the  Delaware,  in  the  city  of 
Philadelphia,  alledged  to  have  been  leased  to  them.  A  witness 
was  produced  on  the  part  of  the  plaintiff,  who  testified,  that  the 
office  of  the  Baltimore  &  Susquehanna  Steam  Boat  Company  was 
on  the  wharf,  a  few  doors  above  Chesnut  street.  A  Groves,  Jr., 
was  the  agent  of  the  company  at  that  time.  W.  L.  Ashmead  wa» 
the  acting  president  at  the  time.  That  W.  L.  Ashmead  rented 
the  office  at  the  comer  of  Chesnut  street  and  the  wharf,  from 
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McCutcheon  &  Collins,  at  J250  per  annum,  for  the  purpose  of 
having  another  oflSce  for  the  company,  and  of  keeping  an  opposi- 
tion company  from  getting  it.  W.  L.  Ashmead  got  the  key  first ; 
we  never  had  the  key,  until  the  year  was  up.  I  believe  the  year 
was  from  November  1844. 

Question  hy  Plaintiff's  Counsel. — ^What  were  the  declarations 
of  Mr.  Ashmead,  at  the  time  he  rented  the  oflSce  corner  of  Ches- 
nut  street  and  the  wharf,  from  the  plaintiffs? 

Answer. — He  said  he  wanted  to  rent  the  office  for  the  company. 
Two  quarters  rent  were  paid  by  Ashmead;  one  was  paid  in  the 
presence  of  Groves.  Whether  Groves  knew  that  Ashmead  rented 
for  the  company,  witness  did  not  know. 

It  was  alledged  on  the  paper  book  of  defendant  below,  that  no 
actual  occupation  of  the  office  was  either  alledged  or  proved  below. 

The  case  turned  upon  the  question,  as  to  the  powers  of  the  pre- 
sident of  the  company  to  contract ;  and  whether  his  declarations 
were  admissible  in  evidence.  f/  (^  r.  (  -  ^*  -^'^- 

The  admission,  by  the  District  Court,  of  the  question  to  the 
witness,  and  his  answer,  was  the  matter  assigned  for  error. 

The  case  was  argued  by  T.  TT.  Biddle  for  Plaintiff  in  error. — 
He  contended  that  the  admissions  of  a  corporation  are  governed 
by  the  same  rules  that  govern  in  respect  to  the  admissions  of  de- 
clarations of  agents.  That  to  bind  the  principal,  they  must  be 
within  the  scope  of  his  authority,  which  must  appear..  Angel  and 
Ames  on  corporations  249 ;  2  Phillips  on  JEv,  168,  note  174 ;  1 
Phillips  on  IJv,  107.  That  the  company  were  a  Foreign  corpor- 
ation, who  had  a  general  agent  here.  That  the  corporation,  being 
a  Foreign  corporation,  witnout  any  authority  given  by  our  legis- 
lature, could  not  hold  real  estate,  and  a  lease  to  them  was  void. 

If.  B.  Browne,  in  replv,  contended  that  the  leasing  of  an  office 
was  within  the  scope  of  the  power  of  the  company,  and  important 
to  its  business ;  and  if  so,  that  when  a  corporation  is  acting  within 
the  scope  of  its  institution,  all  parol  contracts,  made  by  its  au- 
thorized agents,  are  express  promises  of  the  corporation,  and  all 
duties  imposed  on  them  by  law,  and  all  benefits  conferred  on  them 
at  their  request,  raise  implied  promises,  for  which  an  action  lies. 
Bank  of  Columbia  vs.  Patterson's  adm*s.  7  Cranch  299,  cited  in 
4  Serg.  ^  R.  16 ;  Turnpike  Co.  vs.  Rutter.  That  it  was  not  ne- 
cessary to  support  an  action  for  use  and  occupation,  that  thero 
should  be  a  demise;  that  it  is  enough  that  the  defendant  used  and 
occupied  the  premises,  by  the  permission  of  plaintiff,  on  the  prin- 
ciple, that  where  a  benefit  has  been  derived,  the  law  implies  a 
promise  to  make  compensation.  Section  53,  Story  on  Agency. — 
That  the  declarations  of  the  president  were  introduced  to  show, 
for  whose  use  the  office  was  intended.     6  AdoJph  ^  E.  846. 
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The  opinion  of  the  Court  was  delivered  April  8,  by 
Coulter  J. — There  is  no  evidence  whether  the  plaintiff  in  error 
was  a  foreign  or  domestic  corporation;  and  it  is  of  little  conse- 
quence whether  it  is  one  or  the  other.  No  corporation  can  hold 
real  estate  beyond  the  authority  conferred  in  its  charter,  and  the 
extent  of  that  authority,  in  this  case,  is  not  in  evidence.  But 
every  corporation  may  contract ;  and  having  purchased  and  paid 
for  real  estate,  the  vendor  cannot  take  it  back,  at  his  pleasure,  nor 
make  the  contract  null  and  void,  as  to  him.  The  State,  by  virtue 
of  its  transcendental  power,  may  escheat  it.  But  this  principle 
does  not  extend  to  a  lease,  or  to  a  contract,  express  or  implied,  for 
the  purpose  of  enabling  a  corporation  to  carry  on  its  business. — 
A  foreigner  may,  undoubtedly,  lease  a  house  to  shelter  himself 
and  family,  although  he  cannot  hold  real  estate ;  and  having  con- 
tracted for  it,  and  used  it,  must  pay  the  rent.  Some  things  lie 
too  deep,  in  the  common  sense  and  common  honesty  of  maiSdnd, 
to  require  either  argument  or  authority  to  support  them ;  and  this, 
I  think,  is  one  of  them.  The  president  of  the  company,  leased 
this  property,  from  the  plaintiffs  below,  received  the  key,  and  re- 
tained possession  for  the  term,  and  the  president  paid  part  of  the 
rent.  It  is  of  no  consequence  whether  the  company  used  it  sel- 
dom, or  frequently,  or  not  at  all.  They  kept  the  plaintiff  out  of 
poesession,  and  kept  themselves  in  the  legal  possession.  The  exi- 
gencies of  their  business  may  not  have  been  so  great  as  they  con- 
templated and  expected,  and  they  may  have  found  one  office  suffi- 
cient. The  only  real  question  in  the  case  is  whether  the  contract 
made  by  the  president,  was  within  the  scope  of  his  authority ;  and 
whether  his  statements,  at  the  time  he  made  the  contract,  were 
proper  evidence  of  the  purpose,  for  which  he  rented  the  office. — 
The  office  was  close  in  the  vicinity  of  the  wharf,  where  the  com- 
pany landed  and  received  their  passengers.  I  should  suppose  that 
it  admitted  of  no  doubt,  whatever,  that  an  office,  there,  was  not 
only  a  great  convenience  to  the  business  of  the  company,  but  in- 
dispensable. Railroad  and  stage  companies  have  their  offices,  and 
could  not  get  along  without  them ;  and  so  it  must  be,  with  steam- 
boat and  transporting  companies.  Who,  then,  was  the  proper 
person  to  make  the  contract  r  Certainly,  the  president.  We  must 
bear  in  mind  that  these  kind  of  artificial  men,  or  persons,  are  be- 
coming very  common  in  this  State.  The  legislature  turn  them 
out,  i£nost  as  rapidly  as  a  miller  does  his  grist.  They  compose  a 
new  element,  or  ingredient,  of  modern  society.  They  contract 
with  every  body,  and  about  all  manner  of  things ;  and  they  can 
contract  by  their  chief  officers ;  and  such  is  their  usual  course  of 
business.  The  president  of  a  company  presents  himself  to  make 
a  contract,  evidently  connected  with  the  business.  He  declares 
the  object  and  purpose  of  the  contract.  Who  doubts  him  ?  We 
are  a  dealing  people.     Is  he  asked  to  produce  the  charter  and  tho 
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books  of  the  company,  to  shew  that  he  is  authorized  to  make  the 
contract  secundum  artemf  Such  is  not  the  custom.  Society 
must  be  protected  from  mischief,  arising  from  the  multiplication 
of  these  bodies.  As  they  can  only  contract  by  their  officers,  the 
declarations  of  those  officers,  when  engaged  in  the  business  of  the 
company,  like  the  declarations  of  an  agent  within  the  scope  of  his 
authority,  or  the  declarations  of  an  individual  enga^d  in  his  own 
business,  are  evidence  against  their  principals.  This  contract, 
whether  it  is  considered  express  or  implied,  (and  there  is  evidence 
to  justify  its  being  considered  in  either  aspect),  was  within  the 
scope  of  the  authority  of  the  president  of  the  company;  and  his 
declarations,  made  at  the  time,  were  competent  evidence  of  the 
purpose,  for  which  the  contract  was  made. 

Judgment  affirm^ 


ChaiUf^y  verms  Hansbmy. 

When  A  takes  a  lot  Of  gronnd  on  ground  rent,  and  afterwarda  makes  a  parol 
contract  with  B  for  the  premises,  on  ground  rent,  and  B  is  put  into  possession 
of  the  premises  and  performs  his  part  of  the  contract  with  A ;  and  afterwards 
A  purchases  the  ground  rent  and  sells  the  same  W^t^  to  C,  snch  purchase  of  the 
ground  rent  by  A,  does  not  enure  to  the  benefit  of  B;  it  is  not  an  extinguishment 
of  the  ground  rent,  nor  does  the  same  merge  in  the  fee. 

In  an  action  of  covenant,  by  an  assl^ee  of  the  ground  rent,  claiming  through 
prior  assignments  of  the  said  rent,  against  A,  who  took  up  the  lot  on  ground  rent, 
instituted  against  A  after  a  parol  contract  for  the  ground  made  by  A  with  B,  it  is 
not  necessary  to  notify  B  as  terre  tenant ;  and  the  sale  of  the  premises,  on  execu- 
tion on  the  Judgment,  in  the  said  action,  divests  the  title  of  B,  as  well  as  of  A. 

To  take  a  case  out  of  the  statute  of  flrauds  and  perjuries,  the  parol  contract  of 
sale  should  liot  only  be  established  by  competent  proof,  but  it  should  be  deair,  de- 
finite and  unequivocal. 

From  Nisi  Prius,  Philadelphia. 

This  was  an  action  of  Ejectment,  brought  by  William  S.  Cham- 
ley  V8.  Jeremiah  Hansbury,  to  recover  possession  of  a  lot  of  ground 
in  Philadelphia.  It  was  tried  before  his  honor  Judge  Rogers,  at 
Nisi  Prius.  The  title  to  the  premises,  in  question,  had  been  in 
Knowles  Taylor,  who  by  deed  dated  August  25,  1885,  conveyed 
them  to  Isaac  S.  Loyd,  in  fee,  subject  to  an  annual  ground  rent 
of  $240.  In  the  year  following,  viz:  in  1886,  as  was  alledged by 
Hansbury,  he  entered  into  possession  of  the  premises,  under  a  pa- 
rol contract  with  Loyd,  by  which  Hansbury  agreed  to  erect  a 
house,  and  Loyd  agreed  to  execute  and  deliver  to  him  a  deed,  for 
the  premises  in  question,  as  soon  as  the  said  house  should  be  en- 
closed. It  was  farther  alledged,  on  the  part  of  Hansbury,  that 
he  erected  the  house,  and  having  fulfilled  the  contract  on  his 
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part,  he  repeatedly  demanded  a  deed  from  Loyd,  but  it  was  never 
deHvered  to  him.  It  was  testified  on  the  part  of  Hansbury,  that 
Loyd  said  that  he  had  let  to  Hansbnry,  on  ground  rent. 

At  the  time  of  the  arrangement  between  Loyd  and  Hansbury, 
Loyd  was  not  the  owner  of  the  ground  rent.  In  April,  1840,  Loyd 

;urcha9ed  the  grownd  rent  from  Smith,  assignee  of  Beers,  to  whom 
'aylor  had  assigned  it.  In  March,  1841,  Loyd  assigned  the 
ground  rent  to  Denman,  who  assigned  the  same  to  Atwater. 

Plaintiff  claimed  title  as  follows:  He  gave  in  evidence  a  copy 
of  the  record  of  an  action  of  covenant,  for  the  recovery  of  the 
arrears  of  the  ^vA  ground  rent^  brourfit  by  Atwater,  assignee  as 
aforesaid,  against  Isaao  S.  Loyd  to  September  term  1842.  To 
ihifi  action,  Hansbury  was  not  a  party. 

The  plaintiff,  in  hw  declaration,  recited  the  several  assignments 
Off  the  ground  rent,  and  that  Hancock  Smith,  one  of  the  said  as- 
signees by  deed,  dated  April  21,  A.  D.  1840,  granted  and  con- 
veyed the  said  yearly  rent  to  Isaac  S.  Loyd  in  fee;  and  further, 
that  Isaac  S.  Loyd,  by  indenture,  endorsed  on  the  said  indenture 
from  Knowles  Taylor  to  him,  dated  the  14th  of  October,  A.  D. 
1835,  granted  and  conveyed  the  said  lot  of  ground  unto  Jeremiah 
Hansbury  in  fee,  subject  to  the  payment  of  the  said  ground  rent 
of  $240. 

To  this  declaration  Isaac  S.  Loyd  demurred,  and  the  Court  ren- 
dered judgment  on  the  demurrer  in  favor  of  Atwater,  the 
plaintiff.  Afi.fa.  against  Isaac  S.  Loyd  was  issued  to  Septem- 
ber term,  1844,  and  the  land  in  question  being  taken  in  execution, 
wa8  sold  under  a  vend.  ex.  to  Dec.  term,  1844,  to  William  S. 
Chamley  for  one  dollar. 

The  plaintiff  further  gave  in  evidence  a  deed  poll  from  the 
Sheriff  to  the  said  William  S.  Chamley,  dated  January  4,  1845, 
and  the  said  William  S.  Chamley  brought  the  present  action  of 
ejectment  to  recover  the  premises. 

There  was  no  evidence  of  any  of  the  assignments  recited  by  At- 
water in  his  declaration,  nor  anything  beyond  the  said  avermeuw 
to  show  that  any  title  to  the  ground  rent  had  ever  been  vested 
in  him. 

There  was  no  evidence  given  by  the  plaintiff  that  Loyd  had 
ever  executed  and  delivered  a  conveyance  of  the  said  land  to 
Hansbury,  as  Atwater  in  his  declaration  had  averred. 

It  was  contended  by  Hansbury,  that  he,  being  in  the  actual 
possession  of  the  premises,  under  a  legal  and  valid  contract  with 
Loyd,  as  early  as  October,  1836,  and  having  paid  value  therefor, 
cannot  be  affected  by  a  title  derived  under  Loyd,  subsequent  to 
such  possession. 

On  the  trial  at  Nisi  Prius,  the  counsel  of  Hansbury  requested 
the  Judge  to  charge  the  Jury  on  points  submitted. 

The  Court  instructed  the  jury  to  find  for  the  plaintiff,  Chamley. 

I. — B* 
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Errors  assigned : — 

First.  The  Court  erred  in  charging  the  jury  to  find  a  verdict 
for  the  plaintifi",  who  had  shewn  no  title  either  in  law  or  equity  to 
recover;  the  plaintiff  claiming  title  as  sheriff's  vendee,  un- 
der an  execution  against  Isaac  S,  Loyd,  when  the  record  of  the 
judgment  contained  an  averment  that  Loyd  had,  anterior 
to  the  said  judgment,  ceased  to  have  any  right,  title  or  interest, 
in  the  premises,  and  the  claim  of  title  under  the  covenants  in  the 
deed  from  Knowles  Taylor  to  Isaac  S.  Loyd,  for  the  payment  of 
the  ground  rent,  being  unsupported  by  any  proof  of  title  to  the 
ground  rent  in  Atwater,  the  plaintiff  in  the  judgment.  The  plain- 
tiff could,  therefore,  neither  claim  title  under  the  judgment  as 
against  Loyd,  nor  by  virtue  of  the  covenants  running  with  the 
land,  his  proofs  in  both  views  of  the  case  being  defective. 

Second.  Because  the  Court  erred  in  deciding  that  the  defen- 
dant is  concluded  by  the  proceedings  of  the  District  Court  for  the 
city  and  county  of  Philadelphia,  in  the  case  of  Charles  Atwater, 
assignee  of  Matthias  Denman,  assignee  of  Isaac  S.  Loyd,  who 
was  the  assignee  of  Hancock  Smith,  assignee  of  James  D.  Beers, 
assignee  of  Knowles  Taylor  vs.  Isaac  o.  Loyd,  of  September 
term,  A.  D.  1842,  No.  303. 

Third.  The  Court  erred  in  not  charging  the  jury,  as  requested 
by  the  defendant's  counsel,  on  the  following  points : 

1.  That  the  ground  rent  became  merged  by  the  conveyances 
to  Loyd,  and  that  the  plaintiff  has  no  right  to  recover. 

2.  That  the  fact  of  Hansbury  being  in  possession,  under  a 
claim  of  title,  was  sufficient  to  prevent  Loyd  from  conveying  any 
title  to  the  property  inconsistent  with  the  rights  of  Hansbury. 

3.  That  the  plaintiff  had  sufficient  notice  of  Hansbury's  equi- 
table title,  both  from  his  own  title  papers  and  from  the  possession 
of  Hansbury. 

4.  That  neither  purchase  money  nor  rent  could  be  recovered 
from  Hansbury,  either  by  Loyd  or  his  assignees,  so  long  as  the 
contract  was  not  completed  by  the  delivery  of  a  deed  to  Hansbury. 

5.  That  the  plaintiff  has  no  greater  claim  than  Loyd,  who 
could  not  have  recovered  without  fulfilling  his  part  of  the  contract. 

6.  If  the  Court  should  be  of  the  opinion  that  the  plaintiff  can 
recover,  then  the  Court  is  requested  to  charge  the  jury  to  find  a 
conditional  verdict,  that  the  plaintiff  shall  pay  for  the  defendant's 
house  within  a  reasonable  time. 

Fourth.  Because  the  Court  erred  in  deciding  that  by  the  union 
of  titles  in  Isaac  S.  Loyd,  both  to  the  ground  and  to  the  ground 
reyity  there  was  no  merger;  and  that,  notwithstanding,  Hansbury 
had  actual  possession  of  the  premises  at  the  time  Loyd  held  the 
title  both  to  the  ground  and  the  rent,  under  a  parol  contract  with 
Loyd,  which  Hansbury  had  fully  performed  on  his  part,  by  the 
erection  of  a  building  thereon,  but  which  Loyd  had  broken,  by 
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not  delivering  to  Hansbury  a  deed  for  the  premises  clear  of  all 
iacnmbrances ;  those  claiming  title  under  Loyd  could  recover  the 
premises  from  Hansbury. 

Fifth.  Because  the  Court  erred  in  rendering  judgment  for  the 
plaintiff  below  on  the  verdict. 

The  case  was  argued  by  Budd  for  Hansbury,  defendant  below. — 
He  contended  that  Loyd,  by  his  contract  with  Hansbury  in  1835, 
and  performance  by  Hansbury,  was  bound  to  convey  to  Hansbury ; 
and  that  when  Loyd,  after  that  contract,  viz :  in  April,  1840,  pur- 
chased the  ground  rent,  ho  received  the  same  for  the  benefit  of 
Hansbury.  That  when  Loyd  purchased  the  ground  rent,  it  be- 
came merged  in  the  fee,  and  extinguished,  for  the  benefit  of 
Hansbury;  and  that  as  Loyd  afterwards  ajssigned  the  same  to 
Denman ;  that  Denman  took  it  subject  to  the  claim  of  Hansbury ; 
and  that  Atwater,  to  whom  Denman  assigned  it,  had  no  better 
right  to  the  rent,  than  Loyd  had. 

Bradford  k  T.  Sergeant  in  reply,  for  plaintiff  below. — That  the 
judgment,  in  the  case  of  Atwater  vs.  Loyd,  waa  conclusive  as  to 
Hansbury ;  that  the  latter  had  no  right  to  be  made,  by  scire  facias^ 
a  party  to  that  action,  as  terretenant ;  and  that  the  sale,  on  the  execu- 
tion, on  that  judgment,  divested  all  right  in  Hansbury.  Brown  vs. 
Johnson,  4  Rawle  147.  That  the  title  to  the  fee,  and  the  claim 
to  the  ground  rent,  are  distinct  estates,  and  that  the  latter  did  not 
merge  in  the  former.  That  whilst  the  title  to  the  ground  rent  re- 
mained in  Loyd,  the  rent  was  suspended,  but  not  extinguished ; 
Atwater  vs.  Loyd,  3  Pa.  Law  Journal  232;  3  do.  81;  2  B.^A. 
p.  447.  That  as  soon  as  Loyd  conveyed  the  ground  rent  to  Den- 
man, it  began  again  to  run.  That  Loyd  had  parted  with  the  fee 
in  the  land,  before  he  acquired  any  estate  in  the  rent;  that  when 
Loyd  contracted  with  Hansbury,  the  two  titles  to  the  fee  and 
ground  rent  were  not  in  Loyd,  and  were  never  in  him  at  the  same 
time,  and  therefore  there  was  no  merger.  That  Hansbury  g  ive 
no  notice  of  his  title  at  the  sheriff's  sale,  nor  for  several  years  af- 
terwards. 

Budd  in  reply. — That  the  record  of  the  suit  of  Atwater  shewed 
a  title  in  Hansbury,  and  that  such  notice  was  sufficient  to  oblige 
Chamley  to  inquire  into  the  claim  of  Hansbury,  before  he  pur- 
chased, or  before  he  took  the  sheriff's  deed.  4  Wharton's  Kep. 
259 ;  Sailor  vs.  Hertzog. 

The  opinion  of  the  Court  was  delivered  by 

Rogers  J. — The  title,  to  the  premises  in  question,  was  admitted 
to  be  in  Knowles  Taylor,  who,  by  deed,  dated  the  25th  August, 
1S37,  conveyed  them  to  Isaac  S.  Loyd,  subject  to  an  annual  ground 
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rent  of  240  dollars.  The  around  rent,  by  several  assignments 
among  which  Isaac  S.  Loyd  s  was  one,  was  regularly  conveyed  to 
Charles  Atwater,  who  brought  suit  against  Loyd,  the  covenantor. 
Loyd  took  defence  to  the  action  of  covenant;  judgment  was  ren- 
dered in  favor  of  the  plaintiff,  by  the  District  Court.  A  fi.  fa. 
was  issued  to  Sept.  T.  1844,  the  land,  taken  in  execution,  was  af- 
terwards sold  under  a  ven.  exponaSj  and  the  plaintiff,  William  S. 
Chamley,  became  the  purchaser.  The  plaintiior  in  the  declaration 
averred,  that  Loyd  executed  and  delivered  a  conveyance  of  the 
land,  to  Jeremiah  Hansbury,  the  defendant,  reciting  also  the  seve- 
ral conveyances  of  the  ground  rent  from  Knowles  Taylor  to 
Charles  Atwater,  the  plaintiff.  To  this  declaration,  Isaac  S.  Loyd 
demurred,  and  the  Court  rendered  judgment,  on  the  demurrer,  in 
favor  of  Atwater.  There  was  an  action  of  Ejectment  brought  by 
Chamley,  the  sheriff's  vendee,  against  Jeremiah  Hansbury,  who 
alledges  himself  to  be  the  vendee  of  Isaac  S.  Loyd.  The  defence 
taken  by  Loyd,  in  the  suit  against  him  by  Atwater,  was,  that  the 

Eound  rent  was  extinguished,  being  merged  in  the  fee  to  Loyd, 
mnz  at  one  time  been  the  owner  of  the  fee,  and  the  ground 
rent  also.  This  plea  being  overruled,  as  between  them,  it  appears, 
that  the  ground  rent  is  not  extinguished,  but  was  a  subsisting 
lien  against  the  premises,  and  that  consequently  Atwater  was  en- 
titled to  judgment  and  execution.  The  plaintiff,  William  S.  Cham- 
ley, was  the  purchaser  at  the  sheriff's  sale,  and  of  course  acquired 
the  right  of  Atwater,  the  owner  of  the  ground  rent,  which,  as  it 
was  paramount  to  the  title  of  the  defendant,  must  in  the  absence 
of  special  circumstances,  to  take  it  out  of  the  rule,  prevail.  In 
the  arguments  of  the  case,  the  defendant  in  error,  has  attempted 
to  connect  the  purchaser,  at  the  sheriff's  sale,  with  Loyd,  and  has 
also  alledged  collusion  between  Loyd  and  Atwater.  If  that  had 
been  shown,  a  different  case  would  be  presented ;  but  of  these  as- 
serted facts,  no  proof,  whatever,  was  given  at  the  trial.  They  rest 
altogether  on  the  allegations  of  the  defendant.  So  far  as  appears, 
there  is  no  reason  to  believe,  the  controversy  between  Loyd  and 
Atwater  was  anything  but  fair.  It  seems  to  have  been  adverse, 
and  conducted  in  gooa  faith.  Nor  is  there  any  proof,  tending  to 
show,  that  Chamley  purchased  the  property  of  Loyd.  As  be- 
tween Atwater  and  Loyd,  being  the  judgment  of  a  court  of  com- 
petent jurisdiction,  it  is  conclusive.  But  the  difficulty  at  the  trial 
was,  whether  it  was  conclusive  as  against  the  defendant,  who  it  is 
alledged,  purchased  the  property  from  Loyd,  who  was  the  original 
grantee  of  the  land,  and  who  had  extinguished  the  rent,  as  the 
defendant  contended,  by  purchase  of  the  ground  rent.  In  Brown 
V8.  Johnson,  4  R.  147,  this  point  is  expressly  ruled.  It  is  there, 
held,  that  on  a  judgment  in  an  action  of  covenant  by  the  grantee 
of  a  rent  charge  against  the  grantor,  the  whole  of  the  lot,  out  of 
which  it  arises,  may  be  taken  in  execution,  although  a  part  of  it 
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has  been  sold,  bona  fide,  by  the  grantor,  subsequently  to  the  crea- 
tion of  the  rent  charge,  and  the  vendee  of  such  part  has  not  been 
made  a  party.  In  that  case,  as  here,  it  was  contended,  the  alienee 
should  be  a  party  to  the  action.  But  the  Court  said  a  terre  ten- 
ant was  not  necessarily  entitled  to  notice,  as  was  held  in  Young 
v«.  Taylor,  2  Bin.  228.  That  in  fact,  his  estate  may  be  sold, 
whenever  the  judgment  creditor  may  proceed  to  execution,  with- 
out a  scire  facias.  It  is  not  requisite  that  the  owner  of  a  ground 
rent,  which  is  an  independent  estate,  shall  take  notice  of  subse- 
quent alienees.  They  purchase  with  knowledge  of  the  paramount 
title  and  of  course  they  must  protect  themselves.  This  is  the  un- 
doubted rule,  in  the  absence  of  all  fraud,  of  which,  as  has  been 
before  observed,  there  is  not  a  particle  of  proof.  If  then,  the  case 
required  it,  it  might  be  rested  on  the  principle  above  stated.  But 
the  Judge,  who  ruled  this  cause,  being  desirous,  that  the  whole 
case  should  appear  on  the  record,  that  it  might  be  finally  disposed 
of,  admitted  evidence  of  the  defendant's  title,  viz :  that  he  was  the 
equitable  owner  of  an  estate,  having  purchased  the  same  from 
Isaac  S.  Loyd.  That  there  was  a  sale  by  Loyd,  to  Hansbury,  dis- 
tinctly appears,  but  the  terms  and  conditions  of  the  sale,  are 
certainly  very  ambiguous.  To  take  a  case  out  of  the  statute  of 
frauds  and  perjuries,  the  parol  contract  of  sale,  should  not  only 
be  established,  by  competent  proof,  but  it  should  be  clear,  definite 
and  unequivocal.  If  the  conditions  and  terms  are  uncertain,  or 
not  made  out  by  satisfactory  proof,  a  specific  performance  will  not 
be  decreed.  This  is  text  law.  Here  there  is  no  proof,  on  which 
we  can  rely,  of  the  terms  of  the  contract,  the  conditions  of  sale, 
the  price  agreed  to  be  given,  and  when  to  be  paid.  One  of  the 
witnesses  says,  Loyd  let  the  premises  on  ground  rent,  to  the  de- 
fendant. He  further  testified,  that  he  was  not  certain  of  it,  but 
thought  that  the  ground  rent,  at  which  Loyd  said  he  had  let  the 
premises,  was  four  dollars  a  foot.  That  Loyd  said  when  the 
ground  rent  should  commence.  It  was  after  said  time,  but  the 
witness  could  not  remember  when.  Now  it  is  not  usual  to  let  real 
estate,  on  ground  rent,  by  parol.  If  there  was  a  deed,  and  the 
presumption  is  there  was,  it  should  have  been  produced.  Indeed 
in  the  action  between  Atwater  and  Loyd,  the  existence  of  the  deed 
was  averred  by  Atwater,  and  as  promptly  admitted  by  Loyd. — 
But,  at  any  rate,  it  is  impossible  to  tell,  with  any  degree  of  cer- 
tainty, what  this  contract  was.  How  the  case  would  stand,  in  a 
contest  between  Loyd  and  Hansbury,  it  is  unnecessary  to  decide. 
However  it  might  be,  yet  it  would  be  dangerous,  to  sufler  the  rights 
of  third  parties  to  be  afiected  by  such  loose  and  inconclusive  tes- 
timony. The  plaintifi*,  who  purchased  at  the  8herifi"s  sale,  is  the 
owner  of  the  legal  title.  He  stands  in  the  place  of  Atwater,  not 
of  Loyd,  as  the  plaintiff  in  error  has  erroneously  supposed.  He 
had  no  notice  of  equities^  if  any  existed,  between  Loyd  and  Hans- 
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bury,  for  althongh  Hansbury  was  in  the  possession,  yet  he  was  not 
bound  to  enquire,  inasmuch  as  the  title  he  purchased,  whether  le- 
gal or  equitable,  was  entirely  consistent  with  the  paramount  title 
sold  by  the  sheriff. 

I  shall  not  enter  into  a  consideration  of  the  question  of  the 
extinguishment  of  the  ground  rent.  That  has  been  already  de- 
termined by  the  District  Court,  and  no  writ  of  error  has  been  ta- 
ken. On  the  faith  of  the  validity  of  that  judgment,  the  plaintiff 
purchased,  and  it  ought  not  now  to  be  disturbed,  in  this  collateral 
action.  I  must  however  remark  that  it  would  not  be  diflScult,  as  I 
apprehend,  to  sustain  the  Judgment  of  the  Court. 

Judgment  afilrmed. 


Commonwealth  versus  Lelar  and  others. 

Since  the  act  of  14  Jane,  1848.  prescribing  a  particular  remedy  upon  the  offi- 
cial bonds  given  by  sheriffi*  and  llieir  sureties,  n«  well  as  before  the  passage  of 
that  act— suit  may  be  maintained  on  the  recognizance  of  a  sheriflf  against  him 
iind  his  sureties,  to  recover,  for  misappropriation  of  the  proceeds  ot  a  sheriff  s 
Bale  of  real  csUte.  ^  .,■,.,■, 

Where  judgment  is  obtained  asainst  one,  who  was  stiboequentiy  discharged  as 
an  insolvent  debtor,  but  his  assignees  did  not  qualify  by  giving  bond,  before  the 
issuing  of  a  scire  facias  to  revive  the  judgment,  judgment  of  revival  may  be  en- 
tered against  the  debtor  alone ;  and  a  sale  of  the  land,  by  execution  on  such  judg- 
ment, passes  the  title,  which  existed,  in  the  defendant,  at  the  lendiiion  of  the 
original  judgment.  .       ^    .       .,  .  #        -      i       ^ 

It  is  not  necessary  to  notify,  by  scire  facias,  the  assignees  of  an  insolvent 
debtor,  who  do  not  qualify  by  giving  bond,  before  the  issuing  of  the  scire  facias 
to  revive  the  lien  of  the  judgment. 

After  the  lapse  of  17  years,  from  the  discharge  of  an  insolvent  debtor,  a  pro- 
BUinption  may  arise  that  his  debts  have  been  discharged,  and  the  beneficial  in- 
terest in  his  estate,  may  revest  in  the  insolvent,  by  way  of  resulting  use,  and  en- 
titles him  to  the  possession  thereof,  against  the  assignee. 

A  sale  by  a  trustee  of  an  insolvent  debtor  of  real  estate,  which  is  bound  by  a 
judgment,  does  not  discharge  the  lien  of  such  judgment. 

After  the  lapse  of  17  years  from  the  discharge  of  an  insolvent,  without  his 
trustee  having  qualified,  the  appointment  by  the  Court  of  another  trustee  in  his 
stead,  without  exhibiting  outstanding  debts,  requiring  tlie  interposition  of  a 
trustee,  is  iUegal,  and  the  trustee,  so  appointed,  takes  no  estate  in  the  property 
of  the  insolvent. 

It  may  admit  of  doubt  whether  a  court  has  power  to  appoint  a  trustee  of  an 
insolvent  debtor,  not  for  the  purpose  of  executing  the  trust,  but  in  order  to  raise 
a  party  defendant,  in  a  projised  action  of  partition. 

An  irregularity,  in  the  issuing  of  execution  on  a  judgment,  cannot  be  taken 
advantage  of,  collaterally. 

From  Nisi  Prius,  Philadelphia, 

The  Commonwealth  of  Pennsylvania,  ex  relatione  Alfred  John- 
son, against  Henry  Lelar  and  others.  This  was  a  scire  facias  up- 
on the  recognizance  of  sheriff  Lelar.  It  was  tried  at  the  Nisi 
Prius,  and  a  verdict  rendered  for  the  plaintiff.     It  was  issued  to 
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recover  a  sum  of  money  in  the  hands  of  Henry  Lelar,  sheriff  of 
Philadelphia,  and  to  which  the  relator,  the  real  plaintiff,  alledged 
himself  entitled.  The  fimd  arose  from  a  sale  under  a  Venditioni 
SxponaSj  in  the  case  of  Paul  vs.  Bower,  in  which  certain  real  es- 
tate subject  to  ground  rent,  was  sold,  the  judgment  being  against 
the  original  covenantor  to  pay  the  rent,  under  whom  the  plaintiff 
claimed  to  hold  an  undivided  ninth  part  in  the  land,  and  thereby 
was  entitled  to  one  ninth  part  of  the  surplus,  after  paying  the 
ground  rent  and  costs,  in  the  hands  of  the  sheriff.  The  land, 
originally  conveyed  to  Bower,  came  afterwards  (subject  to  the  said 
ground  rent)  to  one  Michael  Grouse,  who  died  leaving  nine  chil- 
dren, who  took  the  land,  and  of  whom  Christopher  Crouse  was 
one.  In  1820,  judgment  was  entered  against  Christopher  Crouse, 
the  subsequent  proceedings  on  which  constitute  the  principal  sub- 
ject of  inquiry  and  review  here ;  subsequently,  in  January,  1822, 
ne  was  discharged  under  the  insolvent  law,  and  in  1839,  the  insol- 
vent trustee  sold  the  land  on  August  26, 1839,  which  subsequently 
was  conveyed  to  John  Herman,  (all  of  the  conveyances  being  du- 
ly recorded,)  who  claimed,  and  who  had  received  the  said  ninth 
part  of  the  proceeds,  upon  allegation  of  an  entire  title,  superior 
to  that  set  up  by  plaintiff.  The  verdict  was  for  plaintiff  for  the 
amount  claimed  by  him. 

The  proceedings  are  as  follows : 

Judgment  had  been  obtained,  in  the  District  Court,  in  favor  of 
Samuel  Johnson  vs,  Christopher  Crouse,  to  March  term,  1820. — 
May  2,  1820,  judgment  for  ?400  for  the  payment  of  $200,  &c. 

Scire  facias  against  Crouse  alone,  to  March  term,  1825. 

Scire  facias       "      same  vs.  same,  to  June  term,  1829. 

June  13,  1829.  Judgment. 
"  "  "  "  to  September  term,  1834. 

"  "  "  "  to  June  term,  1839.      Exit 

July  1;  returned  1st  Monday  in  August.     "Made  known." 

September  2d,  1839,  judgment  for  want  of  an  affidavit  of  defence. 

Samuel  Johnson  r«.  Christian  Crouse,  with  notice  to  terre  tenants, 
September  term,  1844.  Scire  facias  to  revive  judgment.  Exit 
Au^t  27th.  Made  known  to  defendant  and  to  Horatio  B.  Pen- 
nock,  John  Herman  and  R.  Wilson  Desilver,  terre  tenants. 

September  21,  1844,  affidavit  of  defence  filed. 

October  5,  1844,  rule  to  shew  cause  why  judgment  should  not 
be  entered  for  want  of  sufficient  affidavit  of  defence. 

October  12,  1844,  rule  absolute  as  to  Christopher  Crouse,  dis- 
missed as  to  the  other  parties. 

On  the  same  judgment.  A  fieri  facias  had  been  issued  to  De- 
cember term,  1829,  which  was  not  returned  till  1842 ;  then  re- 
turned, as  follows :      Tarde  venit,  so  answers, 

Sept.  10,  1842.  HENRY  MORRIS,  Sheriff. 
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Other  executions  were  issued  on  this  judgment,  and  on  a  writ  of 
venditioni  exponas  to  June  term,  1846,  the  real  estate  of  Grouse 
was  sold  to  Alfred  Johnson,  the  plaintiff  in  this  suit.  The  interest 
of  Grouse,  in  the  real  estate  sold,  was  alledged  to  be  the  one  ninth 
part  of  it. 

The  original  judgment  of  Johnson  vs.  Grouse,  was  obtained  in 
1820.  In  January,  1822,  Grouse  was  discharged,  as  an  insolvent 
debtor.  Two  trustees  were  appointed  by  the  court,  who  did  not 
qualify. 

In  1838,  Pennock  petitioned  the  court  of  Gommon  Pleas,  stat- 
ing inter  alia^  that  Grouse  was  discharged  in  1822,  as  an  insolvent 
debtor,  seized  of  an  undivided  ninth  part  of  the  real  estate  in  ques- 
tion ;  that  he,  Pennock,  was  the  owner  of  five  ninth  parts  of  the 
same  property,  and  prays  the  appointment  of  an  assignee  upon 
whom  proceedings  in  partition  may  be  served.  Recites  Johnson's 
judgment  of  March  term,  1820.     Revived  September,  1834,  etc. 

In  February,  1839,  Desilver  was  appointed  assignee  of  the  es- 
tate of  Grouse,  and  August  3d  his  security  was  approved. 

The  Bcire  facias  to  revive  the  judgment  of  Johnson  in  1839, 
was  issued  July  1,  1839,  before  the  approval  of  the  security 
above  stated. 

It  was  alledged,  on  the  argument,  that  the  judgment  of  John- 
son had  not  been  duly  revived,  because  notice  of  the  writs  of  scire 
facias  had  not  been  given  to  the  assignee  of  Grouse ;  the  first  as- 
signees, however,  had  not  given  security,  and  the  security  by  De- 
silver  was  not  given  till  after  the  scire  facias  to  June  term,  1839, 
had  issued,  as  before  stated.  Notice  of  the  scire  facias  to  Decem- 
ber term,  1844,  was  given  to  the  terre  tenants. 

In  December,  1846,  certain  real  estate  of  Grouse,  which  had 
been  bound  by  the  original  judgment  of  Johnson,  was  sold  on  a 
judgment  obtained  on  the  covenant  for  the  payment  of  ground 
rent.     It  was  sold  for  $6500. 

It  was  alledged,  on  the  part  of  Johnson,  that  he  should  have 
received  from  the  sheriff,  the  one  ninth  part  of  the  nett  proceeds 
of  the  sale,  viz :  about  $708  44,  he  being  the  owner  of  Uie  undi- 
vided ninth  part  of  the  premises,  as  previously  purchased  by  liim 
at  sheriff's  sale,  on  the  6th  of  July,  1846. 

The  case  was  ruled  at  Nisi  Prius,  reserving  the  points  of  law 
involved. 

Assignment  of  Errors : 

1.  The  action  being  upon  the  official  recognizance  of  the  sheriflT, 
cannot  be  maintained. 

2.  The  real  plaintiff,  Alfred  Johnson,  had  no  right  to  any  of  the 
fund,  in  the  hands  of  the  sheriff;  the  judgment  under  which  he 
acquired  title  being  in  1829,  and  this  levy  being  upon  an  execution 
issued  on  that  judgment,  and  not  on  any  subsequent  revival. 
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3.  The  lien  of  the  plaintiff's  judgment  upon  the  land  had  not 
been  continned,  Grouse  alone  having  confessed  judgment  in  1825, 
when  before  that  time  the  land  had  passed  to  his  assignee,  in 
trust  for  creditors,  and  no  notice  had  been  given  to  such  assignee. 

4.  The  lien  of  the  plaintiff's  judgment  against  the  land  did  not 
exist  at  the  time  of  sale. 

5.  There  were  proceedings  instituted  in  the  District  Court,  in 
which  the  plaintiff  elected  Us  judgment  against  Crouse,  and  thus 
abandoned  his  judgment  against  the  land. 

The  case  was  argued  by  JST.  M.  Phillips^  with  whom  was  T. 
Sergeant^  for  sheriff  Lelar. 

1.  That  the  object  of  the  recognizance,  by  the  act  of  15  April, 
1834,  is  merely  the  acknowledgment  of  the  bond,  and  for  the  purpo- 
ses of  lien ;  that  it  cannot  be  sued,  and  if  it  were  otherwise,  a  double 
lien  for  the  penalty  may  be  obtained  against  the  sureties. 

2.  That  the  return  made  in  1842,  of  the  fieri  facim^  issued  in 
1829,  was  illegal. 

3.  That  the  lien  of  the  judgment  of  Samuel  Johnson,  against 
the  land  of  Crouse  was  gone,  as  it  had  been  conveyed  by  his  as- 
signee in  1889,  who  was  not  notified  of  the  writs  of  %eiTt  fa- 
eias;  that  from  the  purchaser,  at  the  sale  by  the  assignee,  the 
property  had  come  to  John  Herman,  whose  deed  was  duly  recorded. 

4.  The  pendency  of  the  proceei^ngs  against  the  terre  tenants, 
who  interposed  an  affidavit  of  defence,  and  taking  judgment  against 
Crouse  alone,  shew  plaintiff's  election  to  resort  to  Crouse's  present 
interest  only,  and  not  to  that  of  the  terre  tenants ;  that  it  was 
equivalent  to  a  voluntary  non  suit  as  to  them. 

WheeleTy  contra,  for  Johnson. — He  contended  that  the  first  as- 
signees of  Crouse  never  had  any  legal  existence,  as  they  never 
gave  security,  and  were  therefore  not  entitled  to  notice.  That  the 
scire  facias  to  June  term,  1839,  issued  before  Desilver,  the  as- 
signee, had  given  security.  That  the  law  presumed  that  the  debts 
of  Crouse,  except  judgments,  were  paid,  at  the  end  of  14  or  17 
years;  he  was  discharged  in  1822,  and  Desilver  appointed  trustee 
in  1839.  Sailor  vs.  Hertzog,  4  Wh.  259;  14  Serg.  ^  Bawle 
369;  Ross  vs.  McJunkin;  and  in  1844,  Pennock,  Council,  Desil- 
ver and  Herman  were  all  served. 

The  opinion  of  the  Court  was  delivered  by 

Bbll,  J. — The  right  of  the  plaintiff  to  recover  any  portion  of 
the  proceeds  of  the  land,  sold  by  the  defendant,  as  sheriff,  depends 
on  die  question  whether  in  1846,  when  the  former  purchased  a 
portion  of  the  same  land,  as  the  purpart  of  Christopher  Crouse, 
the  judgment  recovered,  in  the  year  1820,  by  Samuel  Johnson 
against  Crouse,  continued  to  be  a  lien  on  that  purpart? 
VOL.  I.— c. 
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The  persons  who  in  1822  were  nominated  assignees  of  the  es- 
tate of  Crouse,  then  an  insolvent  debtor,  utterly  neglected  or  re- 
refused,  for  a  period  of  seventeen  years,  to  give  the  required  se- 
curity, or  to  take  a  single  step  in  execution  of  the  trust,  proposed 
to  be  confided  to  them.  It  is  probable  they  declined  it  from  the 
beginning,  and  it  is  certain  they  never  entered  upon  the  posses- 
sion of  the  insolvent's  real  estate,  or  in  any  way  interfered  to  al- 
ter the  relations  theretofore  subsisting  between  him  and  it.  Un- 
der such  circumstances,  it  is  going  very  far  indeed,  to  claim  that 
those  who  never  made  themselves  parties  to  the  trust  were  neces- 
sary parties,  as  trustees,  to  process  for  preserving  an  encumbrance 
on  land,  of  which  they  knew  nothing.  It  might  be  asked,  how, 
with  propriety,  could  those  be  brought  in  as  defendants,  who 
always  refused  to  qualify  themselves  to  act  as  plaintiffs  in  any 
thing  relating  to  the  subject  of  the  trust.  Park  v%.  Graham,  4 
Serg.  ^  Rawle  549;  Dallam  vs.  Fitler,  Q  W.  ^  S.  823.  But 
waiving  this,  and  admitting  that,  by  force  of  the  mere  nomination, 
as  assignees,  they  acquired  a  power  over  or  even  an  estate  in  the 
land ;  it  must  be  conceded,  it  was  for  but  a  limited  and  special 
purpose,  which  while  it  remained  unexecuted,  left  an  interest  in 
the  insolvent,  sufficient  when  coupled  with  his  continued  occupan- 
cy, to  constitute  him  tenant  of  the  land,  within  the  meaning  of 
the  statute,  requiring  service  of  writs  of  Bcire  faciaSy  upon  terre 
tenants  or  occupiers;  or  rather  his  whole  estate  not  being  divested 
by  operation  of  law,  he  so  far  continued  to  be  owner  as  sufficiently 
to  subserve  the  purpose  of  the  statute,  which  was  to  give  notice  to 
those  having  a  beneficial  interest  in  the  encumbered  premises;  an 
object  much  more  satisfactorily  effected  by  service  on  the  debtor 
in  possession  than  on  titular  trustees.  Clark  t;^.  Israel,  6  Bin. 
891;  Robbins  vs.  Bellas,  4  W.  267;  in  re  Dohner's  Ap.  1  Barr 
101.  These  remarks  are  also  applicable  to  Desilver,  under  whom 
Herman,  the  plaintiff's  real  antagonist  claims,  who  though  nomina- 
ted as  assignee,  in  February  1889,  did  not  assume  the  office  until 
Ae  month  of  August  following,  very  shortly  before  the  return  day 
of  the  scire  facias  of  that  year.  As  that  writ,  like  those  which 
preceded  it,  was  duly  served  on  Crouse,  as  defendant  and  owner, 
the  judgment  signed  therein,  on  the  2d  day  of  September,  had 
the  effect  to  continue  the  lien  until  September,  1844. 

But  the  plaintiff's  claim  is  founded  on  the  sieJe  of  Crouse's  pur- 
part to  the  plaintiff,  in  the  year  1846,  by  virtue  of  process  issued 
upon  this  jud^ent.  To  validate  this  sale,  as  an  instrument  pass- 
ing the  title,  it  is  necessary  to  shew  that  Johnson's  judgment  was 
a  lien,  covering  Crouse's  interest,  at  the  moment  of  sale.  For  this 
purpose,  we  are  pointed  to  the  scire  facias  of  August  1844,  in 
which  judgment  was  recovered  against  Crouse  alone.  Before  this 
however,  Desilver,  as  assi^ee,  had  conveyed  to  Pennock,  and  Pen- 
nock  to  Herman.    Now,  if  these  conveyances  divested  Crouse's . 
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estate,  in  his  purpart  of  the  land,  before  the  »cire  facial  of  1844 
was  sued  out,  it  would  seem  Herman  ought  not  only  to  be  brought 
in  as  a  party  to  it,  but  perhaps  a  judgment  recovered  against  him, 
in  order  to  pass  the  purpart  which  had  been  of  Grouse.  But  if  no 
estate  passed  by  Desilver's  deed,  the  land  remained  to  Grouse,  and 
of  consequence,  the  judgment  rendered  against  him,  in  the  last  ulre 
fadatj  is  conclusive  of  the  plaintiff's  right  to  recover,  in  this  action, 
what  would  have  been  Grouse's  share  of  the  proceeds,  had  there 
been  no  judgment  against  him.  This  is  so,  notwithstanding  there 
may  have  been  some  irregularity  in  suing  out  the  several  executions, 
by  means  of  which  the  sale  to  the  plaintiff  was  effected,  for  the  ir- 
regularity cannot  be  objected  collaterally,  even  though  Grouse 
were  here  to  take  the  exception.  Nor  is  there  any  weight  in  the 
suggestion  that  the  prosecution  of  the  successive  executions,  pro- 
fessing to  be  founded  on  the  original  judgment,  operated  as  a 
waiver,  or  abandonment  of  the  intermediate  writ  of  scire  facias. 
The  presence  of  the  latter  process  might,  perhaps,  have  furnished 
a  reason  for  setting  aside  the  former,  had  the .  objection  been 
made  by  the  proper  person,  and  in  due  time ;  but  I  am  unacquainted 
with  any  principle  which  accounts  the  contemporaneous  existence 
of  the  final  process  so  utterly  repugnant  to  the  judicial  writs,  as 
to  operate  to  their  destruction ;  indeed,  from  Jameson's  Ap.  6 
Barr  280,  it  would  seem  that  both  may,  sometimes,  be  necessary. 
How  then,  stood  Johnson's  pretensions,  when  the  sheriff  distributed 
the  avails  of  the  land  in  1846? 

We  have  seen  that  down  to  1839,  a  period  of  seventeen  years, 
no  movement  was  made  in  execution  of  the  trust,  springing  from 
Grouse's  insolvency  in  1822 ;  nor  has  any  of  his  creditors  moved 
to  enforce  its  execution.  But,  in  the  former  year,  Pennock,  as 
co-tenant  with  Grouse,  of  the  land  bound  by  Johnson's  judgment, 
by  a  petiticm  reciting  the  judgment  and  its  successive  revivals, 
prayed  the  appointment  of  a  trustee,  in  the  place  of  the  original 
assignees,  not  for  the  purpose  of  executing  the  trust,  but  in  order 
to  raise  a  party  defendant  in  a  proposed  action  of  partition.  It 
might  admit  of  grave  doubt,  whether  the  court  possesses  power  to 
nominate  an  assignee,  simply  for  such  a  purpose.  But,  however 
this  may  be,  it  seems  certain  that,  after  the  lapse  of  so  long  a  pe- 
riod as  had  place  here,  without  proof  of  remaining  outstanding 
debts,  to  be  discharged  by  a  trustee,  the  party  so  appointed  takes 
no  interest  in  the  estate.  It  is  a  settled  principle  that,  although, 
by  operation  of  law,  the  legal  estate  of  an  insolvent  vests  in  his 
assignee,  yet  as  soon  as  the  debts  are  satisfied,  the  beneficial  "in- 
terest in  the  undisposed  property  revests  in  the  insolvent,  by 
way  of  resulting  use,  and  entitles  him  to  the  possession,  even 
against  the  assignee.  In  Boss  V9.  McJunkin,  14  Serg.  ^  Mawle 
3o4,  it  was  intimated  that  after  fourteen  years  of  ^ence  and  in- 
action^ this  principle  would  become  active^  upon  a  presumption  of 
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payment;  and  it  was  so  ruled  in  Sailor r«.  Hertzog,  4  Wh.  266-7, 
where  one,  who,  fourteen  years  before  the  bringing  of  the  action, 
had  been  a  certified  insolvent,  was  permitted  to  recover  the  assign- 
ed lands,  without  a  formal  re-conveyance,  which  was  thought  un- 
necessary. A  debtor,  said  the  court,  has  a  resulting  interest  in 
the  property ;  that  is,  all  that  remains  after  payment  of  the  debts 
belongs  to  him,  and  after  a  series  of  years,  he  may  go  on  the  pre- 
sumption that  they  have  been  paid.  Under  the  operation  of  this 
reasonable  rule,  Grouse,  had  he  been  out  of  possession,  might  have 
recovered  against  his  assignees,  long  before  the  appointment  of 
Desilver;  and,  I  take  it,  this  could  not  have  been  prevented,  by 
shewing  Johnson's  judgment  still  unsatisfied.  The  remedy  of  the 
judgment  creditor  was  independent  of  and  superior  to  any  that 
could  have  been  afforded  him  by  the  trustee,  since  the  latter  must 
have  sold  the  land,  subject  to  the  incumbrance.  A  continuance  of 
the  trust  was,  therefore,  not  needed,  for  any  purpose  in  connection 
with  the  judgment  considered  simply  as  a  lien  on  the  land,  which 
is  the  only  subject  we  have  to  do  with,  at  present.  No  creditor 
has  attempted  to  infuse  new  life  into  the  trust,  for  any  purpose  con- 
nected with  it.  Had  they  done  so,  and  shewn  the  impropriety  of 
its  revival,  a  very  different  question  would  have  been  presented. 
But  as  by  lapse  of  time  the  trust  yfss  prima  facie  expended,  and 
the  estate  by  operation  of  law  revestea  in  the  assignor,  the  ap- 
pointment of  Desilver,  for  a  special  purpose,  could  not  again  at- 
tract tlie  estate  from  the  assignor,  without  at  least  shewing  some 
necessity  for  it.  This  might  have  been  done  by  exhibiting  out- 
standing debts,  requiringthe  interposition  of  a  trustee,  but  surely, 
the  mere  nomination  of  Desilver,  without  even  a  pretence  that  the 
exigency  of  the  trust  required  it,  ought  not  to  be  permitted  to 
won£  an  effect  so  serious  as  that  attributed  to  it  by  the  defendant. 
The  result  is,  the  last  assignee  took  no  estate  in  the  incumbered 

5»remises,  and  consequently,  none  passed  to  his  alienees.  As  there- 
ore  it  is  Grouse's  estate  which  was  to  be  affected,  the  service  of 
the  last  $cire  facias  upon  him  was  su£Scient  to  warrant  a  binding 
judgment  of  revival. 

Nor  ought  Desilver's  alienees  to  complain  of  this.  The  petition 
under  which  they  claim  shews  notice  of  this  judgment,  and  in  the 
face  of  this  fact,  it  is  in  vain  to  say  that,  as  to  them,  the  outstand- 
ing execution  raised  a  presumption  of  payment.  Besides,  the  re- 
cord of  a  regular  series  of  scire  facias^  and  the  proceedings  had 
under  them,  carried  notice,  if  further  were  required. 

What  has  been  said  proceeds  on  the  supposition  that  the  last 
scire  facias  was  served  on  Grouse  alone.  But,  in  truth,  Desilver 
and  his  assignees  are  abo  parties  to  it,  with  fiill  notice.  Upon 
the  concession  that  they  tooK  an  interest  in  the  land,  it  was  always 
in  their  power  to  test  the  continued  existence  of  the  judgment, 
had  they  chosen  to  do  so.    As  to  them,  the  suit  is  still  pending, 
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and  to  gay  the  least  of  it,  the  sheriflF  can  scarcely  justify  parting 
with  the  fund  to  third  persons,  while  the  controversy  with  them 
remains  undetermined.  In  the  absence  of  counter  proof,  we  must 
take  for  granted  the  validity  of  the  judgment,  and  its  binding  ef- 
fect. Every  intendment  ought  to  be  made  in  favor  of  it,  Chahoon 
rf .  HoUenback,  16  Serg.  ^  Bawle  432.  We  must  not  throw  un- 
necessary difficulty  in  the  way  of  creditors.  Dohner's  assignees, 
1  Barr  101. 

We  do  not  perceive  any  force  in  the  suggestion  that  since  the 
act  of  14th  June,  1836,  prescribing  a  particular  remedy  upon  the 
official  bonds  given  by  sheriffs  and  their  sureties,  no  action  lies 
upon  the  recognizance,  acknowledged  by  that  officer,  under  the 
act  of  15  AprU,  1834.  Before  the  former  statute,  the  right  of 
an  aggrieved  party  to  have  a  scire  facias  sur  recognizance,  was 
never  questioned,  and  I  do  not  see  any  thing  in  its  enactments, 
evidencing  an  intention  to  take  away  this  right.  Certainly  there 
is  nothing  express,  and  we  would  scarcely  be  warranted  in  saying 
an  implication  arises  from  the  form  of  suit  to  be  instituted  for  a 
breach  of  the  bond,  if,  indeed,  that  form  is  to  be  confined  to  the 
bond.  The  recognizance  and  bond  are  distinct  instruments,  each 
affording  foundation  for  acting ;  but  from  this,  it  does  not  follow 
that  more  might  be  recovered  from  the  obligors  and  cognitors,  in 
successive  actions,  than  the  whole  sum  provided  as  a  security  for 
the  public.  Every  inconvenience  of  tins  sort  intimated  on  the 
argument,  might  readily  be  met  by  a  proper  mode  of  pleading. 

Judgment  affirmed. 


Commonwealth  verstcs  Williams^  Executors. 

A  testator  deYised  real  and  personal  estate  in  tnxst  for  his  daughter,  for  and 
during  aU  the  term  of  her  natural  life,  and  after  her  death,  then  in  trust  to,  and 
for  the  only  proper  use  and  behoof  of  saoh  person  or  persons,  uses,  intents  and 
purposes,  as  she,  my  said  daughter  Mary,  by  her  lost  will  and  testament,  in  writ- 
ing, or  by  writing,  under  her  hand  and  seal,  in  the  nature  of,  and  purporting  to 
be  her  last  will  and  testament,  shall  nominate,  direct  and  appoint ;  and  the  daugh- 
ter made  a  will  deTising  all  the  property  and  estate,  real  and  personal,  to  which 
she  was  entitled,  under  the  will  of  her  father,  to  or  in  trust  for  her  brothers  and 
sisters,  or  their  children,  they  beinz  lineal  descendants  of  her  father ;  such  prop- 
erty is  not  liable  to  taxation,  un(&r  the  act  of  April  7, 1826,  relating  to  colla- 
teral inheritanoee. 

The  Commonwealth  of  Pennsylvania  vs,  Thomas  R.  Williams 
and  Jacob  T.  Williams,  Executors,  &c.  of  Mary  Williams,  dec'd. 

This  case  came  up  from  the  Nisi  Prius. 

It  was  agreed  that  the  following  case  be  stated  for  the  opinion 
of  the  court: 
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Case. — Thomas  Williams,  of  tlie  city  of  Philadelphia,  made  his 
last  will  and  testament  on  the  26th  of  March,  1838,  and  therein, 
after  making  certain  provisions  for  his  wife  and  others,  he  did  do- 
vise  and  bequeath,  as  follows : 

"  Item. — All  the  rest  and  residue  of  my  personal  estate,  I  direct 
to  be  divided  into  seven  equal  parts  or  shares ;  and  one  full  equal 
seventh  part  or  share  thereof,  I  give  and  bequeath  as  follows,  viz : 
^3000  part  thereof  I  give  and  bequeath  to  my  daughter,  Mary 
Williams,  for  her  own  use  forever,  and  the  remaining  part  of  the 
said  one-seventh  part  I  give  and  bequeath  unto  my  sons,  Samuel 
Williams,  Thomas  R.  Williams,  and  Jacob  T.  Williams,  their  exe- 
cutors, administrators  and  assigns :  to  hold  to  them,  and  the  sur- 
vivors, &c.  &c.  in  trust,  to  put,  place  and  keep  the  same,  invested 
in  some  good  security,  and  collect  and  receive  the  interest  and  in- 
come thereof,  when  and  as  the  same  may  become  due,  and  pay 
over  the  same,  from  time  to  time,  when  and  as  the  same  shall  be 
so  received,  unto  my  said  daughter,  Mary  Williams,  for  and  during 
all  the  term  of  her  natural  life,  yet,  so  that  the  same  or  any  part 
shall  not  be  in  the  power  or  control,  or  in  anywise  subject  to  the 
contracts,  debts,  or  engagements  of  any  husband  she  may  have  or 
take.  And  from  and  after  the  decease  of  her,  my  said  daughter 
Mary,  then,  in  trust,  as  regards  the  said  remaining  part  of  the 
said  one-seventh  part  of  the  rest  and  residue  of  my  personal  es- 
tate, to  and  for  the  only  proper  use  and  behoof  of  such  person  or 
persons,  uses,  intents  and  purposes  as  she,  my  said  daughter  Mary, 
by  her  last  will  and  testament,  in  writing,  or  by  writing,  imder  her 
hand  and  seal,  in  the  nature  of  and  purporting  to  be  her  last  will 
and  testament,  shall  nominate,  direct  and  appoint ;  and  for  want 
or  in  default  of  such  nomination,  direction  and  appointment,  then, 
in  trust,  after  the  decease  of  her,  my  said  daughter  Mary,  to  and 
for  the  only  proper  use  and  behoof  of  all  and  every  her  children," 
&c.  &c. 

After  giving  legacies  to  or  in  trust  for  his  other  children,  the 
testator  directed  his  real  estate  to  be  divided  into  seven  parts,  and 
devised  one-seventh  part  to  his  said  sons,  in  trust,  for  his  said 
daughter,  Marv  Williams,  for  her  life,  with  the  same  power  of  ap- 
pointment, as  m  respect  to  his  personal  estate,  and  with  the  same 
limitations  over,  in  default  of  such  appointment,  with  a  power  also 
to  change  the  uses,  &c.,  and  with  a  power  also  to  the  trustees,  with 
the  consent  of  his  said  daughter,  to  sell  the  real  estate,  and  to  re- 
invest upon  the  same  trusts. 

(Prout  the  said  will,  which  was  duly  proved  on  the  3d  of  March, 
1846.) 

The  said  Mary  Williams,  the  daughter  and  devisee  of  Thomas 
Williams,  deceased,  made  her  last  will  and  testament  on  the  6tli 
of  November,  1846,  wherein  and  whereby  she  devised  and  be- 
queathed all  the  property  and  estate,  real  and  personal,  which  she 
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was  entitled  to  under  the  will  of  h^  said  father,  when,  and  so  soon 
as  a  final  division  thereof  should  be  made,  to,  or  in  trust  for  her 
brothers  and  sisters,  or  their  children,  they  being  all  lineal  descent 
dants  of  her  father,  Thomas  WUliamSy  deceased. 

gout  the  said  wllj  duly  proved  April  8th,  1847.) 
e  question  is,  whether  the  executors  of  Mary  Williams  are 
liable  to  pay  the  collateral  inheritance  tax  upon  that  part  of  the 
real  and  personal  estate,  formerly  of  Thomas  Williams,  which 
passed  by  virtue  of  his  will,  and  by  the  appointment  of  Mar  j 
Williams  to  or  in  trust  for  her  brothers  and  sisters. 

If  the  court  shall  be  of  opinion  that  the  executors  are  so  liable^ 
then,  judgment  to  be  entered  for  the  Commonwealth  for  the  sum 
of :  otherwise  for  the  defendant. 

The  case  was  urraed  on  the  part  of  the  Commonwealth  by  WU^ 
Uam  B.  Beed. — E^  contended  that  the  property  passed  to  the 
brothers  and  Asters  of  Mary  Williams  from  her,  and  not  from 
their  father;  and  that  as  they  are  collaterally  related  to  her,  the 
property  was  liable  to  taxation.  That  the  devise  to  Mary  Wil- 
liams was  not  with  power  of  appointment,  specially,  to  any  of  the 
lineal  descendants  of  the  first  testator;  but  that  she  had  the 
power  to  appoint  to  the  use  of  any  one  she  chose. 

T.  J.  Wharton^  for  the  Executors. — ^He  contended  that  Mary 
Williams  had  no  more  than  an  equitable  estate  for  life.  That  the 
power  did  not  enlarge  her  interest  in  the  estate ;  it  merely  author- 
ised her  to  give  a  direction  to  the  property  of  her  father,  to  oper- 
ate after  her  death.  That  if  she  had  died,  without  exercising  the 
power,  the  property  would  have  gone  according  to  the  will  of 
Thomas  Williams,  to  her  brothers  and  sisters;  and  in  that  event, 
the  property  would  not  have  been  taxable,  as  they  were  his  lineal 
descendants. 

He  contended  that  it  is  an  elementary  proposition,  that  the  es- 
tates, created  by  the  execution  of  a  power,  take  efiect  in  the  same 
manner  as  if  created  by  the  deed,  which  raised  the  power.  Stig- 
den  on  Powers,  chap.  8,  sec.  Ill ;  sec.  1,  vol.  11,  page  22,  7th 
Eng.  Ed;  2  Atk.  661;  4  Kent's  Com.  337,  8dEd. ;  2  Vesey, 61. 

The  opinion  of  the  court  was  delivered  by 

Coulter,  J. — The  question  is  whether  the  property  passed  to 
the  defendants,  lineally  or  collaterally.  The  statute  provides  that 
all  estates  passing  from  any  person,  who  may  die  seized  of  such 
estates,  by  wiD,  or  under  the  intestate  laws,  or  by  deed  intended 
to  take  effect,  after  the  death  of  the  grantor,  to  any  person  in 
trust  or  otherwise,  except  to  or  for  the  use  of  father,  mother,  hus- 
band, wife,  children,  and  lineal  descendants,  shall  be  subjected 
to  a  tax.     Thomas  Williams  devised  and  bequeathed  the  estate  in 
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question  to  his  daughter  Mary  Williams^  during  her  natural  life, 
and  from  and  after  her  death,  to  such  person  as  she  by  will  should 
appoint ;  and  in  default  of  appointment,  then  to  her  children. — 
Mary  Williams  dying,  I  presume  unmarried,  first  made  her  will, 
devisine  the  property  to  her  brothers  and  sisters,  who  were  the 
lineal  descendants  of  Thomas  Williams.  The  plaintiffs  contend, 
that  the  brothers  and  sisters  of  Mary  took,  and  the  estate  passed 
to  them,  by  her  will ;  and  that,  therefore,  they  took  the  estate, 
collaterally.  But  Mary  Williams  waa  never  seized  of  the  estate 
in  fee.  She  had  but  a  life  estate,  which  was  expended  by  her 
death.  What  she  never  had,  she  could  not  grant.  She  could  not 
pass  the  estate  by  her  will.  She  could  only  designate  the  person 
to  whom  the  estate  would  pass,  hy  her  father' %  wUL  The  devise 
is  after  her  death  to  such  persons  as  she  shall  appoint  by  will. — 
She  appointed  lineal  descendants  of  her  father  and  the  estate 
passed  to  them  by  his  will.  This  seems  plain  .enough;  so  plain, 
that  it  is  unnecessary  to  complicate  the  question  by  any  discussion 
about  the  nature  of  the  power  of  appointment.  The  authorities 
sustain  the  view  I  have  expressed.  Thus  under  a  general  power 
of  appointment,  if  the  donee  of  the  power  limit  to  A  for  life,  with 
remainder  to  lus  children,  these  limitations  will  take  effect,  as  if 
limited  and  expressed  in  the  original  deed.  2  Atk.  661.  Those 
who  take  under  a  power  of  appointment,  take  as  if  their  names 
were  in  the  grant  of  the  power.  2  Vesey  61.  The  act  of  the  ap- 
pointment  becomes  part  of  the  power  itself;  it  attaches  to  it,  gives 
it  identity.  Like  the  recording  of  a  deed,  it  adheres  to  the  origi- 
nal instrument.  The  appointees  have  not  two  titles;  but  one  title 
evidenced  by  connected  lawful  instruments  of  writing,  conducing 
to  the  same  end.  We  are  of  the  opinion  that  the  defendants  took 
under  the  will  of  Thomaa  Williams,  and  that  by  virtue  of  that  in- 
strument, the  estate  passed  to  them,  who  are  his  lineal  descendants ; 
and  therefore  they  are  not  subjected  to  the  tax. 

Judgment  for  defendants. 


Digitized  by  VjOOQIC 


Misreh  I860.]  OF  PENNSYLVANIA. 


Cope  et  al.  verms  Dodd. 

A  ship  being  about  to  sail  for  a  foreign  port,  a  person  desiroos  of  sailing  in  her, 
pays  for  bis  passage,  and  the  receipt  for  the  same  expresses  it  to  haye  l^en  paid 
for  bis  cabin  paasaee  in  the  ship,  to  sail  to-day  for  Liyerpool;  this  amounts  to  a 
contract,  to  carry  uie  passenger  to  the  destined  port ;  and  should  the  ship  be  lost, 
on  the  Toyage,  the  passenger  may  recover  from  the  owners  of  the  vessel,  (whose 
agent,  the  captain,  reoeiv^  the  same),  the  amount  paid  for  his  passage. 

To  prove  a  usage  or  custom,  that  such  an  agreement  amounts  to  a  mere  right  of 
passage,  subject  to  any  condngenoy  which  may  occur  on  the  voyage,  the  proof 
shoold  be  of  a  usage  certain,  uniform  and  so  notorious  as  probably  to  be  known 
to  the  parties  entering  into  the  contract ;  and  it  cannot  be  proved  by  single  isola- 
ted instances. 

It  is  not  error  for  the  Court  to  refuse  proof,  on  the  part  of  the  defendants,  that 
the  Captain  of  the  vessel  had  laid  in  the  usual  provisions  for  the  voyage. 

Passage  money  and  freight  are  governed  by  tne  same  rules  of  law. 

Error  to  the  Common  Pleas,  Philadelphia. 

This  was  an  action  brought  by  George  Dodd  against  Henry  Cope 
and  others,  co-partners  under  the  firm  of  H.  &  A.  Cope  &  Co.  to 
recover  eighty  dollars,  passage  money ^  paid  for  his  passage  from 
PhiladelpUa  to  Liverpool,  in  their  ship,  the  Thomas  P.  Cope. — 
The  ship  sailed  on  the  25th  November,  1846,  for  Liverpool,  and 
when  out  four  days  was  struck  by  lightning  and  consumed.  Dodd, 
the  plaintiff,  had  some  goods  with  him,  a  part  of  which  were  lost. 
Dodd  got  on  board  an  English  vessel,  and  from  that,  into  another, 
which  was  going  to  Boston.  He  alledged  that  defendants  did  not 
offer  to  have  him  carried  in  another  vessel  to  Liverpool,  nor  pay 
his  expenses  from  Boston  to  this  place.  The  Thomas  P.  Cope  was 
commanded  by  Captain  Miercken.  The  plaintiff  gave  in  evidence 
a  receipt  as  follows: 

"Received,  25th  November,  1846,  of  George  Dodd,  eighty  dol- 
lars, for  his  cabin  passage,  in  ship  Thomas  P.  Cope,  to  sail  to-day, 
for  Liverpool. 

Signed,  H.  F.  Miercken." 

It  appeared  that  the  passengers  remained  on  board  for  six  days 
after  the  s)iip  was  struck,  and  during  this  time  they  were  main- 
tained on  board. 

Captain  Miercken  being  called  by  plaintiff,  said :  I  was  captain 
of  the  Thomas  P.  Cope  when  she  was  struck  by  lightning.  I 
signed  the  receipt  as  agent  of  the  owners,  the  Messrs.  Cope.  Mr. 
Dodd  lost  a  part  of  his  baggage. 

Being  cross  examined,  witness  said :  We  had  four  full  cabin 
passengers,  for  which  $360  was  paid;  out  of  that,  I  was  entitled, 
under  my  agreement  with  the  Messrs.  Cope,  to  all  except  $80, 
which  was  paid  to  them ;  what  I  received  in  this  case,  was  expend- 
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ed  in  buying  provisions  for  the  cabin  passengers,  during  the  voy- 
age.    There  was  no  offer  to  send  plaintiff  to  Liverpool. 

The  defendants  recalled  Captain  Miercken,  and  proposed  to 
prjove  by  him,  that  by  his  contract  with  defendants,  he  was  enti- 
tled to  the  passage  money  of  the  two  first  cabin  passengers,  and 
one  half  of  the  passage  money  of  the  remainder,  in  all  cases ;  and 
that  under  this  contract,  witness  had  received  the  money  sued  for 
in  this  case. 

Plaintiff's  counsel  objected,  and  the  court  overruled  the  evi- 
dence, and  defendants'  counsel  excepted. 

The  defendants'  counsel  asked  the  witness  what  a  cabin  passen- 
ger was  entitled  to,  besides  his  berth;  and  whether  or  not,  he  was 
entitled  to,  or  received,  maintainance  and  board. 

Evidence  objected  to ;  overruled  and  defendants'  counsel  excepted. 

The  defendants'  counsel  then  offered  to  prove  by  witness  that  ho 
had  laid  in  the  usual  provisions  for  the  voyage  in  this  case. 

Objected  to ;  overruled  and  defendants*  counsel  excepted. 

Defendants'  counsel  examined  John  Gallagher:  "Payment  of 
passage  money  is  always  in  advance,  at  this  port,"  &c. 

Defendants'  counsel  offered  to  prove  the  existence  of  a  custom, 
by  the  enumeration  of  particular  cases,  in  which,  under  circum- 
stances like  the  present,  the  passage  money  was  not  refunded. 

Plaintiff's  counsel  objected;  evidence  overruled  and  defendants' 
counsel  excepted. 

Verdict  for  plaintiff. 

It  had  been  previously  agreed  that  this  case  shall  be  tried  on 
its  merits,  without  any  exception  to  the  forms  of  pleading. 

Errors  assigned : 

1.  The  court  erred  in  excluding  defendants'  offer  to  prove  by 
Captain  Miercken,  that,  by  his  (the  captain's)  contract  with  de- 
fendants, he  was  entitled  to  the  passage  money  of  the  two  first 
cabin  passengers,  and  one  half  the  passage  money,  for  the  remain- 
der, in  all  cases ;  and  that  imder  this  contract,  witness  had  received 
the  money  sued  for  in  this  case. 

2.  The  court  erred  in  refusing  to  permit  the  same  witness  to 
answer  the  question  "  what  a  cabin  passenger  was  entitled  to  be- 
sides his  berth,  and  whether  or  not  he  was  entitled  to  or  received 
maintenance  and  board." 

8.  The  court  erred  in  refusing  to  permit  the  defendant  to  show 
by  the  same  witness,  that  he  had  laid  in  the  usual  provisions  for 
the  voyage  in  this  case. 

4.  The  court  erred  in  refusing  to  permit  the  defendant  to  show 
the  existence  of  a  custom  by  the  enumeration  of  particular  cases, 
in  which,  under  circumstances  like  the  present,  the  passage  money 
was  not  refunded. 
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5.  The  learned  Judge  erred  in  his  charge  to  the  jury  in  com- 
paring passage  money  to  freight  in  the  following  passage  of  his 
charge,  to  wit:  "The  settled  law  with  reference  to  freight  is,  that 
it  is  earned  by  the  transportation  and  delivery  of  commodities ; 
and  if  paid  in  advance,  except  under  a  special  agreement,  and  the 
voyage  is  broken  up  by  shipwreck,  the  master  or  owner  is  bound 
to  refund  the  money.  Passage  money  is  subject  to  the  same  law, 
although  the  time  of  payment  is  usually  before  the  commencement 
of  the  voyage.  It  is  earned  by  the  transportation  and  delivery  of 
the  passenger,  if  he  comes  on  board  at  the  time  of  sailing  and  lives 
the  passage  through." 

6.  The  court  erred  in  not  returning  an  affirmative  answer  to 
the  second  point  upon  which  the  Judge  was  requested  to  charge ; 
and  in  not  construing  the  contract  contained  in  the  receipt  as  a 
question  of  law. 

7.  The  verdict  was  against  the  law  and  the  evidence. 

The  case  was  argued  by  P.  P.  Morris^  for  the  plaintiflF  in  error. 
To  the  5th  error,  he  cited  8  Carr  ^  Payne  892,  Leman  vs.  Gordon; 
4  Campbell  241,  Gillan  vs,  Simpkin;  Abbott  on  Shipping j  p.  287- 
350;  and  494-5;  8  Johns  840-1;  5  Taunton  435;  8  Bam.  S^ 
Aid.  445. 

T.  S.  Smithy  for  Dodd,  contended  that  the  general  principle  as 
to  contracts  is,  that  a  party  claiming  must  first  perform  his  part 
of  the  contract ;  and  that  passage  money  is  governed  by  the  same 
principle.  He  cited  6  T.  Rep.  750,  Brecknock  Canal  vs.  Pritch- 
ard;  7  T.  Rep.  384,  Thomson  vs.  Miles;  ^Maule  ^  Selwyn  267, 
Pratt  on  Gov.  275;  1  Peters  Adm.  Dec.  126,  Howland  vs.  The 
Brig  Lavinia.  As  to  usage — a  usage  to  govern  must  be  so  certain, 
definite  and  notorious,  as  to  be  understood  by  the  parties.  1  Gil- 
pin 356,  U.  S.  vs.  Duval. 

The  opinion  of  the  court  was  delivered  by 

Bell,  J. — Our  attention  is  principally  to  be  directed  to  two 
points:  First,  will  this  action  lie  against  any  one?  and  if  so,  then, 
secondly,  is  it  well  brought  against  the  owners  of  the  ship  ?  Sub- 
ordinate to  these,  are  certain  questions  of  evidence. 

The  answer  to  be  returned  to  the  first  point,  depends  on  the 
nature  and  extent  of  the  contract  made  with  the  plaintiff  below; 
whether  it  was  an  absolute  understanding  to  transport  him  from 
Philadelphia  to  Liverpool  ?  or,  as  the  defendants  contend,  it  im- 
posed no  further  duty  than  to  furnish  a  chance  of  passage,  in  a 
particular  ship,  which  should  be  seaworthy,  and  sail  on  the  day 
specified,  leaving  the  passenger  subject  to  any  unavoidable  contin- 
gency that  might  happen  to  defeat  the  voyage. 

Were  the  precise  meaning  of  the  contracting  parties  indicated 


Digitized  by  VjOOQIC 


I      •     ^ 


^^ 


86  SUPREME  COURT  [Philadelphia 

[Cope  V,  Dodd.] 

by  the  expressed  terms  of  their  agreement,  or  by  unequivocal  acts, 
there  woidd  of  course  be  no  room  for  legal  construction.  But  in 
the  absence  of  any  such  express  manifestation,  and  of  a  governing 
custom,  equivalent  to  it,  we  must  have  recourse  to  the  object  which 
led  to  the  arrangement  between  the  bargainors,  as  furnishing  the 
most  reliable  standard  by  which  to  measure  the  extent  of  the  ob- 
ligation assumed.  This  will  generally  enable  us  to  ascertain  what 
in  legal  contemplation  are  the  relative  duties  imposed  by  the  un- 
dertaking of  the  parties.  Apart  from  analogy,  I  think  there 
ought  to  be  but  little  difficulty  felt  in  ascertaining  the  extent  of 
these  duties  in  the  present  instance.  The  ship,  commanded  by 
Captain  Miercken,  is  about  to  sail  for  Liverpool ;  the  plain tifiF  be- 
low was  desirous  of  going  thither ;  the  receipt,  signed  by  the  cap- 
tain, acknowledges  to  have  received  from  the  plaintiff,  ?80,  "for 
his  cabin  passage  in  the  ship  Thomas  P.  Cope,  to  sail  this  day,  for 
Liverpool.**  This  is  certainly  expressive  of  an  agreement  to  fur- 
nish a  passage  in  the  cabin  of  the  ship  to  the  port  of  Liverpool, 
in  consideration  of  an  ascertained  price  paid.  Now  if  one  seeks 
of  another  a  means  by  which  to  reach  a  particular  place,  and  that 
other  agrees  to  furnish  it,  under  his  own  guidance,  it  is  apparent 
the  object  of  both  is  the  transportation  of  the  former  to  his  place 
of  destination ;  and  if  this  fail,  the  contract  is  broken,  and  the 
price  to  be  paid  for  its  performance  unearned.  Nor  is  the  non- 
performance excused  by  inevitable  accident  or  necessity,  even 
though  this  proceed  from  the  act  of  God  himself.  Brecknock  Canal 
V8.  Pritchard,  6  T.  Rep.  750;  PlaU  on  Cov.  275. 

The  conclusion  I  have  stated  would  be  the  result  of  unassisted 
^  reason.  But  it  is  also  fortified  by  authority.  In  the  strictly  an- 
^''  alagous  case  of  a  contract  of  aaoignmont^  the  price  of  transporta- 
V  tion  is  not  earned  until  the  delivery  of  the  goods  at  the  appointed 
V.W  place,  even  though  this  be  prevented  by  a  temporary  prohibition 
of  all  intercourse.  Barker  vs,  Hodgson,  3  Maul  ^  Selw.  267. — 
It  has  been  suggested  bv  the  defendants  below,  that  freight  and 
passage  are  subject  to  cUflrerent  rules,  dependent  on  the  fact  that 
freight  is  not  payable  until  after  the  determination  of  the  voyage, 
while  the  fare  for  passengers  is  always  pre-paid.  But  is  the  fact 
80?  In  Lemon  vs.  Gordon,  8  Carr  ^  Pay.  392,  Lord  Abinger 
said:  "As  to  freight,  the  usual  practice  is  to  pay  it  before  the 
vessel  sails,  but  it  is  also  the  law,  it  must  be  paid  back,  if  the  ves- 
sel does  not  arrive.**  In  truth  the  time  of  payment  can  work  no 
distinction  in  the  principle,  by  which  the  liability  of  the  shipper 
is  to  be  determined.  In  both  freight  and  passage,  the  period  of 
payment  depends  on  the  contract ;  (Watson  vs.  Duykinck,  3  John* 
son's  Rep.  840-1 ;  Andrew  vs.  Moorhouse,  5  Taunton  435,)  and 
though  it  be  admitted  that  where  nothing  is  said  on  the  subject, 
freight  is  usually  payable  after  delivery  of  the  goods,  and  the  fare 
of  a  passenger  before  the  beginning  of  the  voyage,  yet  this  is 
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practised,  rather  as  a  means  of  security,  than  with  any  intent  to 
introduce  or  indicate  a  radical  change  in  the  nature  of  the  con- 
tracts.    All  the  cases  cited  on  the  argument  shew  this;  no  prece- 
dent has  been  brought  to  notice,  favoring  the  opposite  notion,  up- 
on which  the  defendants  rest.     In  Lemon  vs.  Gordon,  (supra,)  it 
was  ruled,  that  a  wrecked  passenger  could  not  recover  the  pre-paid 
passage  money  from  the  owners  of  the  lost  ship,  for  want  of  proof 
of  payment  to  them ;  yet  the  court  seemed  to  entertain  but  little 
doubt  it  might  be  reclaimed  from  the  captain,  to  whom  it  had  been 
paid,  though  the  vessel  had  reached  the  Cape  of  Good  Hope,  on 
hw  voyage  to  the  East  Indies ;  so  Gillen  vs.  Simpkin,  4  Camp. 
241,  is  founded  on  a  concession  of  the  ordinary  right  of  a  passen- 
ger to  reclaim  from  the  owner,  for  it  was  determined  against  the 
plaintiff,    solely  on  the  ground  of  a  contrary  custom,  proved  to 
prevail  in  West  India  voyages.     And  the  doctrine  recognized  in 
the  American  case  of  Howland  vs.  The  Brig  Lavinia,  1  Peters 
Adm.  Dec.  126,  is  in  full  accordance  with  the  instructions  given 
to  the  jury  by  the  court  below.     "Passage  money  and  freight,*' 
said  Judge  Peters,  "are  governed  by  the  same  rules;  it  is,  there- 
fore, not  due,  before  the  passenger  arrives  at  the  port  of  destina- 
tion, unless  compensation,  pro  rata  it^erisy  is  agreed  to  be  paid.    ^  / 
His  expenses,  or  the  means  of  proceeding,  must  be  tendered  to       ( 
passengers.     If  the  passage  money  has  been  paid  beforehand,  it 
ought  to  be  refunded,  if  the  voyage  be  not  completed,  on  the  prin- 
ciple before  stated,*'  and  he  cites  Molloy  dejure  Maritimo  250- 
260.     But  the  defendants  intimate  that  a  different  custom  prevails 
on  voyages  from  Philadelphia  to  Liverpool ;    and  they  complain 
that  they  were  prevented  from  proving  it.     I  think  the  record 
shews,  they  were  permitted  to  make  the  effort  and  failed.     After 
their  witnesses  denied  all  knowledge  of  such  a  custom,  they  pro- 
posed to  prove  particular  instances,  like  the  present,  in  which  pas- 
sage money  was  not  refunded,  from  which  they  would  have  the 
jury  infer  a  custom.     The  court  properly  refused  this  offer.     A 
usage  which  is  to  govern  a  question  of  right,  should  be  so  certain, 
uniform  and  notorious,  as  probably  to  be  known  to,  and  understood 
by  the  parties,  as  entering  into  their  contract.    U.  S.  vs.  Duval, 
OUp.  356.     And  it  cannot  be  F*^^®^  ^7  s^^gl®  isolated  instances. 
Dean  vs.  Swoop,  2  Bin.  72.     This  was  the  attempt  here,  after  a 
failure  to  establish  the  alledged  usage  in  the  ordinary  way. 

From  what  has  been  observed,  it  is  obvious  that  if  the  court 
committed  an  error,  in  referring  to  the  jury  the  task  of  ascer- 
taining the  disputed  contract,  it  was  a  mistake  of  which  the  de- 
fendants ought  not  to  complain,  since  the  judjze  might  have  pro- 
perly charged,  that  under  the  facts  in  proo^  the  plaintiff  was 
entitled  to  be  reimbursed  the  sum  paid  by  him. 

But  are  the  owners  of  the  ship  uable  to  be  called  on  to  refund? 
It  is  evident,  that  Captain  Miercken  was  their  agent,  in  this  busi- 
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ness.  In  receiving  the  passage  money,  he  must  have  acted  in  that 
capacity  for  the  ship,  and  consequently,  the  means  of  transporta- 
tion was  theirs ;  and  it  is  part  of  the  case,  they  were  entitled  to, 
at  least  a  portion  of  the  sums,  received  for  fare.  True,  the  cap- 
tain was  also  entitled  to  a  portion,  but  this  was  the  result  of  a 
private  arrangement  between  them,  as  employers  and  him  as  ser- 
vant ;  and  intended  to  remunerate  his  services  in  conducting  the 
ship,  and  his  outlay  in  furnishing  her  cabin  stores.  But  his  right 
so  to  receive,  in  pursuance  of  this  arrangement,  did  not  make  him 
less  their  servant  and  representative,  m  all  that  related  to  the 
vessel  and  her  earnings;  consequently  with  that  arrangement,  the 
plaintiff  had  nothing  to  do ;  and  proof  of  it  was,  therefore,  irre- 
levant. This  ruling  is  not  in  contradiction  of  Lemon  v%.  Gordon, 
(supra,)  for  there,  so  far  as  appears,  the  whole  business  of  carrying 
passengers  appertained  to  the  captain  of  the  vessel. 

The  court  was  right,  too,  in  refusing  to  inquire  whether  Captain 
Meircken  laid  in  the  usual  provisions  for  the  voyage,  and  how  far 
a  cabin  passenger  was  entitled  to  maintenance,  while  on  board  ? 
If  the  view  I  have  taken  of  the  nature  of  the  contract  be  correct, 
the  right  of  the  plaintiff  under  it  would  not  be  varied  by  aflirma- 
tive  proof  of  these  asserted  facts.  The  agreement  was  to  convey 
him  to  Liverpool ;  and  as  was  said  by  Gibbs,  C.  J.,  in  Gillam  v%, 
Simpkin,  it  was  an  entire  contract  to  carry  the  party,  from  port 
to  port.  Every  thing  else  was  merely  incidental  and  subsidiary ; 
and  a  breach  of  it  would  be  no  more  answered  by  proving  that  the 
master  had  made  provision  for  the  voyage,  than  by  shewing  he  had 
shipped  a  competent  crew,  or  furnished  his  berths  with  proper 
bedding. 

Judgment  affirmed. 


^  sc  »565l  Dengler  versus  Kieliner. 

One  who  ptircha»ed  from  a  defendant  in  a  judgment,  real  estate,  which  had  been 
bound  by  the  judgment,  the  lien  of  which  had  ex])ired  at  the  time  of  his  purchase, 
and  who  was  subsequently  notified,  by  9cire  facias,  to  appear  and  take  defence, 
but  who  did  not,  is  not  estopped  thereby. 

A  terre  tenant  is  one  who  has  purchnsed  the  estate,  mediately  or  immediately 
from  the  debtor,  while  it  was  bound  by  the  judgment. 

Erbor  to  the  Court  of  Common  Pleas,  Schuylkill  county. 

This  was  an  action  of  Ejectment  instituted  in  name  of  Charles 
Dengler  and  others  va.  William  Kiehner.  It  was  instituted  for 
three  acres  of  land,  in  Schuylkill  Haven,  Schuylkill  county. 

Plaintiff  and  defendant  ckimed  title  under  «l  acob  Dreibeldis,  in 
whom  the  land  was  vested,  in  1799,  under  the  will  of  his  father. 
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Deed,  Jacob  Dreibeldis,  to  George  Dengler,  ancestor  of  plaintiff, 
for  the  land  in  dispute,  dated  August  11, 1828,  consideration  $100, 
plaintiffs  gave  evidence  that  George  Dengler  lived  upon,  enclosed 
and  cultivated  the  land  in  question,  in  18l8.  The  plaintiffs  were 
the  children  and  heirs  of  George  Dengler,  deceased. 

It  was  alledged,  on  the  part  of  Kiehner,  the  defendant,  but  not 

! proved,  that  the  conveyance  of  Jacob  Dreibeldis  to  George  Deng- 
er,  was  fraudulent. 

Defendant's  title  is  founded  on  the  following  evidence : 

Judgment  27  July,  1819,  of  Reber  against  Jacob  and  Daniel 
Dreibeldis,  for  $400. 

jPieri  facias  on  this  judgment  to  October  term,  1828,  and  levied 
on  the  land  in  dispute. 

Vend,  exponas  to  December  term,  1828 ;  returned  unsold  for 
want  of  buyers. 

Alias  vend.  exp.  to  July  term,  1829,  returned  "land  sold  to  Wm. 
Kiehner  and  Peter  Filbert.*'  The  sheriff's  sale  took  place  on  23d 
July,  and  Kiehner  and  Filbert  were  previously  notified  of  the 
claim  of  the  heirs  of  Dengler,  who  are  plaintiffs  in  this  suit. 

July  28,  1829,  the  sheriff  executed  a  deed  to  Kiehner  and  Fil^ 
bert  for  the  land  in  question. 

Before  the  issuing  of  the  alias  venditioni  exponas  to  July  term, 
1829,  viz:  to  March  term,  1829,  a  scire  facias  issued  on  the  same 
judgment  of  Reber  vs.  Jacob  Dreibeldis,  to  revive  the  said  judg- 
ment, to  which  the  sheriff  returned,  "served  on  Jacob  Dreibeldis, 
one  of  the  defendants,  and  on  Q-eorge  Dengler^  terre  tenant." — 
No  appearance  was  entered  for  either  of  the  defendants,  nor  for 
George  Dengler. 

July  81,  1829,  on  motion  of  C.  Looser,  the  court  order  that  the 
judgment  be  revived,  for  another  period  of  five  years.  This  judg- 
ment of  revival  was  thus  entered,  a  few  days  after  the  sheriff  s 
deed  to  Kiehner  and  Filbert.  The  scire  facias  had,  however,  is- 
sued before  the  sheriff's  sale. 

Defendant  further  gave  evidence  to  shew,  that  the  interest  of 
Peter  Filbert,  in  the  land,  purchased  by  himself  and  Filbert,  at 
the  sheriff's  sale,  became^  vested  in  himself  and  Ludwig  Bcxger, 
by  sundry  subsequent  convevances. 

The  main  question  was,  George  Dengler  purchased  the  land  in 
dispute  from  Jacob  Dreibeldis,  after  the  expiration  of  the  lien  of 
the  judgment  of  Reber,  under  which  Kiehner  claimed,  whether, 
as  George  Dengler  did  not  appear  and  defend,  when  served  with 
the  scire  facias  on  that  judgment,  his  heirs  were  concluded  by 
such  neglect. 

Copy  of  recosd  of  a  former  ejectment  in  the  circuit  court  of 
P^msylvama,  for  the  same  land,  by  William  Eaehner  and  Peter 
Rlbwt  vs.  George  Dengler,  was  given  in  evidence.  Writ  in  that 
case,  isfflied  October  5, 1829.  l%is  case  is  reported  in  1  Watts 
424-5. 
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The  Court,  Kidder,  J.,  in  his  charge  to  the  jury,  referred  to 
he  action  of  ejectment,  by  Kiehner  and  Filbert  against  George 
Dengler,  reported  in  1  Watt%^  and  remarked  that  his  honor  Judge 
Kennedi^  decided,  upon  the  same  facts,  that  as  Dengler  had  ne- 
glected to  appear,  after  due  notice,  he  was  concluded;  and  he 
charged  the  jury  that  the  plaintiffs,  the  heirs  of  George  Dengler, 
stand  in  no  better  situation  than  he  did ;  and  as  a  matter  of  law, 
that  the  verdict  should  be  in  favor  of  the  defendant. 

Errors  assigned : 

1.  The  court  erred  in  charging  the  jury  that  in  the  "aspect  in 
which  the  case  is  presented,  it  becomes  a  question  of  law,  the  ap- 
plication of  which  is  conclusive  in  favor  of  the  defendant/* 

2.  The  court  erred  in  charging  the  jury  that  as  Dengler  had 
failed  "  to  appear  after  due  notice  to  contest  his  claim,  he  was 
concluded." 

3.  The  court  erred  in  charging  the  jury  "that  as  a  matter  of 
law  your  verdict  should  be  in  favor  of  the  defendant.** 

The  case  was  argued  by  HugTiea  for  plaintiffs  in  error,  the  heirs 
of  Dengler.  In  the  case  reported  in  1  WaUSj  p.  424,  the  court 
deliver  no  opinion,  and  from  the  whole  report  of  the  case  it  ap- 
pears that  the  point  was  not  noticed  that  at  the  time  of  the  sheriff's 
sale  to  Kiehner  and  Filbert  there  had  been  no  judgment  of  revi- 
val, and  that,  as  against  George  Dengler,  there  was  no  lien  what- 
ever on  the  land  sold.  How  could  the  judgment  of  revival  be 
retrospect  in  its  operation?  How  could  the  sheriff's  sale  divest 
Dengler's  title  when  no  process  in  the  sheriff's  hands  bound  such 
title  r  But  the  whole  point  stated  in  the  syllabus  in  Kiehner  vs. 
Dengler,  1  Watts,  424,  has  been  overruled  by  two  recent  decisions, 
viz :  Mitchell  vs.  Hamilton,  8  Barr  486,  and  Helfrich  vs.  Byler 
decided  at  December  term,  1849,  not  yet  reported. 

Loeser  for  defendant  in  error,  Kiehner. — That  the  scire  facias 
was  properly  served  on  Dengler,  who  claimed  to  have  the  title  in 
fee  of  the  debtor,  in  the  judgment.  1  Bmr  101,  Dohner's  appeal ; 
Geiger  vs.  Hill,  1  Barr  509-10;  Filbert  vs.  Kiehner,  1  Watts 
424.  That  Mitchell  vs.  Hamilton  did  not  apply  to  this  case ;  that 
there,  defendant  claimed  under  an  independent  title ;  and  that  in 
Helfrich  vs.  Byler,  the  scire  faciei  was  quare  executio  noUy  and 
not  to  revive,  as  in  this  case. 

The  opinion  of  the  court  was  delivered  April  20,  by 

Gibson,  C.  J. — This  case  is  simple  in  its  elements.    A  judgment 

creditor  has  a  right  to  call  on  a  terre  tenant  of  land,  purcnased 

by  him  from  the  debtor,  while  it  was  bound  by  the  judgment,  to 

shew  why  the  debt  ought  not  to  be  levied  of  it ;  and  the  terre  tenant 
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haying  sl^t  his  time,  being  warned,  is  concluded  as  to  ereir  thing 
he  might  have  made  matter  of  defence  to  the  scire  facias,  ^utthe 
creditor  muBt,  at  least,  have  laid  a  prima  facie  caae :  he  must  show 
that  he,  whom  he  calls  a  terre  tenant,  actually  stood  in  the  relation 
of  one ;  else  there  will  not  have  been  such  privity  between  them, 
as  wonld  estop  the  latter,  by  the  judgment.  But  who  is  a  terre 
tenant  ?  Not  every  one  who  happens  to  be  in  possession  of  the 
land.  There  can  be  no  terre  tenant,  who  is  not  a  purchaser  of  the 
estate,  mediately  or  immediately,  from  the  debtor,  while  it  was 
bound  by  the  judgment ;  and  when  he  has  taken  a  title,  thus  bound, 
he  must  show  how  the  lien  of  it  has  been  discharged,  whether  by 
payment,  release,  or  efSux  of  time.  These  are  matters  of  defence 
which  may  be  precluded.  True,  we  have  a  statute  which  directs 
Botice  to  be  given  to  occupants;  but  only  to  let  the  lessee  of  a 
terre  tenant  into  a  defence,  which  his  landlord  may  have  neglected 
to  make,  fur  has  protection.  The  facts  of  this  case  are,  that  the 
estate  had  been  bound  by  the  judfflient,  but  tfaftt  the  lien  of  it 
had  expired  when  the  ancestor  of  the  plaintifi  purchased  it.  It 
had  ceased  to  be  a  judgment  of  greater  ^ect  against  the  land 
than  it  was  against  the  debtor's  chattels;  uid  the  purchaser's  title 
was  paramount  to  it.  He  was  not  a  terre  tenant,  or  the  lessee  of 
a  terre  tenant;  and  as  he  had  not  a  dxj  in  court,  the  judgment 
being  inter  aUoSy  was  not  an  estoppd.  The  case  is  clearly  within 
the  principle  (^  Mitchell  vs.  Hamilton,  and  is  ruled  by  it. 

Judgment  reversed  and  venire  de  novo  awarded. 


Dowell  et  al.  verstis  Thomas  et  al. 

Where  it  is  aUedged  in  a  eaee  stated,  in  an  aoticm  of  ]^ect]nent,  tbat  the  lineal 
and  GoUat^ral  heirs  of  a  remote  ancestor  firom  vhom  the  estate  came,  became  exHnd, 
»far  ae  Hufmrtim  know,  it  is  sufficient  evidence  tram  which  the  Jury  may  find  that 
there  are  no  siieh  heirs,  and  to  ind  in  favor  of  persons  claiming  as  heing  the  next 
of  hin  of  the  intestate,  withoat  regard  to  the  ancestor  or  other  relation  from 
whom  tibe  estate  came;  agreeably  to  the  provisions  of  the  eleventh  sectlen  of  the 
intestate  act  of  1888. 

EsBOR  to  the  Coamim  Pleas  oi  Delaware  County. 

Case  Stated. — ^Abel  Thomas,  Oastle  Grijffith  and  Margaret,  his 
wife,  late  Margaret  Thomas,  in  right  of  said  Margaret,  and  Wil- 
Ham  Grifith  and  Mary  his  wife,  late  Maiy  Thomas,  in  right  of  iaid 
Mary,  ««.  Enock  Dowefl  and  Hanna  Gonnan. — ^In  the  Court  of 
Oomnon  Fleas  of  Delaware  Countr.    No.  2.    Aug.  term,  1844. 

litis  agreed  tliat  a  ease  be  stated  for  the  ojMnion  of  the  Courts 
VOL.  I. — D. 
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to  be  considered  in  effect  as  a  special  verdict,  in  the  following 
terms,  to  wit: 

This  action  was  brought  to  recover  a  tract  of  Land,  situate  in 
Upper  Providence  Township,  in  the  county  of  Delaware,  containing 
about  two  hundred  acres,  being  the  same  described  in  the  writ  and 
declaration. 

Of  this  tract,  Thomas  Jones  became  the  fee-simple  owner,  on 
the  81st  day  of  May,  A.  D.  1694,  by  virtue  of  a  deed  of  bargain 
and  sale  made  to  him  on  that  day,  by  David  Meredith,  and  Mary 
his  wife,  and  died  seized  thereof,  in  the  month  of  October,  A.  D. 
1727.     (Prout  said  deed.) 

On  the  18th  day  of  September,  A.  D.  1727,  the  said  Thomas 
Jones  made  his  last  will  and  testament  in  writing,  which  was  proved 
before  the  register  of  Chester  County,  on  the  17th  day  of  October 
following. 

By  this  will,  (copy  annexed,)  he  devised  as  follows:  "I  give 
and  bequeath  unto  my  son  Peter  Jones,  all  mv  real  estate,  and  the 
residue  of  my  personal  property,  to  him,  his  neirs  and  assigns  for- 
ever ;  he  paying  all  my  just  debts  and  legacies  herein  above  named, 
with  my  funerid  expenses,  and  keeping  and  performing  all  the  ex- 
pressions herein  before  expressed." 

Peter  Jones  being  seized  of  the  said  tract,  by  virtue  of  said 
devise,  by  his  last  will  and  testament,-  dated  the  ninth  day  of  the 
Tenth  month,  A.  D.  1781,  and  proved- on  the  twenty-fiftn  day  of 
July  following,  before  the  register  of  Chester  County,  devised  the 
same  in  the  following  words:  "I  give  unto  my  child  unborn,  all 
my  lands,  tenements,  hereditaments,  if  a  son,  to  him,  his  heirs  and 
assigns  forever;  and  if  a  daughter,  to  her  and  her  heirs  forever. 
And  whether  it  be  a  son  or  a  daughter,  to  be  brought  up  by  the 
profits  of  my  lands,  till  they  come  to  the  age  of  man  or  woman." 
(Copy  of  will  annexed.) 

Ann  Jones,  the  only  child  of  Peter  Jones,  was  bom  on  the  first 
day  of  March,  1781-2,  and  intermarried  with  James  Thomas,  on 
the  eighth  day  of  December,  A.  D.  1756.  Peter  Thomas,  the  only 
issue  of  this  marriage,  was  bom  on  the  thirteenth  day  of  October, 
A.  D.  1758,  and  on  the  decease  of  his  parents,  the  said  tract  of 
land  descended  to  him,  under  the  intestate  laws  of  the  Common- 
wealth, and  he  died  seized  of  the  same,  in  the  month  of  July,  A. 
D.  1841,  intestate,  unmarried,  and  without  issue. 

By  the  death  of  the  said  Peter  Thomas,  the  lineal  and  collateral 
relations  of  the  said  Thomas  Jones  became  extinct,  so  far  as  the 
parties  hereto  know. 

The  said  James  Thomas,  the  husband  of  Ann  Jones,  was  the 
son  of  William  Thomas,  who  died  leaving  issue,  besides  the  said 
James  Thomas,  one  son,  viz.,  Amos  Thomas,  who  deceased  before 
.the  said  Peter  Thomas,  leaving  issue  three  children,  to  wit,  the 
said  Abel  Thomas,  Margaret  Griffith^  and  Mary  Griffith,  the  plain- 
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ti£b  in  this  action,  and  who  are  the  next  of  kin  of  the  said  Peter 
Thomas  the  intestate."*" 

The  question  for  the  opinion  of  the  court  is,  whether  the  plain- 
t]&  are  entitled  to  recover  the  said  tract  of  land.  If  the  plaintiffs 
are  entitled  to  recover,  then  judgment  to  be  entered  in  their  favor, 
for  the  same,  with  costs  of  suit.  If  the  plaintiffs  are  not  entitled 
to  recover,  then  judgment  to  be  entered  for  the  defendants,  with 
costs  of  suit. 

March  10, 1849.    Judgment  for  plaintiffs  upon  the  case  stated. 

Errors  asssigned. 

1.  The  Court  of  Common  Pleas  erred  in  entering  judgment  for 
plaintiflb  on  the  case  stated. 

2.  The  said  court  should  have  entered  judgment  for  the  defen- 
dants below  on  the  case  stated. 

3.  General  errors. 

The  case  was  argued  by  George  L,  Ashmead  for  plaintiffs  in 
error.  He  contended  that  this  case  is  ruled  in  their  favor  by  the 
following  decisions: 

Mafflit  r«.  Clark,  6  Watts  d-  Serg.  258. 

Father  seized  of  land,  diea  intestate,  leaving  two  children,  in- 
fants, one  of  whom  soon  after  died,  and  afterwards,  the  other, 
unmarried,  and  without  issue,  the  mother  living.  JE[eldy  that  the 
brothers  of  the  father  took  the  estate  by  descent,  under  the  9th 
sec.  of  the  act  of  8th  April,  1833,  and  not  the  mother. 

Lewis  v$.  Gorman,  5  Barr  166,  (a  branch  of  this  case.) 

Per  Bell,  Prest.,  affirmed  by  Supreme  Court.  "He  who  claims 
an  estate  descended  to  an  intestate,  must  show  himself  heir  to  him 
from  whom  it  descended  as  perquisitor."  Page  167.  "Ann 
Thomas,  the  mother  of  the  intestate,  is  not  the  ancestor  from  whom 
the  estate  descended,  or  by  whom  it  was  given.  To  find  him,  we 
must  go  back  to  Peter  Jones,  the  grandfather,  if  not  to  Thomas 
Jones,  the  great-grandfather." 

See  pedigree  at  page  164,  and  cases  cited  by  Judge  Bell. 

The  plaintiffs  below  therefore  cannot  claim,  not  being  of  the 
blood  of  Peter  or  Thomas  Jones. 

They  are  not  aided  by  the  11th  sec.  of  the  act  of  8  April,  1833, 
for  its  meaning  is  said  to  be  that  the  heir  at  common  law  shall  not 
exclude  others  of  the  same  consanguinity;  and  also,  it  is  intended 
only  to  meet  cases  "not  expressly  provided  for  by  this  act,"  and 
therefore  does  not  clash  with  the  9th  section. 

The  defendants  in  error  have  not  shown  nor  does  the  case  stated 
show  that  Thomas  Jones  left  no  kindred,  the  language  of  the  case 

*There  ib  an  error  in  the  pedigree  as  stated  in  6  Ban-f  page  164.  The  second 
WujjAX  Thomas,  should  be  Amos  Thomas.  Eiportbb. 
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Stated  being,  "so  fkr  aa  the  parties  know,"  the  meaning  of  which 
is,  that  the  parties  know  nothing  one  way  or  the  other.  The  de- 
fendants in  error  therefore  have  not  made  out  a  complete  case. 

E.  Darlington  and  JSdtvards  for  defendants  in  error.— That 
the  defendants  below  were  mere  occupiers ;  that  the  statement, 
as  to  the  non-existence  of  heirs,  is  sufficient ;  that  the  12th  section 
of  the  intestate  act  of  1883  used  the  words,  "Amotrw  keirB  or 
kindredj  in  default  of  whom  the  estate  shall  escheat ; "  from  which 
it  may  be  inferred,  that  where  the  heirs  or  kindred  are  not  known 
to  persons  who  have  long  been  acquainted  with  the  family,  it  is 
sufficient  evidence  to  be  referred  to  a  Jury. 

The  opinion  of  the  court  was  delivered  April  18,  by 
Bell,  J. — ^It  is  conceded  that  Lewis  vs.  Gorman,  6  Barr  164, 
rules  the  case  in  favor  of  the  plaintiffs  below,  aa  next  of  kin  of 
Peter  Thomas,  the  last  tenant;  provided  the  case  stated  sufficiently 
ascertains  that,  by  his  death,  a  failure  of  the  lineal  and  collateral 
kindred  of  his  ancestor,  Thomas  Jones,  has  occurred. 

The  case  states,  "By  the  death  of  the  said  Peter  Thomas,  the 
lineal  and  collateral  relations  of  the  said  Thomas  Jones  became 
extinct,  so  far  as  the  parties  hereto  know.**  Now  the  parties  here- 
to are  the  parties  litigant,  whose  respective  rights  hang  upon  this 
very  fact;  and  it  is  therefore  fair  to  presume  they,  and  more  es- 
pecially the  defendants,  whose  continued  possession  depends  upon 
It,  tooK  some  pains  to  inform  themselves  upon  this  subject.  In 
considering  the  value  of  the  admission  made,  we  must  therefore 
regard  the  respective  parties  in  Ae  light  of  witnesses,  having 
knowledge  of  the  fSetmily,  from  which  the  oisputed  estate  is  derived, 
and  interested  in  ascertaining  the  truth.  Suppose  th^  on  the 
the  trial  of  an  issue  directed  to  ascertiu^,  whether,  by  the  death 
of  Peter  Thomas,  the  kindred  of  Thomas  Jones  became  extinct, 
such  witnesses  testified,  from  all  they  have  heard  and  known,  being 
conversant  in  the  neighborhood,  wnere  the  family  readed,  they 
believed  the  fiekCt  to  be  so;  would  not  this  be  esteemed,  at  least 
prima  facie  evidence,  sufficient  to  cast  the  burden  of  proof  upon 
the  antagonist  party  ?  Most  certainly  it  would.  It  is  every  day's 
practice  and  experience  to  show,  by  such  testim<my,  the  extinction 
of  kindred  and  the  fetilure  of  issue.  And  it  would  be  strange,  in- 
deed, if  this  wwre  not  permitted.  Take  this  very  case,  by  way  of 
illustration ;  Thomas  tfones,  the  propositus,  died  in  1727,  nearly  a 
century  and  a  quarter  ago;  he  is  known  to  have  left  to  survive  lum 
but  one  son,  Peter  Jones,  who  died  leaving  but  (me  daughter,  Ann 
Jones,  who  in  her  turn,  left  but  one  son,  Peter  Thomas,  the  last 
owner,  who  died  unmarried  and  childless,  at  the  age  of  88  years. 
Kow  it  is  out  of  the  question,  at  this  day,  to  procure  witnesses  who 
personally  knew  Thomas  Jones,  and  therefore,  from  necessity,  the 
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parties  interested  are  compelled  to  rely  on  the  information  of  per- 
sons, who,  acquainted  with  the  family,  never  heard  of  other  rela- 
tions than  those  enumerated  in  the  case  stated.  The  result  of  that 
mfonoation  is  distinctly  enough  set  out.  If  it  be  not  for  the  pur- 
poses of  this  action,  it  is  certainly  sufficiently  stated  to  work  an 
escheat  of  the  land,  for  our  statute  of  descents  would  give  it  to  the 
commonwealth,  in  default  of  '^ known  heirs  or  kindred."  And 
the  statute  of  escheats  provides  for  cases  where  persons  die  seized, 
"without  heirs  or  any  known  kindred."  So  that,  if  the  plaintiff 
in  error  be  right,  upon  just  such  an  admission  as  we  have  here, 
the  estate  might  be  escheated,  as  late  of  Thomas  Jones,  while  the 
acknowledged  next  of  kin  of  his  descendant,  Peter  Thomas,  stood 
by  powerless,  because  they  could  not,  after  the  lapse  of  a  period 
whereof  the  memory  of  man  runneth  not  to  the  contrary,  expressly 
and  distinctly  prove  the  kindred  of  the  acquirer  of  the  property 
to  be  extinct.  Such  an  absurdity,  of  itself,  sufficiently  disproves 
the  soundness  of  the  position  assumed  here  hj  the  plamtiff  in  er- 
ror. But,  I  repeat,  that  in  cases  like  this,  it  is  aJwavs  deemed 
sufficient  to  shew  by  witnesses  likely  to  know,  they  beheve  a  par- 
ticular line  or  family  to  be  exhausted,  in  order  to  shift  the  onus. 

It  was  insisted  on  the  argument  that  the  plaintiff  below  should 
have  instituted  an  inquiry  in  England,  Scotland,  Ireland  or  Wales, 
in  one  of  which  countries  it  is  probable  the  fainily  of  Jones  had 
its  origin,  and  where,  in  all  likelihood,  relatives  may  yet  be  found. 
The  record  does  not  disclose  whence  the  family  originally  came; 
and  if  it  did,  tiie  possibility  of  discovering  relatives  in  Europe  af- 
t^  the  lapse  of  probably  two  centuries'  sojourn  in  this  countir,  is 
too  remote  to  impose  such  a  duty  on  the  plaintiffs.  If  such  an 
inquiry  is  to  be  made,  it  would  rather  seem  to  be  incumbent  on  the 
defendants,  (who  shew  no  title,)  under  the  prima  facie  case,  es- 
tablished by  their  opponents. 

We  are  satisfied  enough  is  admitted  to  justify  the  judgment 
pronounced  by  the  Court  of  Common  Pleas;  where,  indeed,  this 
point  of  evidence  does  not  seem  to  have  been  made. 

Judgment  affirmed. 
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Button  versm  Tilden, 

'  In  an  action  to  recover  a  sum  of  money  paid  for  a  promissory  note,  on  which 
the  indorsement  was  forged,  brought  by  the  purchaser  of  the  same,  against  one, 
whose  name  was  indorsed  upon  the  note,  and  where  the  suit  was  brought  upon  a 
receipt,  given  by  the  defendant,  acknowledging  the  receipt  of  the  money,  to  re- 
cover which  the  action  was  brought;  the  maker  of  the  note  is  a  competent  witness 
to  contradict  the  receipt,  and  to  shew  that  the  money  stated  in  the  receipt  was 
not  in  fact  received  by  the  defendant,  but  by  the  witness;  and  that  the  defendant 
had  no  interest  in  the  transaction. 

It  is  also  competent  for  defendant  to  shew  that  he  was  requested  by  plaintiff  to 
sign  said  receipt,  as  he  was  a  broker,  in  order,  in  the  view  of  the  parties,  to  make 
legal  the  loan  of  money,  at  a  higher  rate  than  the  legal  rate  of  discount;  and  not 
with  the  view  of  his  being  liable. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  action  by  Tilden,  to  recover  from  Button,  $175 
and  interest,  being  alledged  to  have  been  cash  paid  to  Dutton,  by 
Tilden,  for  a  promissory  note,  on  which  the  indorsement  was  a 
forgery. 

On  the  trial,  the  plaintiff"  gave  in  evidence  the  note  and  protest. 
The  note  is  as  follows : 

$300.  Wilmington,  March  1, 1848. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of 
Benjamin  Webb,  three  hundred  dollars,  without  defalcation,  for 
value  received. 

Payable  at  Bank  Delaware. 

Signed,        Newlin  Pyle, 
Indorsed,     Benjamin  Webb, 
H.  Tilden, 
T.  A.  Vandyke,  Jr. 

Plaintiff*  also  gave  in  evidence  a  receipt,  as  follows: 

Received,  Philadelphia,  March  2,  1848,  of  H.  Tilden,  one  hun- 
dred and  seventy-five  dollars  in  full,  for  Newlin  Pyle's  note,  in- 
dorsed Benjamin  Webb,  for  three  hundred  dollars,  dated  March  1, 
1848,  at  four  months,  which  I  have  sold  this  day  to  H.  Tilden,  for 
the  $175  received  above. 

$175.  Richard  R.  Dutton. 

Plaintiff"  proved  that  the  name  Benjamin  Webb,  indorsed  on  the 
note  was  a  forgery — ^which  fact  was  admitted. 

After  plaintiff*  had  closed,  defendant's  counsel  offered  the  depo- 
sition of  Pyle,  the  drawer  of  the  note,  he  having  been  released  by 
Dutton,  from  liability  to  him,  and  for  the  costs.     His  deposition 
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wafl  to  the  effect,  that  heing  in  want  of  money,  he  came  to  Phila- 
delphia, and  being  acquainted  with  Dutton,  called  on  him  to  see  if 
he  coold  obtain  some.  That  Dutton  stated  that  he  had  not  the 
money,  but  thought  he  could  procure  it.  He  introduced  me  to 
Tilden,  from  whom  he  obtained  the  amount  he  wished,  (175. — 
That  he  gave  to  Tilden  a  note,  purporting  to  be  drawn  by  Benja- 
min Wel^,  for  9300 ;  disremembers  the  date  and  the  time  the  note 
had  to  run.  That  he  did  not  know  that  Tilden  had  any  interest 
in  the  transaction— dont  think  he  had;  he  merely  introduced  me; 
does  not  recollect  whether  any  other  name  was  on  the  note  but 
his  and  Webb. 

The  note  being  shewn  to  the  witness  he  identified  it,  &c. 

The  deposition  was  objected  to,  on  the  ground  that  witness  was 
interested,  and  because  he  was  a  party  to  the  note;  and  because 
the  subject  matter  was  not  admissible,  as  it  tended  to  contradict 
the  written  receipt  of  the  defendant,  above  referred  to. 

The  testimony  of  Carols  was  also  offered  by  defendant,  to  prove 
that  the  defendant  was  requested  by  plaintiff  to  sign  said  receipt 
as  a  broker,  in  order  to  make  legal  the  loan  of  money  made  at 
more  than  the  legal  rate  of  interest,  which  was  also  objected  to 
on  the  same  ground. 

The  court  rejected  the  deposition  and  testimony — and  defen- 
dant's counsel  excepted. 

The  court  instructed  the  jury  to  find  for  the  plaintiff;  to  which 
defendant's  coimsel  excepted. 

The  errors  assigned,  were: 

The  rejection  of  the  deposition  of  Newlin  Pyle,  the  maker  of 
the  note,  and  the  testimony  of  Geo.  Carols. 

The  case  was  argued  by  Sirst  for  plaintiff  in  error,  who  con- 
tended that  parol  evidence  may  be  given  of  what  passed  at  the 
time  of  the  execution  of  any  paper.  He  cited  Cozens  v«.  Ste- 
venson, 5  Serg.  ^  Bawle  424-5;  Oliver  vs.  Oliver  4  ^.  41;  10 
Serg.  ^  Bawle  Miller  vs.  Henderson;  Christ  vs.  Diffenbach,  1 
Serg.  ^  Bawle j  464;  1  Watts  ^  Serg.  321,  Jones  vs.  Patterson; 
3  ^a.^Bawle  365,  Hamilton  vs.  ifcGinnis ;  16  Serg.  ^  Bawle 
345, 1  Wharton  303.  That  a  receipt  can  be  explained,  1  Stephen* s 
Ifisi  Prius  331-2. 

Perkins  for  defendant  in  error. — That  Pyle  was  the  maker  of 
a  negotiable  note,  which  had  been  negotiated;  he  was  offered  to 
prove  that  it  was  not  business  paper ;  that  it  had  not  been  nego- 
tiated; but  that  he  was  the  holder  and  owner  of  the  note  in  ques- 
tion, after  it  was  indorsed.  3  Watts  ^  Serg.  557,  Davenport  vs. 
Freeman.  In  an  action  by  the  holder  against  the  indorser  of  a 
negotiable  note,  the  maker  is  an  incompetent  witness,  both  on  the 
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^ound  of  intereBt  and  general  policy.  He  cited  also  2  Watts  268^ 
Gent  vs.  Espy;  6  fferg  ^  RawU  115,  Hepburn  vs.  Cassel;  4  Serg. 
^  Rawle  399,  Baird  vs.  Cochran;  1  do.  183,  Crowell  vs.  Arrott; 
4  Rawle  311,  Bank  Penn.  vs.  McCalmont;  8  Watts  309,  Harris- 
burg  Bank  vs.  Forster;  1  Rawle  196,  GhriflSth  vs.  Reford;  6 
Wharton  338,  Jarden  vs.  Davis;  2  do.  50,  Emerick  vs.  Harley. 

The  evidence  offered  was  not  admissible  to  contradict  the  paper 
of  March  2, 1848,  viz,  the  receipt. 

No  fraud  or  mistake  is  alledged  in  the  offer;  on  the  contrary, 
the  offer  states  that  the  receipt  was  signed  in  order  to  make  the 
transaction  legal.  There  was  no  pretence  that  Dutton  did  not 
understand  what  he  was  signing,  nor  any  allegation  that  he  was 
not  to  be  bound  by  what  he  signed;  on  the  contrary,  the  offer  as- 
sumes that  he  signed  the  paper  for  the  purpose  of  converting  what 
might  have  been  a  loan  of  money,  into  the  sale  of  a  note.  He 
cited  4  Rawle  130,  Bertsch  vs.  The  Lehigh  Coal  &  Nav.  Co. ;  10 
Serg.  ^  Rawle  339,  Heagy  vs.  Umberger;  Hain  vs.  Ralbach,  14 
Serg.\  Rawle  159;  6  Whwrton  404,  Seibert  vs.  Grew;  9  Bart 
835,  Sennett  vs.  Johnson. 

The  opinion  of  the  court  was  delivered  by 

Bell,  J. — Tilden,  the  plaintiff  below,  brought  assumpsit  agunst 
Dutton,  to  recover  the  sum  of  J175,  alledged  to  have  been  paid 
to  the  latter,  in  purchase  of  a  promissory  note,  drawn  by  one 
Pyle,  and  supposed  to  be  indorsed  by  Webb,  which  indorsement 
turned  out  to  be  a  forgery,  and  so  the  note  proved  to  be  worthless. 
To  establish  his  case,  the  plaintiff  gave  in  evidence  the  note,  prov- 
ed the  forgery,  and  then  read  Dutton's  receipt,  acknowledging  to 
have  received  from  Tilden  J175  in  full  for  the  promissory  note, 
"which  I  have  sold  this  day  to  H.  Tilden,  for  the  $175  received 
above."  In  reply,  the  defendant  offered  to  prove  by  Pyle,  the 
drawer,  and  by  one  Carols,  that  in  truth,  he  had  nothing  to  do 
with  the  transaction,  further  than  to  introduce  Pyle  to  Tilden,  be- 
tween whom,  alone,  the  negotiation  was  conducted  and  concluded; 
that  he  had  never  received  any  portion  of  the  money  mentioned  in 
the  receipt,  and  had  put  his  name  to  it,  solely  on  Tilden's  request 
to  him  to  act  as  broker,  upon  the  supposition  that  the  interference 
of  a  third  person  would  legalize  a  transaction  otherwise  usurious. 
This  offer  was  objected  to  on  the  grounds  that  Pyle,  the  mi^er  of 
the  note,  was  interested ;  that  as  a  party  to  the  note,  he  could  not 
impeach  it ;  and  that  the  testimony  proposed  to  be  drawn  from 
him  and  Carels,  tended  to  contradict  the  written  receipt  of  the 
defendant.  The  court  entertaining  these  objections,  rejected  the 
evidence. 

This  conclusion  of  the  learned  Judge,  before  whom  the  cause 
was  tried,  is  doubtless  to  be  ascribed  to  the  hurry  of  a  trial  in  a 
court,  where  there  is  great  press  of  business,  sometimes  precluding 


Digitized  by  VjOOQIC 


March  1850.]  OF  PENNSTLYANIA.  49 

[Dittton  9.  Hideo.] 

much  examination  or  reflection.  It  is  probable  that  there,  as  here, 
the  question  was  presented  as  one  involving  the^point  how  far  pa- 
rol evidence  is  admissible  to  contradict  a  written  contract;  and 
the  court  was  thus  misled  into  a  field  of  inquiry,  which,  in  truth, 
has  little  or  nothing  to  do  with  the  point  in  dispute. 

The  aUedged  interest  of  Pjle,  in  the  event  of  the  action,  was 
ndther  shown  nor  pressed  in  this  court.  The  objection  that  he 
was  a  party  to  the  note  duly  negotiated,  and  therefore  could  not 
be  received  to  impeach  it  in  the  hands  of  a  lona  fide  holder,  is 
wholly  inapplicable.  The  action  was  not  upon  the  note,  nor  was 
the  witness  called  to  impeach  it.  This  had  already  been  done  by 
the  plaintiff,  who  averred  its  invalidity,  as  a  part  of  his  case,  in 
fiact  being  the  ground  work  of  his  action,  without  which  he  could 
not  have  proceeded  a  step.  The  proposed  testimony  was  of  inde- 
pendent matter,  leaving  the  note  intact,  so  far  as  the  witness  was 
concerned.  That  he  was  therefore  not  precluded  from  testifying 
by  the  rule  of  Walton  v%.  Shelley,  is  amply  shown  by  Gilpin  V9. 
HoweD,  (5  Barr  52.) 

The  other  objection  is  equally  groundless.  The  witnesses  were 
not  offered  to  contradict  or  modify  a  written  agreement,  and  had 
they  been,  it  is  by  no  means  certain  the.  proof  would  have  been 
incompetent;  since,  if  the  defendant's  allegations  be  true,  the 
pluntiff  was  attempting  to  use  the  paper  in  fraud  of  the  under- 
standing of  the  parties  to  it,  at  the  moment  of  its  concoction ;  an 
attempt  which,  according  to  the  cases,  opens  the  door  to  parol  proof. 
Parke  vs.  Chadwick,  8  Watts  ^  Serg.  96 ;  Renshaw  vs.  Gans,  7 
Barr  117,  Bank  vs.  Pordyce,  9  Barr  275. 

But  the  offer  was  to  contradict  a  written  acknowledgment  of  re- 
ceipt of  money,  not  to  question  the  sale  of  the  note  to  plaintiff,  or 
to  invalidate  a  contract.  Now  it  is  well  observed  by  mi.  Grben- 
LSAP,  that  receipts  may  be  mere  acknowledgments  of  payment  on 
delivery,  or  they  may  also  contain  a  contract  to  do  something  in 
relation  to  the  thing  delivered.  In  the  former  case,  and  so  far  as 
the  receipt  goes  only  to  acknowledge  payment  or  delivery,  it  is 
merely  prima  fcune  evidence  of  the  fact,  and  not  conclusive ;  and 
therefore  the  fact  it  recites  may  be  contradicted  by  oral  testimony. 
1  OreenL  Ev.  %  805.  The  authorities  collected  by  him  show  tms 
position  to  be  undoubted;  and  to  these  may  be  added  our  own 
cases  of  Hamilton  vs.  McGuire,  3  Serg.  ^  Mawle  855;  Jones  vs. 
Patterson,  1  Watts  ^  Serg.  821 ;  and  Bolton  vs.  Johns,  5  Barr 
151.  As  the  proposed  evidence  was  competent,  so  also  it  was 
relevant,  for  the  action  being  for  money  had  and  received,  proof 
^t  nothing  of  value  in  fact  passed  between  the  parties,  must 
have  defeat^  it.     It  was,  consequently,  improperly  excluded. 

Judgment  reversed  and  venire  de  novo  awarded. 
I. — ^D* 
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Esling  versus  Zantzinger. 

An  order  by  a  landlord  on  his  tenant,  in  favor  of  a  creditor  of  the  landlord,  to 
pay  to  the  creditor  the  rent  as  it  becomes  due,  which  order  is  subsequently  accept- 
ed by  the  tenant,  creates  a  liability  by  the  tenant  in  favor  of  the  creditor,  whidi 
can  be  enforced  by  action,  in  the  name  of  the  creditor.  The  liability  of  the  tenant 
to  the  action  in  the  name  of  the  creditor,  is  grounded  not  merely  on  the  extin- 
guishment of  the  liability  of  the  tenant  to  the  landlord,  but  mainly  on  the  express 
promise,  for  which  there  was,  in  this  case,  sufficient  consideration. 

Error  to  the  District  Court,  Philadelphia. 

This  was  an  action  on  the  case,  brought  in  the  District  Court, 
under  the  following  circumstances :  Charles  McCarraher  owned  a 
house  in  Philadelphia,  and  by  lease  under  seal  dated  29th  January, 
1839,  demised  part  of  it  to  defendant ;  term  to  commence  1st  of 
February,  1839,  for  five  years,  for  the  first  year  at  $700,  and  fol- 
lowing ones  at  f  800 ;  rent  to  be  paid  monthly  on  the  first  of  each 
month. 

At  and  before  Jime  11,  1840,  McCarraher  was  indebted  to  the 
plaintifi"  and  others  in  several  bonds,  secured  by  mortgages  on  said 
property — one  for  $5000,  one  for  ?12,000 — ^upon  which  there  was 
due  from  $600  to  $800  interest.  The  plaintiflF,  who  acted  for 
herself  and  family,  in  June,  1840,  demanded  the  interest  due  from 
McCarraher,  and  threatened  to  foreclose  unless  it  was  paid.  Mc- 
Carraher, to  avoid  suit,  offered  to  give  Miss  Esling  orders  on  the 
tenants  of  the  house,  (of  which  there  were  several)  accepted  by 
the  several  tenants,  for  the  rent  as  it  should  fall  due.  Th^  plain- 
tiff agreed  to  this.  On  June  11, 1840,  McCarraher  gave  such  or- 
ders on  all  the  tenants,  including  the  defendant,  in  these  words : 

"Philadblphia,  June  11, 1840. 
Mr.  George  Zantzinger — 

Will  please  pay  to  Ann  C.  Esling  the  amount  of  rent  which  may 
fall  due  hereafter,  for  such  part  of  premises  No.  10  South  Fifth 
street  as  is  occupied  by  him,  and  oblige 

CHARLES  c.  McCarraher. 

Accepted,  George  Zantzinger.'' 

The  defendant  continued  to  pay  on  the  above  order  for  some 
time,  but  at  length  required  of  the  plaintiff*'s  agent  that  he  should 
bring  from  McCarraher  each  month  an  order  for  the  month,  in 
place  of  the  general  one,  giving  as  a  reason  that  he  wished  to  keep 
each  special  order  as  a  voucher.  As  it  was  difficult  to  see  McCar- 
raher, defendant  offered  to  pay  the  rent  then  due,  if  the  agent 
would  leave  the  general  order  until  he  could  get  a  special  one  for 
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that  month  from  McCarraher,  when  defendant  promised  to  return 
the  general  one.  The  agent  procured  the  special  order,  presented 
it  to  defendant,  and  demanded  the  general  one.  Defendant  said 
he  had  mislaid  it,  and  though  the  agent  often  called  for  it,  it  was 
never  returned.  After  this  defendant  refused  to  pay  further  rent 
to  plaintiff,  and  she  sued  to  recover  it  in  this  action. 

The  plaintiff  gave  in  evidence  the  lease  to  defendant,  and  cer- 
tain bonds  and  mortgages  on  the  premises  leased,  executed  by  Mc- 
Carraher to  plaintiff  and  others  of  her  family,  as  alledged  in  the 
narr. 

Plaintiff's  counsel  called  on  defendant  to  produce  the  general 
order  of  June  11,  1840.  Defendant  said  it  was  lost  or  mislaid, 
and  could  not  be  produced. 

It  was  alledged  on  the  part  of  defendant  in  error,  that  payments 
of  rent  were  made  under  the  special  orders,  until  July,  1841,  at 
which  time  Zantsdnger  refused  to  pay;  that  the  reason  of  his  re- 
fusal was,  that  McCarraher  had  become  indebted  to  him,  in  about 
the  sum  of  (1200,  which  he  intended  to  use  as  an  offset  against 
the  rent,  until  other  persons  became  the  owners  of  the  premises. 
That  no  suit  wa8  brought  by  Esling  against  him  for  several  years, 
and  not  until  the  property  occupied  by  him  had  been  sold  at  sheriff's 
sale.  That  it  was  sold  on  an  execution  from  the  District  Court. 
Sheriff's  deed  to  the  Eslings  dated  June  17, 1843,  viz :  about  seven 
months  before  the  expiration  of  the  lease.  That  McCarraher 
never  released  Zantzinger  from  his  liability  to  him,  upon  the  lease, 
which  continued  to  exist,  as  appears  by  the  orders  drawn  every 
month  by  McCarraher,  nor  did  the  plaintiffs  in  error  ever  release 
McCarraher  from  the  payment  of  interest  to  them  upon  his  bonds 
and  mortgages,  and  agree  to  substitute  the  rent  for  the  said  in- 
terest. 

The  plaintiff  in  error  claims  payment  of  the  rent  from  Zant- 
xinger,  from  the  time  when  he  ceased  to  pay  the  orders,  up  to  the 
time  of  the  acknowledgment  of  the  sheriff's  deed. 

The  court  below  non  suited  the  plaintiff  on  the  ground  that  there 
was  no  consideration  to  sustain  the  defendant's  promise  to  the 
plaintiff. 

Error  assigned: 

That  the  Court  erred  in  entering  judgment  of  non  suit. 

The  case  was  argued  by  Mcllvaine  and  Mallery  for  plaintiff 
in  error. 

Mr.  Mcllvaine. — A  question  is  whether  there  was  any  consid- 
eration for  the  promise  by  defendant.  Defendant's  claim  against 
McCarraher,  was  a  bond  secured  by  a  second  mortgage  on  the 
premises  which  defendant  purchased,  and  he  claimed  to  set  off  the 
bond  against  the  rent. 
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Any  order,  which  makes  an  appropriation  of  a  fond  or  claim, 
is  an  equitable  assignment  of  it,  if  made  for  consideration.  The 
order,  of  itself,  created  no  privity  between  plaintiff  and  defendant, 
but  as  soon  as  defendant  accepted  it,  a  privity  existed,  and  the 
holder  of  the  claim  could  sue.  Tatlock  vs.  Harris,  3  Term,  Rep. 
180;  5  Peters  680;  Tieman  vs.  Jackson;  8  Watts^  Serff.9; 
Nesmith  vs.  Drum;  6  Watts  182;  Stevens  vs.  Hill,  5  JEsp.  247; 
4  Cowen  13;  Story's  JEq.  §  1040-6.  The  undertaking  of  one 
man  to  pay  the  debts  of  another,  does  not  require  a  consideration 
moving  between  them — a  pre-existing  debt  is  a  sufficient  consider- 
ation. 6  Paige,  641 ;  8  Qreenleajj  346 ;  1  Vesey,  Jr.,  280. — 
That  McCarraher,  after  giving  the  order  for  rent,  and  acceptance 
by  Zantzinger,  could  not  distrain.     1 JKH,  683,  Morton  vs.  Hill. 

JET.  Zantzinger  for  defendant  in  error. — ^When  defendant  declin- 
ed paying,  he  informed  her  agent  of  the  ground  of  his  refusal. — 
Plaintiff  might  have  sold  the  property  under  the  mortgage,  but 
did  not  for  years,  and  suffered  the  rent  to  accrue. 

There  was  no  communication  between  Esling  and  defendant. 

That  the  order  in  question  was  not  negotiable,  and  that  the  word 
"accepted,"  written  on  it  by  defendant,  creates  no  liability.  10  Barr 
28,  Gillespie  vs.  Mather ;  rent  not  due,  is  not  a  debt.  8  Watts  ^ 
Serg.  183,  Rosier  vs.  Kuhn;  10  Barr  123,  Prentiss  vs.  Kingsley. 
There  was  no  consideration  for  the  acceptance  or  promise. 

1.  That  as  the  order  was  not  commercial  paper,  there  must  have 
been  something  due  and  payable  from  defendant  to  McCarraher, 
at  the  time  of  acceptance. 

2.  There  was  no  extinguishment  of  the  original  liabilities  of  the 
parties  to  the  arrangement.  6  Watts  182,  Rlymire  vs.  Roistle;  8 
Barr  330,  Ramsdale  vs.  Horton ;  4  Barnwell  ^  Cresswell,  163, 
Wharton  vs.  Walker;  b  B.  ^  Aid.  228;  SB.^0.  691;  4  Bing. 
812-13;  2B.^C.  842;  8  do.  896-9;  Bing.  812-18. 

MaUery  in  reply. — The  lease  to  Zantzinger  was  after  the  date 
of  the  mortgage.  McCarraher  was  told  that  unless  he  paid,  the 
mortgage  would  be  foreclosed.  He  agreed  to  give  orders  on  the 
tenants,  and  did  give  them,  defendant  being  included;  plaintiff 
had  the  power  to  close  the  mortgage  and  dispossess  defendant. — 
There  was  thus  sufficient  consideration,  and  Esling,  McCarraher, 
and  Zantzinger  were  parties  to  it;  defendant  derived  a  benefit, 
from  being  allowed  to  occupy  the  house.  In  some  of  the  cases 
cited  all  the  three  parties  did  not  agree,  but  here  all  did  agree. 
That  after  McCarraher  gave  the  order  on  defendant,  he  lost  his 
right  of  action  against  defendant,  and  could  not  distrain ;  neither 
could  Esling  distrain;  so  that  defendant's  property  was  relieved 
from  that  liability. 

As  to  the  right  of  action,  if  defendant  had  not  accepted  the 


Digitized  by  VjOOQIC 


March  1850.]  OF  PENNSYLVANIA.  53 

[EaUng  V.  Zuitilnger.] 

order,  then  the  suit  on  the  order  would  have  had  to  have  been 
faroo^t  in  the  name  of  McCarraher,  for  the  use  of  Esling;  but 
as  defendant  accepted,  this  was  a  promise  by  him,  on  winch  he 
was  liable  to  bxl  action  by  her. 

The  opinion  of  the  court  was  delirered  by 

RoGSKS,  J. — The  acceptance  of  the  order  amounted  to  an 
express  promise  to  pay  Ann  Esling  the  rent  which  fell  due  for  that 
part  of  the  demised  premises  occupied  by  Zantadnffer  under  the 
lease  from  McCarraher.  It  is  of  equal  efficacy  as  if  he  had  given 
her  a  written  eneagement  in  express  terms  to  pay  her  the  amount 
of  the  rent,  as  it  became  due.  There  is,  therefore,  no  difficulty 
in  the  way  fA  the  plaintiff  on  the  ground  of  want  of  privity  of 
contract,  which  is  the  distinguislung  feature  in  the  cases  relied  on 
by  the  defendant  in  error.  The  case  is  presented  of  a  contract 
between  McCarraher,  Ann  Esling  and  2iantzinger,  in  which  Mc^ 
Carraher  agrees  to  give  an  order  on  his  tenant,  in  favor  of  his 
ereditor,  which  she  agrees  to  accept,  and  which  the  tenant  ex-> 
pretsly  promises  to  pay  to  the  holder  of  the  order.  From  this 
statemeot  of  die  case>  it  results  that  as  the  action  b  founded  on 
an  ez{Hneee  contract,  tiie  only  question  is,  whether  there  is  a  con- 
sideration  for  the  promise.  For  I  agree  that  where  there  is  no 
promise,  the  action  cannot  be  susti»n^  in  the  name  of  the  holder^ 
on  the  ground  that  there  is  no  privity  of  contract;  McCarraher 
and  Ami  Esling  cannot  c<M^titute  the  latter  the  creditor  of  Zant* 
ringer,  without  his  consent;  but  when  he  agrees  to  it,  as  here, 
there  is  nothing  to  prevent  a  suit  being  sustained,  in  her  name. 

Is  there^  then,  a  oonmderation  for  tM  |»romise  to  pay  7  A  con* 
ftderation,  aa  is  said  in  Hind  v%.  HoldsMp,  2  WmttB  104,  is  suffi- 
cient, if  it  arise  from  any  act  of  the  plaintiff,  from  which  the  de- 
fendant)  or  a  stranger,  derives  any  benefit,  however  small,  if  such 
act  is  performed  by  the  pliuntiff,  with  the  assent,  express  or  im- 
plied, of  die  def^dant)  or  by  reason  of  any  damage  or  any  sus- 
penaon  or  forfoearMice  of  the  plaintiff's  right,  at  law  or  in  equity, 
or  any  possibility  of  loss,  oecasioned  to  the  plaintiff,  by  the  pro- 
mise of  anothei^  abhoi^h  no  aotual  benefit  accrues  to  the  party 
undertiJcmg.  This  d^nition  is  Inroad  enough  to  cover  this  case, 
in  several  particulars.  The  agreement,  whi^  is  one  transaction, 
w«s  intended  for  the  benefit  and  mutual  accommodation  of  lA  the 
parties.  It  was  for  the  benefit  of  the  defendant,  because  after  the 
eonferad  it  woidd  be  a  fraud  on  the  agreement  to  permit  the  land- 
lord to  distr«n  for  the  rent.  It  also  quieted  his  possession  by 
securing  to  him  the  enjoyment  of  the  lease  during  the  term,  wUch 
would  be  destroyed  by  a  sde  on  the  mortgage,  which  was  para- 
mount to  ^e  lease.  That  Zairtringer,  at  any  rate,  considered  the 
arrangement  advantageous,  is  aj^rent  from  what  he  siuid  when  he 
accepted  the  orders  Uuit  he  was  happy  to  find  tiiiat  Mr.  Esling, 
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"who  was  the  agent  of  the  plaintiff,  had  the  receiving  of  the  rent; 
that  he  would  not  be  annoyed  by  McCarraher  calling  on  him,  in 
future,  and  receiving  small  payments  on  account.  But  the  defen- 
dant is  not  the  only  person  benefitted,  but  McCarraher,  also.  It 
appears  that  the  latter,  being  in  arrear  for  the  interest,  on  the 
mortgage,  was  told  he  must  pay  the  interest,  or  the  mortgage 
would  be  foreclosed.  McCarraher  complained  of  his  poverty,  and 
to  prevent  the  foreclosure,  (for  this  is  the  plain  import  of  Eslmg's 
testimony),  he  offered  to  give  accepted  orders  on  the  tenants  of 
his  property.  Accordingly  this  order  was  given  on  Zantzinger, 
among  others,  which  being  accepted,  in  due  and  proper  form,  was 
received  by  the  plaintiff,  and  proceedings  stayed.  It  was  the  for- 
bearance on  the  part  of  the  plaintifi^  which,  of  itself,  constituted 
a  sufficient  consideration,  not  only  as  against  McCarraher,  but  the 
defendant,  who  makes  hunself  a  party  to  it,  by  accepting  the  or- 
der. Without  this  engagement  of  Zantzinger  and  the  other  tenants, 
we  have  reason  to  beUeve,  plaintiff  would  have  proceeded  to  fore- 
close the  mortgage.  It  is  immaterial,  as  must  be  observed,  whether 
the  benefit  accrues  to  a  defendant  or  a  stranger.  Thus  if  A  pro- 
mise to  pay  B  £100  in  consideration  that  B  will  transfer  to  C  a 
horse,  the  consideration  is  good.  B  can  support  a  suit  against  A 
on  his  express  promise.  It  is  therefore  idle  to  say  that  there  is  no 
consideration  for  Zantzinger's  promise  to  pay  the  rent  to  Ann 
Esling,  or  that  she  cannot,  in  the  absence  of  authority  to  the  con- 
trary, support  suit,  in  her  own  name,  against  him. 

How  then  does  the  case  stand  on  authority?  This  is  the  next 
enquiry.  In  Tatlock  vs.  Harris,  8  Tern.  Rep,  180,  Buller,  J. 
says:  Suppose  A  owes  B  £100,  and  the  three  meet  together,  and 
it  is  agreed  between  them  that  A  shall  pay  C  the  XIOO.  B's  debt 
is  extinguished,  and  C  may  recover  that  sum  against  A.  Now  the 
principle  that  governs  the  one  case  is  not  the  extinguishment  of  the 
debt,  as  has  been  erroneously  supposed,  but  the  promise,  and  this 
is  because  Sheppard,  who  admits  the  principle  of  the  case  as 
stated  by  Buller,  says  that  it  goes  on  the  ground  of  there  being 
an  express  promise.  That  the  parties  met  together,  was  no  way 
important,  except  that  it  shews  that  the  promise  was  made  to  C. 

The  case  of  Bamsdale  V9.  Horton,  8  Barr  880,  although  not  direct, 
may  be  cited  as  an  authority  to  the  same  purpose.  A  being  debtor 
of  1b,  at  his  request  promised  to  pay  the  amount  of  his  indebted- 
ness to  C,  who  was  a  creditor. 

It  was  held  that  C  cannot  sue  A,  unless  he  has  accepted  him  in 
lieu  of  B.  By  this,  I  understand  the  action  will  not  lie,  unless 
there  was  a  promise  to  pay  him,  which  would  have  been,  as  in  Tat- 
lock V9.  Harris,  an  extinguishment  of  th^  debt.  So  the  case  of 
Morton  vs.  Taylor,  1  HiU,  588,  is  an  authority  to  the  same  point. 
In  most  of  the  cases,  the  Judges  speak  of  the  extinguishment  of 
the  debt,  it  is  true,  but  that  is  not  the  only  consideration  for  an 
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express  promise,  as  has  been  already  shewn.  The  defendant  in 
«Tor  relied  on  Bljmire  V9.  Boistle,  6  W.  182 ;  Wharton  vs.  Walker, 
4B.^0.  163;  U.  C.  L.  10, 191;  Spratt  v«.  Hobhonse,  4  Bin^. 
173;  13  JS.  0.  L.  395,  and  other  cases.  But  all  the  cases  cited, 
when  carefnUj  examined,  are  distinguishable  from  this,  in  these 
essential  particulars,  that  in  none  of  them  is  there  an  agreement 
among  all  the  parties,  coupled  with  an  express  promise  to  pay  by 
the  debtor,  to  the  person  in  whose  favor  the  order  is  drawn.  In 
this  consists  the  distinction.  In  all  of  them,  the  privity  of  con- 
tract, which  is  indispensable  to  the  maintainance  of  the  suit  in  the 
name  of  the  orLnnid  creditor,  is  wanting.  Mr.  Justice  Sergeant, 
in  Blymire  V9.  Boistle,  gives  the  true  reason  for  these  decisions. 
When  a  debt,  as  he  correctly  says,  already  exists  from  one  person 
to  another,  a  promise  by  a  third  person  to  pay  such  debt,  being  for 
the  benefit  of  the  original  debtor,  relieves  nim  from  the  payment 
of  it,  he  ought  to  have  a  right  of  action  against  the  promissor  for 
his  own  indemnity;  and  if  the  promissor  were  also  liable  to  the 
original  creditor,  he  would  be  subject  to  two  different  actions  for 
the  same  debt,  which  would  be  inconvenient,  and  might  lead  to  in- 
justice. And  this  is  true,  and  hence  it  is,  the  court  will  not  put 
him  in  this  condition,  without  his  express  consent.  They  will  not 
imply  a  promise,  but  the  promise  must  be  expressly  made.  The 
jHinciple  is  that  the  person  to  whom  the  promise  is  made,  is  the 
person  to  bring  the  action,  and  with  this,  all  the  cases,  when  strictly 
examined,  are  in  harmony.  In  most,  if  not'all  the  cases  cited,  the 
judges  following  Tatlock  v%.  Harris,  speak  of  the  extinguishment 
of  2ie  debt,  wimout  adverting  to  the  principle  of  the  case  put  by 
BuLLBR,  which  unquestionably  was  the  express  promise.  That 
the  extinguishment  of  the  debt  would  be  a  consideration,  will  not 
be  doubted  by  any  person,  but  surely  it  was  not  intended  to  hold 
that  nothing  short  of  the  extinguishment  would  be  a  consideration. 
This  would  be  absurd  and  contrary  to  all  the  authorities,  certainly 
so,  to  the  principles  held  in  Hind  vs,  Holdship,  before  cited.  If 
A  owes  B  £100,  and  G,  to  accommodate  B,  advances  to  him  the 
jEIOO,  and  takes  an  order  on  A,  who  accepts  it  and  promises  to  pay 
G,  surely  G  may  bring  an  action  in  his  own  name  against  A,  and 
recover  the  amount  from  him.  In  such  a  case,  there  is  a  privity 
of  contract  between  A  and  G,  arising  out  of  the  express  contract, 
and  the  consideration  passing  between  B  and  G  is  si^cient  to  sup- 
port the  promise.  If,  however,  in  the  case  supposed,  A  had  not 
promised  to  pay  G,  the  action  must  be  brought  in  the  name  of  B ; 
and  this  illustrates  the  principle  and  reconciles  all  the  cases.  Whar- 
ton V9.  Walker  is  most  relied  on,  and  is  said  to  be  scarcely  distin- 
.guishable  from  the  present  case.  It  certainly  does  resemble  it  in 
several  aspects,  but  it  differs  from  it  in  the  essential  particular, 
that  there  is  no  promise  to  pay  to  the  recipient  of  tne  order ; 
the  promise  is  to  the  landlord  who  gave  the  order,  a  distinction 
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adverted  to  by  Mr.  Justice  Ssrgeaitt,  in  Blymire  vt.  Boisde. — 
It  is  evident  in  Blymire  vs.  Boistle,  that  had  Boistle  partidpa* 
ted  in  the  contract,  the  decision  would  have  been  otherwise. — 
I  must  confess,  however,  I  am  not  satsfied  with  the  decision  in 
Wharton  ve.  Walker.  In  mj  judgment,  it  is  a  case  of  question* 
able  authority.  The  promise  to  the  landlord,  althon^  the  re- 
client  of  the  order  was  not  present,  ought  to  have  been  treated 
as  a  promise  to  him,  under  all  the  circmnstanoes  of  the  case. 
But  be  this  as  it  may,  it  is  not  authority  adverse  to  the  plaintiff 
in  error,  and  the  same,  with  equal  prapnetj,  may  be  said  of  Coxon 
v$.  Chadley,  S  B.^  C.  591.  It  is  put,  as  I  understand,  on  the 
ground  of  the  absence  of  an  express  contract.  Widiout  noticing 
with  partieuburity,  all  the  cases  cited,  all  of  whkh  dep^id  on  the 
distinction  I  have  already  adverted  to,  I  have  come  to  the  con^ 
elusion,  diat  th^re  was  ^rror  in  the  ruling  of  the  District  Court, 
and  that  the  judgment  must  be  reversed. 

Judgment  reversed  and  venire  de  Ttavo  awarded. 


13  56 

30  SC   654| 


Frankenfield  versus  FrejimaiL 

W^ere  one  contracts  fof  a  maeUne,  wfaicli  wkea  d«liT«r«d,  tofss  out  to  b«  defeo- 
thre,  and  it  is  taken  away  by  tlie  maktf  to  ba  pnt  in  order,  and  it  is  retamed:  If 
still  def^tiye,  it  is  the  duty  of  defendant  to  return  the  machine  to  the  maker,  or 
at  least  to  notify  him  of  the  defect;  and  if  he  does  not  do  so,  plaintiff  can  recoyer 
as  madi  as  the  maohxne  is  worth. 

Error  to  the  Common  Fleas  of  Lekiffh  eowvfy. 

This  was  an  appeal  from  the  judgment  ot  a  j^sdce  of  the  peace, 
in  an  action  instituted  by  Freyman,  against  Frankenfield,  to  re^ 
cover  the  price  of  a  com  cutting  macmne,  sold  and  delivered  by 
the  plaintiiT,  to  the  defendant,  or  so  mseh  as  it  was  reasonably 
worth.  Freyman  took  the  machine  to  the  house  of  Frankenfield; 
the  tatter  objected  that  it  was  crooked,  and  was  defective;  Frey- 
man took  away  tiM  machine  to  fJter  it:  when  the  macUne  was 
pat  in  good  order,  he  was  to  be  paid  one  half  in  cash,  and  to  re- 
ceive a  note  for  the  other  half.  It  was  dark  when  he  brought 
back  ihe  madnne.  It  was  alled^ed,  on  Ae  part  of  the  defendant, 
iStat  the  machme  was  Bt3l  defective  when  it  was  returned.  Plain- 
tiff did  not  see  defendiuat,  though  he  was  at  heme;  and  did  not 
ask  for  hka.  There  was  no  evidence  that  plaintiff  demanded  pay- 
ment before  mit. 

His  honor  Judge  JoKSS  charged  1^  jnry  as  fellows: 

This  action  eemes  here  on  an  appeal  from  a  justiee  of  the  peace. 
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mud  was  brought  to  recover  the  price  of  a  com  cutting  machine, 
sold  aad  defir wed  by  the  plaintiff  to  the  defendant,  or  so  much  as 
it  was  reasonably  irortL 

The  plaintiff  sold  the  machine  to  the  defendant.  There  was 
some  defect  in  it  at  the  time  of  the  sale,  which  the  plaintiff  under- 
took to  remedy  before  he  was  to  receire  his  pay  for  it.  He  toc^ 
the  machine  away;  and  if  yon  believe  this  is  the  same  machine 
Cronse  speaks  of^  had  it  repaired,  and  returned  it  to  the  defendant. 
How  it  worked  afterwards  does  not  appear;  there  is  no  evidence 
that  the  drfendant  ever  used  it  for  the  purposes  of  its  construction 
snbseqnoit  to  its  return. 

If  upon  its  return  it  did  not  work  well;  if  it  was  not  such  a 
machine  as  the  plaintiff  had  undertaken  to  make  it,  it  was  the  de- 
fieiidant's  duty  to  have  notified  the  plaintiff  of  the  fact,  or  to  have 
sent  it  bade  to  him.  The  defendant  did  neither  of  these  things. 
He  cannot  retain  the  machine  and  refuse  to  pay  for  it.  And  be- 
ing now  sued  for  the  price,  he  can  onlv  set  up  uie  defectiveness  of 
the  machine  as  a  partial  defence,  x  ou  will  allow  the  defendant 
so  mudi  as  the  macnine  is  worth  less  than  it  wonld  be  worth  \£  it 
were  perfect  in  all  its  parts;  and,  making  that  deduction,  you  will 
find  in  favor  of  the  plaintiff  such  sum  as,  from  the  evidence,  you 
take  the  machine  to  be  worth. 

To  this  charge  defendant's  counsel  except,  and  at  their  request 
the  same  is  reduced  to  writing  and  filed. 

J.  Prinolb  Jones,  [l.  s.] 

Errors  assigned: 

1.  The  court  erred  in  stating  to  the  jury  that  Frankenfield  was 
bound  to  notify  Freyman  that  the  machine  did  not  work  well. 

2.  In  instructing  the  jury  tiiat  Freyman  had  a  right  to  recover 
under  the  evidence  for  any  part  of  the  price  of  the  machine. 

8.  In  treating  the  case  as  though  were  was  any  change  of 
property. 

4.  For  not  charging  the  jury  that  the  plaintiff,  Freyman,  could 
not  recover  without  shewing  a  demand  for  the  note,  and  a  refusal 
by  Frankenfield. 

The  case  was  argued  by  Brown  for  plaintiff  in  error,  and  by 
Porter  for  defendant  in  error. 

The  opinion  of  the  comt  was  delivered  April  2,  by 

CouLTBB,  J. — The  case  converges  to  this  point.    The  machine 

iras  directive,  and  upon  trial  was  found  not  to  answer  the  purpose 

for  which  it  was  macle.    Freyman,  the  maker  said  he  womd  take 

it  home  and  mend  it.    He  did  so,  and  sent  it  back.    It  was  never 

retmmed  to  him,  and  he  was  never  notified  that  it  did  not  work  well. 

Xhe  court  said  that  Frankenfield  ought  to  have  returned  the 

TOL.  I. — B. 
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.  machine,  or  at  least  notified  Freyman  that  it  did  not  ^ork  ^eH, 
and  as  he  did  neither,  he  ought  to  pay  for  the  maohine,  deducting 
what  was  reasonable  for  the  deficiency. 

We  think  the  court  were  right.  Frankenfield  has  no  lawful  title 
•to  keep  the  machine,  and  the  price*  The  last  contract  was  that 
Freyman  would  take  home  the  machine  and  amend  the  defect. 
This  agreement  waived  an  exact  performance  of  the  first.  He 
did  so,  and  as  he  thought  in  good  &ith,  and  took  it  back.  Gt)od 
faith  and  honesty  required  that  Frankenfield  should  have  informed 
the  maker  that  it  was  still  defective.  As  he  did  not  do  so,  the 
other  had  a  right  to  presume  that  he  accepted  it,  and  was  satisfied; 
He  brings  his  suit  U)r  the  price,  and  then  for  die  first  time  he  is 
informed  that  the  machine  does  not  work  welL  As  Frankenfield 
retained  it,  he  made  it  his  own,  not  objecting  or  giving  notice  to 
.the  other  party  of  the  defect.  He  ought  to  pay  wnat  it  is  worth, 
with  the  defect,  if  any;  and  the  jury  pronounced  on  that  part  of 
the  case.    We  see  no  error. 

Judgment  affirmed* 


Iwim  Grier  versus  Bilger. 

A  submission  to  arbitration  in  PennsjlTania,  is  a  departure  from  the  pleadings; 
and  iliis  court  wiU  not  reyerse,  on  the  ground  of  a  variftnce  between  the  awwrd 
and  the  pleadings. 

Error  to  the  District  Court,  Philadelphia. 

This  was  an  action  on  the  case  brought  by  Jacob  Bilger,  the 
plaintiff'  below,  against  James  Qrier,  defendant  below,  on  a  promis- 
sory note  made  by  Grier,  dated  25th  Januair,  1842,  for  9209, 
ana  payable  in  four  months  to  the  order  of  tf ohn  McMillan,  and 
by  him  endorsed.  A  copy  of  the  note  was  filed  by  plaintiff*,  and 
an  affidavit  of  defence  sworn  to  by  McMillan  was  filed  by  Grier. 

The  declaration  contains  five  counts— one  on  the  note,  and  four 
'  common  counts,  viz :  one  for  work  and  labor,  one  for  ffoods  sold,  &c., 
one  for  money  paid,  &c.  and  one  for  money  had  and  received. 

Defendant  pleads  snecially  to  the  first  count  and  rKm  a%mmp9it 
as  to  the  second,  third  and  last. 

To  tiiese  pleas  plaintiff*  files  separate  replications  There  is  no 
rejoinder  to  the  firat  replication.     See  copy  of  pleadings. 

The  defence  set  up  in  the  affidavit  of  defence  and  special  jdea 
was  that  the  note  was  an  accommodation  note  given  to  McMQlan 
by  Grier;  that  he,  McMillan,  was  indebted  to  one  George  Metzer, 
-to  whom  he  gave  the  note  in  part  payment;  that  McMulan  after- 
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irards  paid  Metzer  the  full  amount  of  the  note,  and  that  this  pay- 
ment was  in  fbU  satisfaction  and  payment  of  the  same;  and  that 
Belger,  the  pfauntiff,  knew  thereof^  acquiesced  th^ein,  and  fully 
consented  tiiereto. 

The  case  was  submitted  to  arbitration  after  the  pleadings  above 
referred  to.  The  arbitrators  award  in  favor  of  plaintiffs.  Ex- 
ception was  taken  to  the  award — see  1st  Specification  of  erroTB. 
The  exception  was  overruled.  Plaintiff  filed  a  bill  of  costs  for 
attendance  of  witnesses,  &;c.  of  $78,  which  was  not  sworn  to  nor 
taxed.  This  was  exclusive  of  costs  of  references,  $23.  Dec.  28, 
18i8y  fieri  facias  issued  for  $409  besides  interest.  Dec.  29,^1848, 
wnt  of  error. 

Various  errors  were  assigned  as  to  the  pleadings,  amongst  which 
it  was  alledged : 

That  the  reference  was  of  the  matters  in  controversy  in  the 
case,  and  not  of  all  matters  in  controversy  between  the  parties. 
The  submission  was  therefore  premature  and  irregular,  because 
the  pleadings  had  not  ascertained  the  matters  in  controversy,  in 
the  case. 

The  rule  of  reference  was  entered  before  issue  was  taken  on 
plaintiff's  replication  to  defendant's  special  plea,  said  replication 
being  bad. 

The  award  is  bad :  Because  it  does  not  determine  on  which  count 
of  the  declaration  the  amount  awarded  was  due;  because  it  was  not 
final,  and  that  it  decided  more  than  is  contained  in  the  submis- 
sion, &c.  &c. 

The  case  was  argued  by  Hood  for  the  plaintiff. — ^As  to  the  6th 
error  assigned,  that  the  award  is  bad,  because  it  did  not  determine 
on  which  count  of  the  declaration  the  amount  awarded  was  due, 
he  cited  Gisboume  vs.  Hart,  6  Mees.  d*  Welsh.  60;  Kilbum  vs. 
Kilbum,  18  do.  67;  10  do.  550;  and  Stonehewer  vs.  Farran,  9 
Tur.  203. 

Hat  the  2d,  3d,  4th  and  5th  counts  were  bad,  and  not  cured 
by  verdict,  and  that  it  did  not  appear  but  that  the  award  was  on 
one  of  thOTa.  9  Sera.  ^  Bawle  294,  Kline  vs.  Wood;  10  Watts 
24:5}  2  Douglas  Q79. 

The  court  declined  to  hear  T.  Fallon^  for  defendant  in  error. 

Peb  oubiam. — Whatever  may  be  the  law  in  England,  it  has 
be^i  established  here  by  long  practice,  on  the  foundation  of  rea- 
son and  common  sense,  that  a  submission  to  arbitrators  is  a  de- 
parture from  the  pleadings.  The  matters  in  variance  in  a  cause 
may  be  sabmitted  before  there  are  any  pleadings  at  aH.  The  par- 
-laes  voluntaorily  go  before  judges  of  their  own  chooving,  wbo  never 
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see  the  pleadings,  'who  would  not  understand  them  if  they  did, 
and  who  have  not  the  advioe  of  a  court,  as  jurors  have,  to  assist 
th^m  in  moulding  the  form  of  their  award  to  the  nature  of  the 
counts  in  the  dedaration,  where  there  is  one;  and  to  overturn  it 
for  want  of  what  the  parties  had  agreed  to  oUspense  with,  would 
be  any  thing  but  just.  That  the  law  continues  to  be  in  England 
what  the  recent  decisions  of  the  English  courts  shew  it  to  be,  only 
shews  how  far  we  have  outstripped  them  in  the  progress  of  leeal 
reforms.  Of  the  errors  said  to  have  been  committea  after  judg- 
ment, we  may  not  take  cognizance,  as  the  execution  has  not  been 
brought  up. 

Judgment  affirmed. 


Gue  versm  Kline  &  Reifsnyder. 

19  SC  ^61  In  aa  appeal  from  the  judgment  of  a  justice  of  the  peace,  in  a  suit  by  B  alone, 

it  is  not  error  in  the  court  to  permit  an  amendment  in  the  style  of  the  suit  of  A 
and  B,  late  partners,  to  the  use  of  B;  thus  substituting  another  person  as  a  legal 
plaintUf^  but  not  changing  the  cause  of  action. 

The  acceptance  of  a  due  bill  on  settlement,  and  the  glTing  of  a  receipt  in  ftdl, 
for  the  due  bill,  is  only  prima  fade  OTidenoe  of  settiement,  and  not  condusiye,  and 
may  be  explained  by  parol  eyidence. 

Ereor  to  the  Common  Pleas  of  Montgomery  county. 

This  was  an  action  brought  originally  before  a  justice  of  the 
peace,  by  Moses  Reifsnyder,  in  his  name  alone,  against  Robert 
Gue,  The  case  was  referred,  and  the  referees  made  an  award,  up- 
on which  judgment  was  entered,  and  from  which  the  defendant 
appealed.  A  narr.  was  filed  for  money  had  and  received,  and  de- 
fendant pleaded  non  assumpsit  and  payment.  The  cause  beinff 
at  issue,  the  court  after  objection,  permitted  the  plaintiff  to  amend 
his  suit,  by  substituting  as  plaintiffs  Jesse  Kline  and  Moses  Reif- 
snyder, late  partners,  to  the  use  of  Moses  Reifsnyder;  and  this 
formed  the  mt  bill  of  exceptions. 

Robert  One  made  an  agreement  in  writing  with  the  Reading 
Railroad  Company,  as  follows : 

I  agree  to  lay  down  the  track,  fill  inl)etween  the  sills,  open  the 
ditches,  and  finish  in  a  neat  and  workmanlike  manner,  strictly  ac- 
tiording  to  the  direction  of  the  endneers  and  superintendent,  such 
portion  of  the  Philadelphia  and  Reading  Railroad  as  may  be  as- 
signed me,  at  80  cents  per  sill.  It  being  understood  that  any 
cutting  or  filling  which  may  be  necessary,  from  the  mdes  of  the 
road  bemg  too  m^  or  too  low,  at  any  point,  is  to  be  considered 
as  extra  work,  and  paid  for  as  such;  and  the  sills,  iron,  stone,  &c« 
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fbr  laying  the  track,  are  to  be  deliTered  at  the  most  convenient 
leoeasible  pcnnts  along  the  line  of  the  road*  It  is  finrther  under- 
stood and  agreed  that  the  engineer  or  superintendent  of  the  Phil- 
adelphia Mdd  Beading  Baihroad  Company,  or  some  one  to  be  ap- 
pointed by  him,  is  to  be  inspector  of  this  work,  to  determine  when 
It  is  progressm^  according  to  the  provision  of  the  agreement,  and 
should  any  portion  of  it  l^  executed  in  an  inferior  or  nnworlman- 
like  manner,  he  shall  be  at  liberty  to  make  such  deductions  from 
the  amount  herein  agreed  to  be  paid  for  the  same  as  he  may  con- 
sider fiur  and  reasonable. 

This  contract  to  extend  from  the  6th  to  the  8th  mile  post  below 
Pottstown,  or  two  miles. 

I  hereby  bind  myself  to  complete  fully  the  above. 

Robert  Gue. 

Afterwards  an  agreement  was  made  between  Bobert  Gue,  Jesse 
Kline,  and  Moses  Beifsnyder,  as  foUows: 

Agreement  made  the  20th  day  of  March,  A.  D.  1844,  between 
Bobert  Gue,  of  the  borough  of  Pottstown,  of  the  onepart,  and 
Jesse  EHine  and  Moses  Beusnyder,  of  the  other  part,  mtnesseth, 
That  the  said  Jesse  Kline  and  Moses*  Beifsnyder  agree  and  con- 
tract with  the  said  Bobert  Gue,  to  lay  the  sills  on  the  track  of 
the  two  miles  of  the  Bailroad,  beffinnin^  at  the  mile  post  near  the 
Shantz  Eord  road,  one  mile  of  which  said  road  the  said  Kline  and 
Beifsnyder  to  furnish  the  stone,  the  other  mile  the  stone  to  be 
furnished  by  the  said  Bobert  Crue.  All  which  said  work  to  be 
done  in  the  time  and  manner  in  every  respect  the  same  as  Bobert 
One's  ccmtract  with  the  Bailroad  Gompa]^.  The  said  Bobert  Gue 
to  pay  the  said  Jesse  Kline  and  Moses  Beifsnyder,  at  the  rate  of 
twenty  cents  per  sill  for  tiie  laying  and  finiflhing  the  said  road, 
and  for  the  stone  at  the  rate  of  40  cents  per  perch.  And  all  ex- 
tra work  done  by  the  said  E^e  and  Beifsnyder,  to  be  paid  for 
agreeable  to  the  estimate  of  the  engineer.  And  it  is  further 
aereed  that  the  said  Kline  and  Beifsnyder  is  to  purchase  a  certain 
bUdc  horse  from  the  said  Bobert  Gue,  at  the  sum  of  thirty-five 
dollars,  to  be  delivered  on  or  about  the  80th  instant.  The  said 
Kline  and  Beifisnyder  to  receive  their  money  at  the  lime  when  the 
estimates  is  made.  In  witness  whereof  the  said  parties  have  here- 
unto set  their  hands  and  seals,  the  d^  and  year  above  written. 

BoBEET  Gue,  Tl.  s.] 
Jesse  Kline,  [l.  s.j 
Moses  BEiFsmrDEB,  [l.  s.j 
Sealed  and  delivered  in  the  presence  of 
John  Thompson. 

It  was  alledged  on  the  part  of  plaintiff,  that  Gue,  with  th0 
knowledge  and  consent  of  Klme  and  Beifsnyder,  took  John  Harfr- 
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ranft  as  a  partner.  This  was  denied  on  tiie  part  of  defendant," 
but  it  was  asserted  that  Hartranft  was  and  acted  as  the  agent  of 
GhiBj  in  the  matter. 

Plaintiff's  counsel  aUedged  that  Eline  and  Beifsnyder  completed 
the  work,  receiving  payments  on  account  as  the  woric  progressed, 
from  John  Hartranft.  That  after  the  work  was  finish^  they 
went  to  Gue  to  settle,  but  could  not  do  so.  At  length  it  was 
agreed  that  they  would  settle  the  matter  with  Hartrwft;  tiiey 
did  so,  and  a  settlement  was  made,  both  parties  having  theur  ac- 
counts. There  was  found  to  be  due  to  Eline  and  Beifsnyder  9300. 
For  this  amount,  Hartranft  gave  them  a  due  bill,  as  follows: 

PoTTSTOWN,  December  21, 1844. 
Settled  with  Jesse  Kline  and  Moses  Beifsnvder,  all  accounts 
concerning  the  railroad.    Balance  due  them,  three  hundred  dol- 
lars, payable  January  1, 1845. 
J300.]  John  Hakteanft. 

Endorsed: 

'  January  1, 1845,  Beceived  on  this  due  bill  one  hundred  dollars. 

Moses  Beifsnyder. 

It  was  alledged  on  the  part  of  plaintiff,  that  an  understanding 
existed  at  tiie  time  of  the  giving  the  due  bill,  that  if  there  was 
an  error  in  the  number  of  sDls,  it  should  be  corrected.  Beifsny- 
der complained  at  the  time,  that  they  were  not  willing  to  allow 
them  for  as  much  extra  work  as  he  thought  they  ought  to  be  al- 
lowed, when  Hartaranft  said  if  they  would  be  satisfied,  he  would 
pay  them  each  five  dollars,  not  that  he  and  Oue  owed  it  to  them, 
but  make  them  a  present  of  it;  he  would  pay  it  out  of  his  own 
pocket.  Each  took  the  five  dollars,  and  they  took  the  due  bilL 
On  the  1st  January,  1845,  Hartranft  paid  JlOO  on  account  of  the 
due  bill, and  Beifsnyder  endorsed  a  receipt;  and  on  the  8th  of  the 
same  month,  he  paid  $198  80,  after  deducting  an  error  of  96  20 
on  sills;  and  for  tiiis  Moses  Beifsnyder  endorsed  a  receipt  in  full, 
and  gave  up  the  due  biU.    The  following  is  the  receipt: 

Beceived,  January  8, 1845,  from  John  Hartranft,  one  hundred 
and  ninety  three  dollars  and  eighty  cents,  which  is  considered  in 
full  for  the  within  bill,  after  deaucting  an  error  of  six  dollars  and 
twenty  cents. 

(ids  80.]  Moses  Beifsnyder. 

The  plaintiff  offered  the  contract  between  Que  and  the  Phila- 
delphia Bailroad.  Defendant  objected:  Admitted  and  defen- 
dant excepts.  Contract  between  &ue,  Kline  and  Beifsnyder,  of- 
fered in  evidence ;  admitted  and  defendant  excepts. 

Plaintiff  gave  in  evidence  assignment  of  Kline  to  Beifsnyder  of 
all  his  interest  in  the  contract,  dated  13th  July,  1845. 

He  also  offered  the  final  estimate  between  ti^  Philaddphia  and 
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Beading  Bmibroad  Compwy,  and  Bd)ert  Gue.   Defoidant  objects; 
objection  oyemilBd,  and  defendant  excepts. 
Some  parol  testioMmy  was  giy^iL 

The  eooit  was  asked  on  die  part  of  the  defendant  to  charge  on 
the  foUowing  points: 

1.  Tlie  contract  upon  which  this  suit  is  brought,  is  a  contract 
in  writing  between  Moses  Reifsnyder  and  Jesse  Kline  and  Robert 
Gne;  and  as  tiie  snit  instituted  upon  it  before  the  justice  was  by 
Moses  Beifisnyder  alone,  the  plaintiff  is  not  entitled  to  recover. 

2.  The  due  bill  given  by  John  Hariranft  to  Jesse  Kline  and 
Moses  Reifsnyder,  dated  Dec.  21, 1844,  for  $300,  and  the  receipts 
thereon,  axe  a  bar  to  a  recovery  in  this  suit;  and  the  verdict  must 
be  for  defendant. 

&.  John  Hartranft  was  a  partner  of  One's,  and  ou^ht  to  have 
been  joined  as  defendant  in  the  suit,  and  therefore  uie  plaintiff 
cannot  recover. 

Upon  these  points  the  court  charged: 

That  the  first  point  of  defendant  is  negatived  by  the  court  as 
not  law  in  the  case,  and  what  is  stated  in  me  third,  ought  to  have 
been  pleaded  in  abatement,  and  cannot  now  be  taken  advantage 
(^  To  the  second  point,  the  court  said  that  the  due  bill  and  the 
receipts  were  prima  facie  evidence  of  full  satisfaction  of  the  plain-, 
tiff's  claiim,  at  all  events.  But  mistakes  in  fact  are  sometimes  re- 
lieved against  in  equity  and  of  course  in  this  court,  though  mis- 
takes in  law  are  not.  Wh^e,  however,  the  means  of  information 
are  cp^i  to  both  parties,  and  each  is  presumed  to  exercise  his  own 
skill,  diligence  and  judgment,  in  matters  mutually  open  to  them, 
equity  does  not  relieve.  Where  facts  are  unknown  equally  to  both 
parties,  or  where  each  has  an  equal  adequate  information  or  means 
of  information,  or  where  the  facts  are  doubtful  from  their  own 
nature,  and  the  parties  have  acted  in  entire  jzood  faith,  mistakes 
«re  not  ccHrected.  Story's  Equity^  %  149, 150,  And  if  this  were 
the  case,  when  the  plaintiff  made  the  settlement  with  Hartranft, 
this  point  of  the  defendant  is  a  correct  statement  of  the  law,  in 
t}ie  case.  Whether  it  was  so  or  not,  is  a  matter  of  fact  for  the 
jury  to  determine,  from  the  evidence. 
.  Verdict  for  plaintiff  for  $92  52. 

Specification  of  errors : 
.  1.  The  court  enred  in  permitting  the  plaintiff  to  change  the 
style  of  his  aetion  from  ^'  Moses  Reifenyder  against  Robert  Gue," 
to  ^^  Jesse  EKne  and  Moses  Reifsnyder,  late  partners,  to  the  use 
of  Moses  Reifsnyder,  against  Robert  Gue." 

2.  The  court  erred  m  their  charge  to  the  jury  upon  the  first 
point  robmitted  by  the  defendant. 


Digitized  by  VjOOQIC 


64  SXTFBEME  COUBT  [PhOaddphia 

[Got  9.  Kite  and  BflUtaydtt.] 

8.  The  court  erred  in  admitting  the  evidence  mentioaed  in  the 
defendant's  Ist,  2d,  Sd  and  4th  bills  of  exception. 
4.  The  court  erred  in  not  charging  the  jury  that  the  due  bill 

S>en  by  John  Hartranft  to  Jesse  Kune  and  Moses  Reifsnyder, 
kted  Dec.  21, 1844,  for  $800,  and  the  receipts  thereon,  are  a  bar 
to  a  recovery  in  this  suit,  and  the  verdict  must  be  for  the  defen* 
dant,  as  requested  by  defendant  in  his  second  point. 

The  case  was  argued  by  Mulvany  for  plaintiff  in  error ;  and  by 
J.  B.  Sterigere  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Coulter,  J. — ^The  amendment  permitted  by  the  court  below, 
which  is  assigned  as  the  first  error,  was  right.  All  that  is  neces- 
sary in  appeals  from  justices  of  the  peace,  when  they  come  into 
court,  is,  tnat  the  same  cause  of  action  shoiQd  be  substantially  pre- 
served. It  is  the  duty  of  the  court  to  permit  such  amendment  as 
wiU  reach  the  substantial  merits  and  iustice  of  the  case,  as  it  ex- 
isted before  the  magistrate.  The  4tn  section  of  the  act  of  20th 
March,  1810,  declares  in  the  2d  proviso,  that  iq>on  any  such  ap- 
peal from  the  decision  of  two  justices  of  the  peace  to  the  court  of 
Common  Pleas,  the  cause  shall  be  decided  m  such  court  on  its 
fkcts  and  merits  only,  and  no  mistake  in  the  form  and  manner  of 
Uie  action  shall  prejudice  either  party. 

The  words  two  justices  is  evidently  a  mistake  made  in  trans- 
cribing the  act,  because  it  contains  no  provision  for  an  appeal  from 
two  justices,  and  the  section  is  especially  regulating  appeals  from 
one  justice  under  the  $100  act,  as  it  is  call^.  But  it  has  been 
eoqpressly  decided  that  this  proviso  relates  to  appeals  from  one  jus- 
tice only.  8  Wharton^  82.  The  same  cause  of  action  was  preserv- 
ed— the  amendment  only  allowed  the  names  of  the  legal  plaintifik 
to  be  added,  so  as  to  make  the  action  for  the  use  of  the  equitable 
pUuntiff.  The  same  thinf  has  been  done  before  and  sanctioned  by 
this  court.  Lvon  w.  Chalker,  2  WattSj  14;  and  Comfort  v».Leland 
8  Wharton  82. 

The  bills  of  exceptions  to  evidence  are  of  no  account.  It  is  not 
stated  what  the  grounds  of  objection  were.  I  cannot  perceive  any. 
The  matters  were  relevant  and  pertinent  to  the  issue,  and  were 
part  of  the  re$  geita^  from  disinterested  sources,  so  &r  as  it  was 
parol;  and  so  far  as  in  writing,  from  the  parties  thenselves, 
agunst  whose  mt^est  it  was  offered. 

The  answer  of  the  court  to  the  defendant's  points  was  correct. 
The  acceptance  of  the  due  bill  was,  at  most,  prima  facie  evidence 
of  settlement.  But  like  all  instruments  of  tnat  kind,  such  as  re- 
ceipts, it  was  subject  to,  and  susceptible  of  explanation,  and  thwe- 
fore  not  a  conclusive  bar  to  the  plaintiff's  suit.  If  the  jury  were 
clearly  satisfied,  from  the  evidence  that  the  parties  who  accepted 
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H  ODcler  a  mistake^  prejudimal  to  their  rights,  without  the  same 
opportunity  of  knowing  and  discovering  HImX  mistake,  which  the 
o»er  par^  had,  and  if  the  other  party  stood  on  the  vantage 
erosnd  then,  die  mistake  ought  to  w  rectified.  Justice  and  fair 
dealing  require  it,  and  the  law  allows  it 

Judgment  affirmed. 


Gillespie  versus  Smith. 

In  the  Conrt  of  Common  Pleas  of  PhOadelplila,  an  affidavit  of  defence  is  in  time, 
if  fikd  beCon  motiim  for  Judgment 

This  ease  was  an  appeal  by  Thomas  Gillespie,  the  defendant  be- 
low, from  the  judgment  of  alderman  McGlain,  in  fayor  of  the 
plamtiff  below,  Jeremiah  H.  Smith,  for  $50  42. 

Appeal  filed  May  12, 1848,  to  June  term,  1848,  May  18, 1848. 
Oeneral  affidayit  of  defence,  filed  under  tiie  rule  of  court. 

June  6, 1848:  copy  of  plaintiff's  book  of  original  entries  filed. 
It  set  forth  a  charge  a^inst  the  defendant  below  for  work  and 
labor  amounting  to  fSO  92. 

June  24, 18&:  affidayit  of  defence  filed;  endorsed,  ** filed  and 
entered  June  24, 1848,  at  9  o'clock  and  55  mmutes." 

June  24, 1848:  judgment  for  want  of  an  affidayit  of  defence. 

June  24, 1848 :  on  motion  of  Emlen,  for  defendant,  rule  to  show 
cause  idiy  judgment  should  not  be  set  aside,  eo  die^  rule  to  take 
depontions  of  witnesses,  on  twenty-four  hours'  notice  granted. 

July  1, 1848:  depositions  filed,  and  rule  discharged. 

July  18, 1848:  writ  of  error  brought  into  the  office. 

The  words  of  the  law  are  as  follows: 

^  That  so  much  of  the  seyeral  acts  of  assembly,  authorizing  the 
Bistriot  Oovt  f<Hr  the  city  and  county  of  Philadelphia,  to  enter 
judgment  for  want  of  an  amdayit  of  defence,  as  relates  to  judg- 
ments for  want  of  affldayits  of  defence,  be,  and  they  are  hereby 
extended  to  all  actions  brought,  and  appeals  filed  in  the  court  of 
common  pleas  for  the  county  of  Philaderohia,  idiereyer  the  cause 
of  action  would,  in  a  like  case,  haye  authoriEed  the  entry  of  such 
judgment  in  said  District  Court:  Pravidedy  That  the  writing  or 
allUhmt  to  be  filed  by  the  plaintiff,  to  entitle  him  to  such  judg- 
ment, shall  be  filed  within  two  weeks  after  the  return  day  of  the 
suit,  or  the  first  day  of  the  term  to  which  an  appeal  may  be  enter- 
ed, and  the  affidayit  of  defence  shall  be  made  brfare  the  third  Sat- 

I.— B* 
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urdaj  sa<3ceedmg  sueh  return  day,  or  term  day,  as  the  easemay 
require.*' 

The  words  of  the  Dislrict  Court  law,  from  which  the  law  rela* 
tive  to  the  Common  Pleas  is  partly  taken,  is,  ^^  that  it  shall  be  law- 
ful for  the  plaintiff,  cm,  or  at  any  time  after  the  third  Saturday 
succeeding  the  several  return  days  hereinbefore  designated,  on 
motion,  to  enter  a  judgment  by  default,  notwithstanding  an  ap- 
pearance by  attorney,  unless  the  defendant  shall  previotislt/  have 
filed  an  aflSdavit  of  defence." 

The  practice  of  the  District  Court,  under  the  law,  has  been  to 
allow  the  entry  of  an  affidavit  of  defence,  at  any  time  before  the 
motion  for  judgment,  whether  on  or  after  the  tlurd  Saturday. 

The  construction  has  been  liberal  in  favor  of  the  defendant,  and 
of  trial  by  jury,  although  by  strict  construction,  the  word  "pre- 
viously "would  seem  to  refer  to  the  "third  Saturday/* 

Specification  of  error: 

The  court  below  erred  in  entering  judgment  for  the  plaintiff  be- 
low, after  an  affidavit  of  defence  had  been  filed. 

Argument  for  plaintiff  in  error: 

The  only  question  presented  by  this  record,  is,  whether  under 
the  words  of  the  law,  authorizing  the  court  of  common  pleas  to 
enter  judgment  for  want  of  an  affidavit  of  defence,  the  court  be- 
low were  authorized  to  enter  such  judgment  upon  the  third  Satur- 
day after  the  first  day  of  the  term,  to  which  the  appeal  was  enter- 
ed, notwithstanding  a  sufficient  affidavit  of  defence  had  been  filed 
on  the  said  third  Saturday  before  the  court  toae  oper^ed  or  the 
judmient  taken? 

ISo  question  is  raised,  or  was  raised,  below,  as  to  the  sufficiency 
of  the  affidavit  of  defence.  The  ground  of  the  decision,  below, 
was,  that  admitting  the  affidavit  of  defence  to  be  amply  sufficient, 
it  was  filed  too  latep 

Umlerij  for  plaintiff  in  error,  cited  West  vs.  Simmons,  2  Whar- 
ton, 261 ;  4  Yeates  611-12,  West  vs.  Stevenson;  1  Bin.  76,  Van- 
lear  vs.  Vanlear. 

-  P.  P.  Morris,  for  defendant  in  error. — The  word  'previously"  in 
the  District  Court  act,  refers  to  the  time  of  the  motion  to  enter 
judgment.   West  vs.  Simmons,  2  Wharton's  Bep.  261. 

There  is  no  ambiguity  about  this  act  of  assembly.  "Before  the 
third  Saturday,"  can  mean  but  one  thing-^nothing  that  is  done  on 
any  moment  of  Saturday,  can  be  said  to  be  done  b^ore  Saturday, 

Per  CURIAM. — The  affidavit  may  be  filed  at  any  time,  before 
motion  for  judgment.    Such  is  the  governing  principle  in  the  ease 
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of  a  nde  to  plead,  or  to  ddclare.    And  it  is  founded  in  jxistice  and 
conyenience ;  for  a  party,  who  does  not  enforce  his  right  at  the  > 
first  momemt,  shows  that  he  has  not  suffered  by  delay,  and  the 
signing  of  judgment  is  not  imposed  as  a  penalty.     In  this  case 
the  motion  came  too  late. 

Judgment  reyersed  ^nA  procedendo  awarded. 


Horton^s  Appeal. 


The  order  or  decree  of  a  Court  of  Common  Pleas,  sitting  in  Chancery,  should 
conform  to  the  prayer  in  the  biH  The  better  opinion  seems  to  be  that  the  special 
decree,  suited  to  the  ease  of  the  parties,  should  be  asked  for,  in  &e  bilL  A  Chan- 
cellor win  make  no  decree  where  the  respondent  swears  directly,  in  answer  to  the 
allegations  in  the  bilL  In  such  cases,  there  must  be  another  witness,  or  else  oor- 
robcntlng  circumstances,  to  orerbear  the  defendant's  answer. 

An  assignment  by  one  of  two  partners,  of  all  his  interest  in  the  partnership  con- 
cern, works  a  dissolution  of  the  partnership;  after  a  diasoluiion  tiius  effisotod,  the 
assignee,  or  incnmfng  partner,  cannot  withdraw  the  effects,  nor  his  share  of  them. 
The  remaining  or  stationary  partner  is  entitled  to  hold  possession  for  the  purpose 
of  paying  off  die  debts,  and  winding  up  the  bumness  of  the  concern. 

Appeal  of  John  Horton,  defendant,  from  the  decree  of  the  Court 
of  Ccffiunon  Fleas  of  Momtyomery  county^  sitting  in  Equity,  in  the 
case  of  Sampson  Tams  and  Jacob  K.  Olwine,  plaintiffs  v%.  the  said 
John  Horton,  defendant. 

Statement  of  facts: 

John  Horton  and  Samson  Tams,  went  into  the  iron  business  at 
the  WillijMn  Penn  Furnace,  in  Montgomery  county,  on  the  29th  of 
Dec.  1847.  By  their  articles  of  copartnership,  Tams  was  to 
furnish  the  capital  $10,000— including  therein,  the  lease  of  the 
furnace  as  part  of  said  capital  at  a  valuation  of  $3100.  Horton 
who  is  an  iron  master,  and  the  only  one  having  a  knowledge  of  the 
business  of  manufacturing  iron,  was  to  attend  to  the  business  at 
die  Furnace,  wdd  keep  the  same  under  his  personal  supervision. 
Tams  was  to  attend  to  the  sales  and  to  the  financial  affairs,  and  to 
famish  without  charge  the  services  of  his  son  to  keep  the  books. 
By  a  supplement  to  the  articles,  the  capital  to  be  furnished  by 
Tams  waa  to  be  whatever  was  necessary  to  carry  on  the  business 
over  and  above  an  advance  of  $15  per  ton,  which  was  to  be  ob- 
tained firom  a  commission  merchant. 

The  parties  continued  together  in  business  until  October  24, 
1848,  wnen  Tams  made  a  transfer  on  that  date  of  the  lease  and 
all  his  int^est  in  the  partnership  property  to  Jacd)  K.  Olwine, 
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one  of  the  complainftnts  in  this  case*  This  traxisfer  was  by  writ- 
ing under  seal. 

1%  At  or  about  the  date  of  this  transfer  to  Olwine,  Tarns  became 
insolvent — and  Horton  having  learned  the  existence  of  this  trans- 
fer to  Olwine,  and  Tarn's  insolvency,  he  claimed  that  they  operat- 
ed as  a  dissolution  of  the  firm,  and  went  on  to  work  up  the  stock 
of  ore  on  hand — ^individually,  and  as  remaining  or  solvent  partner 
— and  to  appropriate  the  proceeds  of  the  iron  to  the  payment  of 
the  creditors  of  the  firm. 

On  the  6th  of  March,  1849,  Tams  and  Olwine  filed  a  bill  in 
Equity  against  Horton,  in  Montgom^  county — alledgii^  among 
other  things,  that  the  transfer  to  Olwine  was  made  with  Morton's 
knowledge,  and  was  intended  as  a  collateral  securitv  for  advances, 
which  it  charged  that  Tams  procured  Olwine  to  make  for  the  pur^ 
pose  of  carrymg  on  the  business — ^that  Olwine  did  make  advances 
accordingly,  in  cash  and  acceptances  to  the  amount  of  $6200 ;  and 
charging  that  Horton  had  assumed  the  control  and  ownership  oi 
all  the  assets  of  the  firm,  and  denied  them  all  access  to  the  books, 
and  all  control  and  management  of  the  business  of  the  furnace, 
and  was  carrying  on  business  with  the  stock  at  the  furnace  in  his 
own  name,  and  for  his  own  account. 

The  prayer  of  the  bill  was  for  a  general  injunetumj  restraining 
Horton  from  all  further  interference  in  the  administration  of  the 
assets  of  the  firm — ^for  the  appointment  of  a  receiver—iuid  for 
general  rdUf. 

Horton's  answer  was  filed  on  the  12th  of  March,  1849.  It  de- 
nied that  Tams  had  furnished  capital  according  to  his  agreement; 
that  the  transfer  to  Olwine  was  made  with  his  knowledge,  or  that 
it  was  intended  as  a  collateral  security;  and  averred  that  it  was  a 
positive  transfer,  and  that  Olwine  had  attempted  to  assume  the 
place  of  a  partner  on  the  strong  of  it.  It  abo  denied  that  any 
advances  had  been  made  by  Olwine  to  the  firm;  declaring  that 
there  had  been  transactions  of  a  private  nature  between  Olwine 
and  Tams,  in  which  an  unauthorized  use  had  been  made  of  the 
firm  name,  and  averring  the  insolvency  of  Tams — stating  that  af- 
ter such  insolvency  ana  transfer,  and  after  Olwine's  attempt  to 
exercise  the  power  of  a  partner,  the  respondent  had  assumed  the 
entire  charge  and  control  of  the  furnace  and  the  stock  then  on 
hand  there,  consisting  of  iron  and  ore,  with  a  view  of  working  it 
up  and  converting  it  into  money  for  the  purpose  of  paying  the 
proceeds  to  the  creditors  of  the  firm — and  for  no  other  purjpoee 
whatever— and  that  in  execution  of  that  purpose,  he  had  reaUzed 
at  the  time  of  the  filing  of  the  answer,  out  of  the  ore  worked  up, 
$6846  97^ut  of  which  he  had  defirayed  the  expenses  of  keep- 
ing the  furnace  in  blast,  and  the  wages  of  haiKis,  and  had  ap- 
propriated all  the  balance,  viz:  $8247  51  to  the  payment  of  the 
firm  creditors,  excepting  the  sum  of  $248  08,  which  he  had  then 
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i&  hand,  Moordinc  to  the  aooonnt  annexed  to  his  answer,  and  de- 
nying that  he  had  appropriated  or  intended  to  appropriate  any 
part  of  tiie  assets,  exc^t  in  payment  of  the  creditors  of  the  firm 
— or  that  he  was  oarrying  on  the  business  on  his  own  account,  or 
{ar  any  other  j^nrpoee  than  to  wind  up  the  concern.  He  farther 
denied  prerentinff  the  complainant  Tams  from  having  fall  and  free 
aocess  to  the  books  and  accounts — and  averred  that  he  was  always 
willing  to  allow  him  access  to  and  inspection  of  the  same. 

The  cause  woe  heard  on  biU  and  an%W€Ty  before  the  president 
Judf  e  of  said  court,  alone — and  after  the  hearing  the  Judge  made 
the  decree  upon  which  this  appeal  is  taken.  The  injunction  pray- 
ed for  in  the  bill,  and  the  appointment  of  a  receiver  were  renised, 
and  die  judge  awarded  an  injunction  not  prayed  for  tn  the  bUlj  to 
wit:  ^^to  restrain  John  Horton  from  preventing  Sampson  Tams, 
the  plamtiS^  from  exercising  in  future  all  the  rights  and  duties 
declared  in  the  articles  of  copartnership  subsisting  between  the 
parties,"  which  injxmction  was  accordingly  issued  and  served. 

The  appellant  asssigns  errors  as  follows : 

1.  The  Judge  had  no  power  to  order  the  injunction. 

2.  The  Judge  erred  in  not  giving  frill  credit  to  the  answer,  and 
in  not  refusing  the  injunction. 

8.  The  Judge  erred  in  deciding  that  the  assignment  from  Tams 
to  Ohrine  did  not  dissolve  the  copartnership  of  J  ohn  Horton  &  Co. 

4.  The  decree  made  by  the  Judge  was  not  warranted  by  the 
prayer  of  the  bill,  nor  by  any  of  the  previous  proceedings  in  the 
cause. 

The  case  was  argued  by  Town$end  and  Price  for  Horton,  the 

As  to  first  error: 

The  Equity  jurisdiction  in  such  cases  as  the  present,  is  confer- 
red by  the  act  of  16  June,  1836,  sec.  13,  on  the  courts  and  not  on 
any  one  of  the  judges  thereof.    Purd.  7  Ed.  p.  250. 

In  Riley  vs.  EUmaker,  6  Wharton  545,  the  Supreme  Court  de- 
cided that  the  Equity  powers  conferred  on  that  court  by  the  same 
act  of  1836,  were  not  exercised  by  a  single  judge. 

And  an  act  of  assembly,  26  Julv,  1842,  sec.  9,  see  Purd.  7 
Hd.  p.  286,  was  passed  to  confer  that  jurisdiction  on  one  judge 
sitting  at  Nisi  Pnus. 

(hiffUr  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

CouLTBB,  J.— ^The  biU  concludes  with  a  prayer  for  a  E^ecial  in- 
junction, that  John  Horton,  the  defendant,  snail  be  restrained  frx>m 
furUi^  interference  in  the  affairs  of  the  firm,  and  that  the  court 
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appoint  a  receiver;  and  also  a  prayer  for  such  fiorther  afxd  other 
reUef  as  may  be  meet  and  proper.  The  court  however  refuse  to 
appoint  a  receiver,  or  restrain  John  Horton  from  interference; 
but  order  specially  that  he  shall  not  prevent  Tarns  from  exercising 
all  the  rights  and  duties  of  a  partner. 

This  is  a  special  order,  not  asked  for  by  the  complainant's  bill. 
The  practice  of  courts  in  chancery  in  this  country  is  embodied  in 
this  particular  in  the  20th  rule  of  this  court  on  the  subject  which 
is  as  follows :  ^'  The  prayer  of  the  bill  shall  ask  the  relief,  to  which 
the  party  supposes  himself  entitled,  and  also  shall  contain  a  pray- 
er for  general  relief;  and  if  an  injunction  or  any  other  special  or- 
der, pending  the  suit,  is  required,  it  shall  be  specially  adced  for." 
This  conforms  to  the  rule  of  the  United  States  Courts,  and  the 
practice  has  been  in  accordance  with  it;  and  there  is  good  reason 
for  it,  as  in  such  case  the  respondent  will  have  notice  of  the  point 
to  which  he  ought  to  direct  his  defence.  It  imposes  no  hardship 
on  the  complainant,  inasmuch  as  every  suitor  is  supposed  to  know 
the  relief  he  requires;  and  if  he  has  started  on  the  wrong  track, 
he  may  have  leave  to  amend  his  bill,  upon  the  proper  suggestion 
being  made.  The  special  order  therefore,  made  by  the  judge  be- 
low, was  erroneous,  not  being  prayed  for.  Indeed,  under  the  cir- 
cumstances disclosed  in  the  bill  and  answers,  that  decree  would 
seem  to  afford  no  relief  to  the  complainants;  and  hence,  perhaps, 
it  was  not  asked  for.  The  parties  appear  to  be  in  such  a  state  of 
discord,  hostility  and  disa^eement,  tnat  it  would  be  impossible  for 
them  to  transact  their  busmess  in  peace,  and  with  the  considerate- 
ness  and  mutual  deliberation  necessary  to  their  prosperity. 

Perhaps  a  Chancellor  would  decree  a  dissolution,  independent 
of  the  assignment  of  the  share  of  Tams  hereafter  mentioned,  al- 
though there  is  some  conflict  in  England  as  to  the  necessity  of 
asking  for  the  special  decree,  suitable  to  the  parties'  case ;  yet  the 
better  opinion  seems  to  be,  there,  as  well  as  nere,  that  it  must  be 
asked  for,  in  the  bill,  substantially.  1  DanieV%  Chan.  Pract  502 
Jacob  V9.  Hall;  12  Fe^ey  458;  1  SmitV9  Chan.  Pract  58T- 

The  judge  below  predicates  his  decree  mainly  on  the  fact  that 
Horton  does  not  clearly  and  distinctly  Btate  that  the  assignment 
by  Tams  to  Olwine  was  merely  collateral,  and  with  a  view  to  raise 
funds  to  carry  on  the  concern.  But  there  is  a  clear,  distinct  and 
tmequivocal  denial  in  the  answer.  Horton  says  that  Tams  assign- 
ed all  his  interest  in  the  concern  to  Olwine,  who  presented  himself 
and  claimed  to  be  admitted  as  a  partner,  by  Horton.  He  furthel* 
answers  that  he  knew  nothing  of  the  assignment,  never  assented 
to  it,  refused  to  admit  Olwine,  and  considered  the  firm  dissolved, 
and  is  proceeding  accordingly.  Thb  full  answer,  shewing  that 
Olwine  claimed  to  be  admitted  as  a  partner,  under  the  aesignmenty 
is  at  least  equivalent  to  the  bill ;  because  although  Olwine  signs  the 
.bill^  he  does  not  swear  to  its  contents;  tiiat  is  dost^  by  Tams  alone. 
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A  OhaBcellor  mSi  make  no  decnree  where  the  ret^ndent  swears 
directly  in  answer,  and  in  opposition  to  its  allegations.  In  such 
eases  there  must  be  (mother  witness,  or  else  corroborating  circum- 
stances to  overbear  the  defendant's  answer.  Where  it  is  oath 
against  oath,  they  stand  in  equilibrium.  In  an  Mion  case,  3  Ath/ns 
270,  Lord  Habd wick  says:  ^^ where  there  is  oath  against  oath, 
the  plaintiff  shall  not  have  a  decree  for  relief." 

But  I  am  at  a  loss  to  perceive  how  the  assignment  can  be  con- 
sidered collateral,  in  the  sense  attributed  to  it  in  the  bilL  It  is  an 
absolute  sale  and  assignment  by  deed  of  all  Tams'  interest  and  ti- 
tle, in  the  real  and  personal  property,  in  any  wise  appertaining  to 
the  furnace,  known  by  the  name  of  the  '^  mlliamPenn Furnace^" 
and  also  his  right,  title  and  interest,  in  and  to  the  lease  of  the  said 
furnace  property,  which  lease  is  to  be  assigned  to  Jacob  Olwine, 
who  is  to  have  inmiediate  possession.  Now  the  lease-hold  of  this 
furnace,  wdd  the  property  thereto  appertaining,  constituted  the 
assets  and  business  of  the  firm,  of  which  Olwine  was  to  have  im- 
mediate possession,  and  did,  as  appears  by  Horton's  answer,  claim 
to  be  admitted  into  possession.  The  bills  set  forth  that  tins  as- 
signment was  to  be  a  collateral  secuirty  to  the  said  Olwine,  that 
the  amount  which  should  remain  to  the  credit  of  the  said  Sampson 
Tarns,  when  the  partnership  business  of  the  firm  of  John  Horton 
&  Co.  should  be  finally  closed  up,  for  advances  made  by  him,  and 
yet,  in  the  very  process  of  conducting  the  business  of  the  finn  to 
'  a  dose,  and  winding .  up  its  concerns,  the  very  things  assigned 
would  be  used,  turned  into  money,  passed  away,  and  only  appear 
on  the  books,  in  the  language  of  the  bill,  ^^as  a  credit  to  Sampson 
Tuns  when  ^e  business  of  the  firm  should  be  finsJly  closed  up." 

That  such  an  assignment  worked  a  dissolution  of  the  partner- 
ship is  established  in  our  own  books  and  jurisprudence ;  it  is  there- 
fore unnecessanr  to  examine  the  cases  cited.  It  was  foreshadowed 
.  in  Mason  v$.  Caldwell,  1  Wharton  381,  and  directly  decided  in 
Cochran  v$.  Perry,  8  Watt$  ^  Serg.  262,  where  it  was  ruled,  that 
.  when  a  partner  sells  his  slu^re  to  a  stranger,  or  even  to  another 
member  of  the  firm,  the  partnership  is  dissolved,  unless  the  arti- 
cles provide  for  such  sale  and  transfer.  And  certainly  it  seems 
conformable  to  reason  and  justice  that  it  should  be  so.  Partnei- 
ships  are  formed  and  entered  into  by  reason  of  the  confidence  the 
members  repose  in  each  other,  their  mutual  capacities  and  know- 
ledge of  business;  and  firms  are  very  much  trusted  bv  creditors, 
on  the  same  basis.  When  one  sells  to  a  stranger,  the  basis  of  the 
trust  and  confidence  is  broken  up;  a  stranger  coming  into  the 
concern,  would  not  be  liable  to  pre-existing  engagements.  It  would 
in  fact,  be  a  new  firm;  and  consequently  requires  the  assent  of 
the  stationary,  as  well  as  the  releasing  and  incoming  partner. 

After  a  dissolution  thus  effected,  the  incoming  partner  could  net 
'Vithdiaw  the  effects,^nor  his  share  of  theuL    7he  remaining,  or 
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Stationary  partner,  would  be  entitled  to  hold  poesessiony  for  the 
purpose  of  paying  off  the  debts  and  winding  up  the  assets  of  the 
firai.  That  is  not  only  his  right,  but  his  du^;  and  tluit  would 
appear  to  be  what  Horton  is  desirous  of  doing. 

The  special  decree,  being  erroneous,  is  reversed,  and  the  bill  is 
dismissea. 

Decree  reversed  and  bill  dismissed.^ 
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James  verstis  The  Commissioners  of  Bucks  CJounty. 

To  entitle  a  party  to  a  mandamos,  lie  must  establish  a  specific  legal  right,  as 
well  as  the  want  of  a  specific  l^nl  remedy. 

It  is  the  duty  of  the  County  Commissioners  to  hear  appeals  from  assessments, 
if  the  persons  making  them  hare  g^yea  due  notice  of  such  appeal,  and  hare  com- 
plied with  the  proTisions  of  the  law. 

Under  the  51st  section  of  the  act  of  1st  April,  1836,  Pttrdon  1094,  a  freeholder 
may  appeal  to  the  court  of  common  pleas,  proyided  he  presents  his  petition,  with- 
in thixV  ^J8  from  the  period  prescribed  by  that  section. 

Error  to  Common  Pleas  of  Bucks  county. 

Statement  of  Case. — ^In  1848,  the  assessor  of  DojlestoTm  borough 
returned  to  the  commissioners  that  he  had  assessed  the  plaintiff 
in  error  at  the  sum  of  $50,000,  to  which  the  commissioners  added 
$25,000,  making  an  aggregate  of  $75,000.  James  having  made 
a  statement  of  his  personid  property,  appealed  from  the  assess- 
ment made,  to  the  commissioners,  according  to  the  provisions  of  the 
act  of  1884.  The  commissioners  refused  to  entertain  the  appeal 
or  to  make  any  record  of  their  proceedings  in  the  matter.  James 
thereupon  presented  his  petition  to  the  court  for  a  mandamus  to 
compel  them  to  make  a  record  of  their  proceedings,  that  he  mi^ht 
appeal  to  the  court  according  to  the  provisions  of  the  act  of  ISlS. 
The  court  refused  the  prayer  of  the  petition. 

The  error  assigned  is  the  refusal  to  grant  the  mandamus  prayed 
for.    The  questions  which  arise  are: 

1.  Whemer  the  assessor  could  return  an  aggregate  sum  with- 
out making  a  separate  return  of  what  items  it  was  composed. 

2.  Whether  the  certificate  given  by  plaintiff  in  error  was  a  suf- 
ficient compliance  with  the  provisions  of  the  act. 

8.  Whether  the  commissioners  were  bound  to  entertain  the 
appeal. 

4.  Whether  they  were  bound  to  put  their  proceedings  in  wri- 
ting, and  whether  an  appeal  could  be  taken  to  the  coij^  of  com- 
mon pleas  from  that  decision. 

The  statement  made  by  James,  as  to  his  personal  estate,  con- 
tained a  specification  of  the  amount  due  to  him  on  mortgages, 
jud^ents, bonds,  &c.  and  of  stock  owned  by  him;  in  all  amount* 
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log  to  f(3540.  His  statement  was  made  Dec.  29, 1848.  It  was 
certified  by  him  to  be  true  and  correct,  to.  the  best  of  his  know- 
ledge and  belief. 

ror  the  4th  and  6th  sections  of  the  act  of  1846,  to  provide  for 
the  reduction  of  the  public  debt,  see  Purdon  1107,  pamp.  laws, 
p.  486,  or  Bunhp  97§. 

The  act  of  1834,  referred  to  in  the  petition,  is  as  follows : 

^^XYI.  It  shall  be  the  duty  of  the  commissioners  to  hear  ap- 
peals at  any  subsequent  time  when  they  may  be  in  session,  previ- 
ous to  the  payment  of  the  tax,  and  to  make  such  alterations  as 
they  might  have  done  on  the  regular  day  of  appeal:  Providedy 
That  no  such  appeal  be  heard  unless  the  appellant  shall  have  given 
due  notice  thereof,  to  the  assessor  of  the  proper  ward,  township 
or  district."— Dwwfop,  560;  Purdon  1088. 

The  act  of  assembly  giving  the  right  of  appeal  from  the  deci- 
sion of  the  commissioners  to  the  court  of  common  pleas,  is  found 
in  pamph.  laws  of  1836,  p.  445. 

Act  of  Ist  April,  1836:  ^^an  act  regulating  election  districts 
and  for  other  purposes." 

"Sec.  LI.  That  any  freeholder  of  the  city  or  county  of  Phila- 
delphia, or  county  of  Bucks,  who  may  feel  aggrieved  by  the  last 
or  any  future  assessment  of  his  property,  and  be  dissatisfied  by 
the  decision  of  the  coimty  commissioners,  upon  his  or  her  appeal 
from  the  Bud  assessment,  may  appeal  from  the  decision  of  the 
county  commissioners  to  the  court  of  common  pleas  of  the  county 
of  Philadelphia,  or  of  the  county  of  Bucks,  and  for  that  purpose 
may  present  to  the  said  court,  within  thirti/  days  after  the  pas- 
sage of  this  act,  and  in  future  cases,  within  thirty  days  after  the 
eoimty  commissioners  shall  have  informed  him  or  her  of  their  de- 
cision, his  or  her  petition,  setting  forth  the  facts  of  the  case,  and 
the  said  court  shall  proceed  at  the  earliest  convenient  time,  to  be 
by  them  appointed,  to  hear  the  said  appellants  and  hear  his  or  her 

J  roofs,  and  the  said  court  shall  make  such  decree,  affirming  or  re- 
adng  the  assessment  complained  of,  as  to  them  shall  seem  just 
and  right,  having  due  regard  to  the  valuations  and  assessments 
made  of  adjoining  or  neighboring  estates^  and  if  the  party  thus 
appealing  shall  require  it,  it  shall  be  the  duty  of  the  said  c6urt, 
instead  of  hearing  the  case  themselves,  to  cause  a  jury  of  five  or 
seren  men  to  be  irawn,"  &c. 

J.  d'  E.  J.  Vox  for  James,  contended  that  the  commissioners 
were  bound  to  entertain  the  appeal  and  that  the  plaintiff  in  error 
had  a  right  to  appeal  from  their  decision  to  the  court  of  common 
pleas.  In  order  that  the  appeal  might  be  taken,  it  was  necessary 
that  the  commissioners  should  make  their  decision  in  writing,  other- 
irise  there  would  be  no  evidence  that  they  made  a  decision. 
VOL«  I. — P. 
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The  court  should  therefore  have  granted  the  mandamus  which 
was  asked. 

^^  Where  a  ministerial  act  is  to  be  done,  and  there  is  no  other 
specific  remedy,  a  mandamus  will  be  panted  to  do  the  act  requir- 
ed. But  where  the  complaint  is  agamst  a  person  who  acts  in  a 
judicial  or  deliberative  capacity,  he  may  be  ordered  by  mandamus 
to  proceed  to  do  his  duty  bv  deciding  and  acting  according  to  the 
best  of  his  judgment,  but  the  court  will  not  direct  him  m  what 
manner  to  decide."  QriflSth  w.  Cochran,  6  Binn.  87-103;  Com- 
monwealth v%.  JTudges  Common  Pleas,  8  Binn.  275;  1  Serg.  ^ 
Bawle  473,  Commonwealth  vs.  Cochran. 

Roberts  J  for  the  commissioners,  contended  that  a  writ  of  error 
will  not  lie,  in  a  case  of  this  kind,  where  the  jurisdiction  is  rested 
in  the  court  of  common  pleas,  by  act  of  assembly,  and  the  pro- 
ceeding is  by  petition  ana  summary  process,  and  not  according  to 
the  course  of  the  common  law.  4  Rawle  366,  Comth.  vs.  Beau- 
mont; 5  Binn.  24,  Buhlman  vs.  The  Comth.  That  the  plaintiff 
has  not  brought  himself  within  the  provisions  of  the  41st  section 
of  the  act  of  1st  April,  1846,  as  he  does  not  state  in  his  petition 
that  he  is  a  freeholder^  and  that  that  section  applies  only  to  tax 
on  real  estate. 

The  plaintiff  also  by  his  own  petition  shows  that  he  was  not  en- 
titled to  an  appeal  under  this  section,  for  the  decision  of  the  com- 
missioners complained  of,  was  made  on  the  29th  of  December, 
1848,  and  his  petition  was  not  presented  to  the  court  before  the 
9th  of  February,  1849,  long  after  the  expiration  of  the  thirty 
days  mentioned  in  this  act. 

The  certificate  set  forth  upon  the  plaintiff's  paper  book,  is  not 
in  accordance  with  the  provisions  of  the  act  of  22d  April,  1846. 
The  4th  section  of  that  act  says,  that  the  ^^  person  making  the 
statement  shall  certify  over  his  proper  signature,  that  the  same  is 
true  and  correct.'*  The  act  requires  a  positive  certificate.  A  cer- 
tificate that  the  statement  is  ^Hrue  and  correct  to  the  best  of  the 
party's  knowledge  and  belief,"  is  not  a  positive  certificate.  In 
Towers  vs.  Kingston,  1  Brown  33,  the  court  decided  that  on  a 
rule  to  show  cause  of  action,  the  plaintiff's  affidavit  must  be  posi^ 
tive;  swearing  to  the  lest  of  plaintiff's  knowledge  and  belief  is 
not  sufficient.  And  in  Nevins  vs.  Merrie,  2  Wh.  599,  it  is  laid 
down,  to  entitle  a  plaintiff  to  hold  a  defendant  to  bail  under  the 
4th  section  of  the  act  of  June  13th,  1836,  the  cause  of  action 
must  be  positively  sworn  to,  though  the  amount  in  which  the  de- 
fendant is  indebted,  or  the  value  of  the  property  taken  or  detained, 
or  damages  sustained,  may  be  set  forth  to  the  best  of  deponant's 
knowledge  and  belief. 

That  the  plaintiff  was  not  entitled  to  an  appeal,  as  Uie  act  is 
positive  in  its  terms  and  requires  the  commissioners  to  add  fifty 
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per  cent,  to  the  amount  of  the  statement  returned  by  an  assessor. 
The  coort  below  were  right  in  refusing  to  direct  a  mandamus  to 
be  issued  to  the  commissioners,  comman<ung  them  to  make  a  record 
of  their  proceedings  in  this  matter.  The  duties  of  county  com- 
missioners are  pointed  out,  and  their  powers  are  conferred  by  acts 
of  assembly,  but  the  minor  matters  appertaining  to  their  oflSce 
must  necessarily  be  left  to  their  discretion.  They  are  not  enjoin- 
ed by  law  to  make  a  record  of  their  proceeding  in  a  matter  of 
this  kind.  They  may  do  it  or  not  at  their  discretion.  This  is  not 
a  ministerial  duty  enjoined  by  law  for  refusal  to  perform  which  a 
mandamus  will  lie.   Uomth.  vs.  Cochran,  1  Serg.  ^  Hawle  473. 

The  opinion  of  the  court  was  delivered  April  22,  by 
BuKKSiDE,  J. — ^Although  a  mandamus  is  a  demandable  writ  of 
common  right,  yet  it  will  be  granted  only  in  extraordinary  cases, 
•when  there  would  otherwise  be  a  failure  of  justice.  The  Comth. 
vs.  The  Canal  Commissioners,  2  Pa.  Bep.  518.  To  found  the 
application  for  the  mandamus,  the  law  requires  that  the  applicant 
establish  a  specific  legal  right,  as  well  as  the  want  of  a  specific  le- 
gal remedy.  Comth.  vs.  Kossiter,  2  Biifvn.  360.  Has  the  com- 
fkinant,  in  thk  ease,  exhil»ted  and  established  a  specific  le^al  right? 
le  refused  a  statement  of  his  property  to  the  assessor,  which  was 
enjoined  upon  him  by  the  3d  section  of  the  act  of  22d  April,  1846, 
which  provides  for  the  reduction  of  the  public  debt.  Dunlop  1079, 
pamph.  laws  1746,  p.  486-7. 

The  assessor  was  bound  by  the  act  to  return  a  statement  to  the 
commissioners,  wdd  the  commissioners  were  enjoined  by  the  6th 
section  of  the  act  {Dunlop  1080,)  in  cases  "where  any  person,  any 
member  of  any  nrm  or  partnership,  any  president,  secretary, 
cashier,  or  treasurer  of  any  company  or  corporate  body,  shall  re- 
fuse or  neglect  to  make  any  statement  as  in  the  act  required,  to 
add  fifty  per  cent,  to  the  amount  returned,  and  to  proceed  and 
levy  the  tax.'*  The  object  of  the  legislature  was  to  prevent  eva- 
sions, and  that  miserable  and  contemptible  shuffling,  which  was  too 
common  throughout  our  state;  to  get  clear  of  the  payment  of  a 
fifltir  pn^rtion  of  the  public  burthen,  James  applied  to  the  com- 
missioners; they  declined  giving  him  any  relief.  I  think  they 
would  have  been  entitled  to  more  credit,  if  they  had  carefully  ex- 
amined fa»  ease,  and  reduced  the  tax  to  a  just  assessment  on  his 
property.  This  was  not  done,  although  it  was  the  duty  of  the 
commissioners  to  have  heard  his  appeal,  if  he  gave  due  notice 
thweof,  and  had  c(nnplied  with  the  provisions  of  the  laws.  By 
the  52d  section  of  the  act  of  1836,  pamph.  laws,  of  1835-6,  p. 
445,  James,  if  a  freeholder,  had  an  appeal  to  the  common  pleas, 
within  thirty  days.  The  complaint  and  decision  of  the  commis- 
sioners was  on  the  29th  Dec.  1848,  and  the  petition  to  the  com- 
mon pleas  was  not  presented  until  the  9th  of  February,  1849 ; 
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long  after  the  expiration  of  the  thirty  days  allowed  by  the  act. — 
From  beginning  to  end,  James  was  perverse,  and  he  may  blame 
his  own  negligence  in  every  instance.  His  case,  as  presented,  is 
not  one  of  specific  legal  right;  and  on  that  ground  the  mandamus 
is  refused. 

Whether  a  mandamus  would  lie,  if  a  proper  case  was  made  out, 
or  whether  a  writ  of  error  is  the  proper  remedy  in  the  present 
case,  it  is  unnecessary  to  determine ;  the  plaintiflF  in  error  not  be- 
ing entitled  to  a  mandamus  on  his  own  shewing. 

Judgment  affirmed. 


Commas,  of  Kensington  vs.  County  of  Philadelphia. 

A  municipal  corporation  is  included  within  tiie  terms  person  or  persons,  authori- 
sed by  the  act  of  Slst  May,  1841,  to  bring  suit  for  ii^ury  to  its  property  by  a  mob. 

From  the  Nisi  Prius,  Philadelphia. 

This  was  an  action  tried  before  his  honor  Judge  Bogers,  at  Nisi 
Prius,  and  was  instituted  by  the  commissioners  of  Kensington  vs. 
the  coimtv  of  Philadelphia,  to  recover  damages  for  the  destruction 
of  a  Market  House,  in  Kensington,  during  the  riots  in  May,  1844. 
The  case  was  tried  in  December,  1847,  and  the  jury  found  m  favor 
of  the  plaintiffs. 

The  errors  assigned  which  were  argued  were : 

1.  That  the  court  erred  in  instructing  the  jury  that  the  plain- 
tiffs, a  municipal  corporation,  were  within  the  protection  of  the 
act  of  the  81st  May,  1841,  and  entitled  to  bring  suit  against  the 
countyfor  damages  in  consequence  of  a  mob  or  riot. 

2.  The  court  erred  in  instructing  the  jury  that  although  the 
plaintiffs  had  power  by  law  and  their  ordmances,  to  establish  a 
police  force  to  prevent  and  suppress  the  riot  in  question,  but  failed 
to  exercise  that  power,  and  dia  not  establish  such  a  police  force, 
they  were  not,  by  reason  of  that  failure,  prevented  from  recover- 
ing in  this  suit. 

8.  The  court  erred  in  instructing  the  jury  that  the  failure  of  the 
plaintifis  to  organize  their  police  force  on  the  6th  or  7th  of  May, 
1844,  was  not  illegal  conduct  within  the  meaning  of  the  act  which 
would  prevent  a  recovery. 

The  case  turned  mainly  on  the  7th  and  8th  sections  of  the  act 
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of  assembly  of  Slst  May,  1841,  (Acts  of  1841,  p.  418,)  which  are 
as  follows: 

"  Sec.  7.  In  all  cases  where  any  dwelling  house  or  other  building 
or  property  real  or  personal,  has  been  or  shall  be  destroyed,  with- 
in the  connty  of  Philadelphia,  in  consequence  of  any  mob  or  riot, 
it  shall  be  lawful  for  the  person  or  persons  interested  in,  and  own- 
ing such  property,  to  bring  suit  against  the  said  county  where  such 
property  was  situated,  and  being  for  the  recovery  of  such  damages 
as  ne  or  they  sustained  by  the  reason  of  the  destruction  thereof, 
and  the  amount  which  shall  be  recovered  in  said  action,  shall  be 
paid  out  of  the  county  treasury,  on  warrants  drawn  by  the  com- 
missioners thereof,  who  are  hereby  required  to  draw  tne  same,  as 
soon  as  said  damages  are  finally  fixed  and  ascertained. 

"  Sec.  8.  No  person  or  persons  shall  be  entitled  to  the  benefits 
of  this  act,  if  it  shall  appear  that  the  destruction  of  his  or  their 
property  was  caused  by  his  or  their  illegal  or  improper  conduct, 
nor  unless  it  be  made  to  appear  that  he  or  they,  upon  the  know- 
ledge had  of  the  intention  or  attempt  to  destroy  his  or  their  prop- 
erty, or  to  collect  a  mob  for  such  purpose,  and  sufficient  time  in- 
tervening, gave  notice  thereof  to  a  constable,  alderman^  or  justice 
of  the  peaccj  of  the  ward,  borough,  or  township,  in  which  such 
property  may  be  situated,  or  to  the  sherifi"  of  the  said  county,  and 
It  shall  be  the  duty  of  the  said  sheriff,  alderman,  constable,  or 
justice,  upon  the  receipt  of  such  notice,  to  take  all  legal  means  to 
protect  said  property  so  attacked,  or  threatened  to  be  attacked, 
and  if  the  sheriff,  alderman,  constable,  or  justice  of  the  peace, 
upon  the  receipt  of  such  notice,  or  upon  knowledge  of  such  attack 
or  intended  riot,  or  disturbance,  shall  neglect  or  refuse  to  perform 
his  duties  in  the  premises,  he  or  they,  so  neglecting  or  refusing, 
shall  be  liable  for  the  damages  done  to  such  property,  to  be  re- 
covered by  an  action  on  the  case  in  the  court  oi  common  pleas  of 
the  proper  county,  and  shall  be  deemed  guilty  of  a  misdemeanor 
in  office,  and  on  conviction  thereof  by  the  proper  court,  his  com- 
mission shall  be  void." 

The  case  was  argued  by  McCaU  for  the  coimty  of  Philadelphia. 
He  contended  that  the  act  of  Slst  May,  1841,  was  not  intended 
for  the  protection  of  municipal  corporations,  such  as  the  plaintiffs. 
That  they  had  the  power  to  establish  a  police,  and  ought  to  have 
exercised  that  power,  and  established  a  sufficient  force  to  suppress 
the  mob,  and  that  it  was  in  evidence  that  they  did  not  organize 
a  police  force. 

C.  FaUon,  for  the  commissioners,  cited  the  case  of  St.  Michael's 
Church  vs.  The  County  of  Philadelphia,  reported  in  the  7th  Pa. 
Law  Journal,  184,  in  which  it  was  held  by  Judge  Rogers,  that 
the  words  person  or  persons,  in  this  act,  included  corporations, 
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such  as  St.  Michaers  Church.  Also  the  case  of  St.  Augustine's 
Church  V8.  The  County  of  Philadelphia,  same  book,  p.  126-7, 
where  the  words  received  the  same  construction  from  the  same 
Judge. 

The  opinion  of  the  court  was  delivered  April  8,  by 
Gibson,  C.  J. — ^A  municipal  corporation  is  a  person  as  distinct- 
ly within  the  letter  of  the  act  of  Slst  May,  1841,  as  is  a  bank,  or 
any  other  company  chartered  for  private  emolument;  and  why 
should  it  not  be  within  its  protection?  Because,  says  the  defen- 
dants' counsel,  it  was  competent  to  establish  a  police  and  protect 
itself;  and,  as  it  did  not,  it  comes  here  with  an  ill  grace  for  com- 
pensation of  a  loss  it  might  have  prevented.  By  the  act  which 
incorporated  the  plaintiff,  and  the  act  of  the  2d  April,  1822,  its 
commissioners  had  power  to  make  ordinances,  appropriate  money, 
and  appoint  such  officers  as  it  might  deem  necessary  to  its  welfare ; 
and  by  an  ordinance  of  the  2d  August,  1836,  provision  was  made 
for  the  appointment  of  a  police  magistrate,  but  power  to  employ 
an  adequate  force  was  not  given  him,  tiU  the  injury  for  which 
compensation  is  sought,  had  been  suffered.  By  the  act  of  the  15th 
April,  1834,  the  regular  police  of  the  district  consisted  of  five  al- 
dermen or  justices  of  the  peace,  a  police  magistrate,  and  five  con- 
stables—certainly no  very  imposing  force — ^but  what  constabulary 
force  could  put  down  a  furious  mob,  mustering  several  thousands  ? 
It  is  said  the  district  had  scarce  a  police  at  j3i,  and  what  it  had 
was  not  called  into  action.  But  it  was  sufficient  for  the  preserva- 
tion of  the  peace  in  ordinary  times ;  and  it  was  reasonable  to  think 
that  the  citizens  ought  not  to  be  taxed  for  the  maintenance  of  a 
force  which  would  in  all  probability  not  be  wanted.  Besides,  the 
mob  was  not  a  domestic  one.  It  came  from  the  city,  and  burst 
upon  the  district  with  the  suddenness  of  a  thimder  cloud.  There 
might  be  a  semblance  of  reason  in  requiring  the  district  to  keep 
peace  at  home,  but  not  to  prevent  invasion  from  abroad.  That 
can  be  done  only  by  opposing  to  it  the  physical  force  of  the  coun- 
ty. A  district  would  be  prepared  to  do  it  only  by  keeping  afoot 
a  standing  force ;  for  no  prescience  can  determine  the  exact  time 
of  such  a  visitation.  But  I  am  far  from  intimating  that  an  injury 
done  to  property  by  a  domestic  mob,  when  too  many  for  the  au- 
thorities, would  not  also  be  a  legitimate  subject  of  compensation. 
The  true  construction  of  the  act  is  that  wherever  the  power  of  the 
county  is  necessary  to  the  suppression  of  a  mob,  the  county  is  an- 
swerable for  mischief  done  by  it.  Who  but  the  sheriff  can  call 
out  the  posse  ?  The  district  authorities,  though  empowered  to  re- 
(juire  the  assistance  of  individuals,  could  not  brine  out  the  people 
in  mass ;  and  the  sheriff^  therefore,  is  the  officer  chiefly  relied  on. 
True,  the  local  magistracy  is  also  bound  to  act,  but  not,  like  him, 
to  take  the  field  in  person.     The  alderman  might  send  the  consta- 
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ble  of  the  ward  to  the  scene  of  action,  or  might  swear  in  special 
constables;  but  the  mischief  would  be  done  before  they  could  be 
hunted  up.  The  provisions  of  the  act  are  for  emergencies,  not 
ordinary  occurrences;  and  the  county,  whose  officer  is  most  compe- 
tent to  execute  them,  is  charged  with  the  consequences.  It  did 
not  protect  the  plaintiff,  and  it  is  bound  to  compensate  the  loss. 

Judgment  affirmed. 


Lewis  et  aL  versus  Lewis  et  al. 

Whe^  a  testato  derised  two  tracts  of  hmd  to  different  persons,  bnt  the  devisee 
of  the  second  tract  riected  to  take  ^e  first,  and  more  yalaable,  by  a  paramount 
tide,  the  deyisee  of  the  first  tract  may  recoTcr  in  ejectment  the  second  tract — 
Though  where  the  land  elected  is  of  inferior  Talue  to  the  land  rejected,  competua- 
tian  may  be  the  role  in  equity,  which  compensation  our  Orphan's  Court,  under  the 
acts  of  29di  March,  1832,  and  of  16th  June,  1886,  may  enforce  by  sequestration, 
or  other  process;  yet  where  the  value  of  the  land  rejected  is  inferior  to  the  land 
taken,  tiie  land  rejected  is  forfeited  by  the  act  of  election  and  may  be  recovered  in 
Qecteient. 

Erkor  to  the  Common  Pleas  of  Bticka  county. 

Charles  Lewis  and  William  Henry  Stalcup  and  Elizaheth  Ann, 
his  wife  in  right  of  the  said  Elizabeth,  formerly  Elizabeth  Ann 
Lewis,  V8,  Thomas  Lewis  and  Thomas  E.  Lewis,  William  Lewis, 
Beading  Lewis,  Joseph  E.  Lewis,  Sarah  married  to  Jesse  Craver, 
children  of  Thomas  Lewis,  and  remainder  men.  Li  the  Common 
Pleas  of  Bucks  county,  action  of  ejectment  for  104  acres  of  land 
in  Plumstead  township.  The  jury  rendered  a  special  verdict  in 
the  case  as  follows,  viz: 

The  jury  find  that  both  plaintiffs  and  defendants  claim  title  un- 
der the  will  of  John  Lewis,  deceased,  dated  18th  July,  1828,  and 
proved  31st  March,  1842.  And  also  that  by  said  will  there  were 
devised  two  farms,  one  in  Buckingham  township,  Bucks  county, 
and  the  other  in  Plmnstead  township,  same  county;  the  former  to 
his  9on  Charles  and  son  Richard  in  equal  parts  as  tenants  in  com- 
mon subject  to  incumbrances,  viz :  Charles  to  pay  to  Jane  War- 
ner the  interest  of  two  hundred  dollars,  yearly,  during  her  natural 
Hfe,  from  the  testator's  death,  and  at  her  death,  the  principal  sum 
of  two  hundred  dollars  to  her  children  in  equal  shares,  and  Bich- 
ard  to  pay  Bachel  Bradshaw  the  interest  of  one  hundred  and  fifty 
dollars,  yearly,  during  her  life,  from  the  testator's  death,  and  at 
her  death,  the  principal  sum  to  be  divided  in  equal  shares  among 
her  children;  and  in  both  cases  to  be  a  lien  on  the  land  devised 
on  the  share  of  each  therein  so  given  to  each  devisee. 
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And  also  that  by  said  will,  there  was  devised  to  Thomas  Lewis 
a  tract  of  land  in  Plumstead  township,  (the  premises  in  dispute,) 
which  the  testator  devised  to  his  said  son  Thomas  Lewis,  during 
his  natural  life,  and  at  his  decease,  that  it  should  be  equally  di- 
vided among  all  his  children,  but  if  his  wife  Letitia  should  survive 
him,  she  must  have  her  dowry  as  other  widows.  The  jury  also 
find  that  after  the  death  of  the  testator  and  before  the  institution 
of  this  suit,  Thomas  Lewis  was  tenant  in  tail  male  of  the  Buck- 
ingham farm,  paramount  to  the  will^  and  as  such  made  his  election 
to  take  the  property  in  Buckingham  township^  so  as  aforesaid  de- 
vised by  said  testator  to  his  sons  Charles  and  Richard,  and  is  now 
in  possession  of  the  same. 

The  jury  also  find  that  before  the  institution  of  this  suit,  the 
said  Thomas  Lewis,  in  conformity  with  the  act  of  assembly,  barred 
the  estate  tail  in  the  Buckingham  farm. 

The  jury  further  find  that  before  the  institution  of  this  suit,  the 
aforesaid  Richard  Lewis  died,  leaving  one  daughter,  Elizabeth, 
his  only  heir,  married  to  Henry  Stalcup,  one  of  the  plaintiffs  in 
this  suit. 

The  jury  also  find  that  the  tract  of  land  in  Buckingham  town- 
ship, contains  about  106  acres,  and  is  worth  sixty  dollars  per  acre, 
and  the  tract  in  Plumstead  104  acres  at  thirty  dollars  per  acre. 

The  jury  also  find  that  all  the  children  of  the  said  tfohn  Lewis, 
are  provided  for  in  the  will. 

The  jury  also  find  that  the  children  of  Thomas  Lewis,  are 
Thomas  E.  Lewis,  William  Lewis,  Reading  Lewis,  Joseph  Lewis, 
and  Sarah  Carver,  (late  Lewis,)  married  to  Jesse  Carver,  being 
the  defendants  in  this  case. 

The  jury  also  find  that  Charles  and  Richard  Lewis  went  into 
possession  of  the  Buckingham  farm,  under  the  wiQ  of  John  Lewis, 
aforesaid,  and  that  Thomas  Lewis  brought  two  actions  of  eject- 
ment against  the  said  Charles  and  Richard,  and  recovered  posses- 
sion of  the  said  property,  in  the  last  action  of  ejectment  as  tenant 
in  tail  male,  the  said  Charles  and  Richard  taking  defence  in  the 
action,  and  having  previously  urged  the  probate  of  the  said  testa- 
tor's will. 

The  jury  therefore  present  the  above  special  verdict  to  the  court, 
and  say  that  they  are  ignorant  in  point  of  law  on  which  side  they 
ought,  upon  these  facts,  to  find  the  issue,  that  if  upon  the  whole 
matter  the  court  shall  be  of  opinion  that  the  issue  is  proved  for 
the  plaintifis,  they  find  for  the  plaintiffs  accordingly,  in  such  man- 
ner and  form  as  the  court  may  decree,  but  if  an  opposite  opinion, 
then  they  find  for  the  defendants,  in  such  manner  and  form  as  the 
court  may  direct. 

The  court  set  aside  the  special  verdict,  and  the  plaintiffs  were  in- 
vited to  file  a  bill/(?r  compensation. 
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Error  afisigned: 

The  court  erred  in  setting  aside  the  special  yerdict,  and  in  not 
entering  judgment  for  the  plaintiffs. 

The  case  was  argaed  on  the  part  of  the  plaintiffs  in  error,  who 
were  plaindfis  below,  hjBobertSy  with  whom  was  DuBoia. — ^They 
contended  that  it  can  make  no  difference  to  the  parties  in  this 
case  whether  the  doctrine  of  compensation  or  forfeiture  he  the 
rule  in  equity.  The  disappointed  devisee  cannot  he  compensated 
out  of  the  tract  of  land  devised  to  Thomas  Lewis,  that  tract  not 
being  equal  in  value  to  the  tract  which  the  disappointed  devisee 
has  lost  by  the  election.  The  disappointed  party  must  then  cer- 
tainly be  entitled  in  equity  to  the  whole  tract,  and  the  process  by 
sequestration  would  not  be  necessary,  even  in  a  court  of  equity. 
Sequestration  can  only  be  necessary  where  there  is  a  surplus  after 
making  compensation  to  the  disappointed  devisee,  2  Story's  JEq. 
Jurisprudence  1085.  Besides  this,  Thomas  Lewis,  the  donee, 
made  his  election  against  the  wiU,  by  a  recovery  in  ejectment,  and 
by  a  formal  election  in  pais  before  the  commencement  of  this  suit, 
and  by  these  acts  is  concluded  and  estopped  from  contesting  the 
plaintiff's  right  to  recover.  9  Barr  456 ;  17  Sera.  ^  Rawle  26 ; 
2  Rap.  an  Leg.  1661-1669 ;  2  Br.  Oh.  Rep.  24 ;  *.  51.  That  the 
plaintiff  is  undoubtedly  entitled  to  the  rents,  issues,  and  profits, 
till  he  is  compensated  for  his  loss.  He  has  also  an  equitable,  if  not 
a  legal  title  to  this  tract  of  land,  and  the  action  of  ejectment,  in 
our  blended  system  of  law  and  equity,  affords  him  a  remedy  to  re- 
cover possession  of  the  land.  4  Serg.  ^  Rawle  528,  Gauss  vs. 
Wiley;  8  Serg.  ^  Rawle  491;  2  Watts  148;   1  Watts ^  Serg.  9. 

Wright,  contra. — The  election  of  Thomas  Lewis  to  take  the 
estate-tail  in  opposition  to  the  will  of  his  father,  did  not  work  a 
forfeiture  of  the  estate  devised  to  him  by  the  will.  If  the  disap- 
pointed devisees  and  legatees  are  entitled  to  anything,  it  is  merely 
to  compensation;  and  the  only  method  of  effecting  this,  is  by  se- 
questering the  estate  in  chancery:  Story's  Eq.  sec.  1083;  Roper 
an  Leg.  1662-3;  1  Swan.  441. 

"  It  is  certainly  now  held  that  the  equity  in  cases  of  election 
instead  of  being  a  condition,  which  if  not  performed,  induces  a 
forfeiture,  is  to  sequester  the  devised  interest,  till  satisfaction  be 
made  to  the  disappointed  devisee."  Strumpv*.  Findlay,  2R.  174. 

The  latest  authorities  seem  to  sanction  the  doctrine  of  compen- 
sation: that  when  a  case  of  election  is  raised,  it  does  not  give  a 
right  to  retain  the  thing  itself,  though  it  gives  a  right  to  compen- 
sation out  of  the  thing  devised  to  a  legatee  attempting  to  defeat 
the  devise  to  others.  Chancery  would  sequester  the  thing  devised 
to  make  compensation  and  satisfaction  to  the  disappointed  devisee." 
Caufman  vs.  Gaufman,  17  Serg.  ^  Rawle  25. 

I.— F* 
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The  13th  section  of  the  act  of  16th  June,  1886,  gives  the  court 
of  common  pleas  the  jurisdiction  and  powers  of  a  court  of  chan- 
cery, so  far  as  relates  to  "the  care  of  trust  monies  and  property." 
The  15th  section  of  the  act  of  June  14th,  1836,  provides  that 
**  whenever  any  trust  shall  arise  by  operation  or  implication  of  law, 
the  court  of  common  pleas  of  the  county,  in  which  any  such  trus- 
tee shall  have  resided  at  the  commencement  of  the  trust,''  &c., 
"  shall  exercise  the  jurisdiction  and  powers  given  by  law  in  regard 
to  such  trust."  And  as  the  heir  to  whom  a  devise  is  given,  and 
who  elects  to  take  an  estate  in  opposition  to  the  will,  to  the  disap- 
pointment of  another  devisee,  is  held  to  take  the  estate  so  given 
to  him  as  trtistee  for  the  disappointed  devisee:  Story's  JEq.  sec^ 
1083-4;  it  is  contended  by  the  counsel  for  the  defendants  in  error, 
that  the  common  pleas  have  equity  powers  sufficient  to  meet  this 
case.   Fretz's  Appeal,  4  Watts  ^  Serg.  436. 

The  opinion  of  the  court  was  delivered  April  19,  by 
Gibson,  C.  J. — The  doubt  is  not  so  much  about  the  extent  of 
the  plaintiff's  right,  as  about  the  means  to  enforce  it.  In  England, 
the  remedy  is  in  equity;  and  the  Judge  who  ruled  the  cause  was 
of  opinion,  that  the  common  pleas  had  equitable  jurisdiction  of  the 
case,  by  the  13th  section  of  the  act  of  the  16th  of  June,  1886, 
which  gives  that  court  among  other  things,  the  powers  of  a  court 
of  equity,  so  far  as  relates  to  "  the  care  of  trust  monies  and  prop- 
erty, and  other  monies  and  property ;"  and  I  will  not  say  that 
this  obscure  clause  might  not  be  so  construed,  were  it  necessary  to 
resort  to  it,  as  to  shake  off  the  imperfect  remedy  we  were  com- 
pelled to  employ,  as  a  substitute  for  a  bill  in  equity.  But,  juris- 
diction is  more  explicitly  given  to  the  orphan's  court,  which,  with- 
in the  limits  of  its  jurisdiction,  is  strictly  a  court  of  equity,  pro- 
ceeding by  petition  and  answer,  and  enforcing  its  decrees  by  at- 
tachment, sequestration,  or  execution,  as  the  case  may  require. — 
By  the  4th  section  of  the  act  of  the  29th  of  March,  1832,  its 
jurisdiction  is  extended  to  all  cases  in  which  "executors,  adminis- 
trators, guardians,  or  trustees^  are  possessed  of,  or  undertake  the 
care  and  management  of,  or  are  in  any  way  accountable  for  the 
real  or  personal  estate  of  a  decedent;"  and  the  provision  \&  re- 
peated, word  for  word,  in  the  19th  section  of  the  act  of  1836. — 
Now,  all  the  authorities  shew  that  equity  relieves,  in  a  case  of  the 
kind,  on  the  ground  of  trust.  The  devise  passes  the  legal  title ; 
but  a  chancellor  holds  the  recusant  devisee  bound,  as  a  trustee,  to 
compensate  the  devisee  he  has  disappointed.  Being  seized  of  the 
legal  estate,  he  is,  in  the  words  of  the  statute  last  quoted,  a  trus- 
tee, possessed  of  and  accountable  for  the  real  estate  of  a  decedent ; 
and  were  this  purely  a  case  for  compensation,  the  remedy  would, 
undoubtedly,  be  by  sequestration.  But  the  estate  of  the  refrac- 
tory devisee,  in  this  instance,  is  found  in  the  special  verdict,  to  be 
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worth  twice  as  mnch  as  the  estate  he  rejected ;  and  it  is  impossi- 
ble to  conceive  that  the  disappointed  devisee  could  get  more  than 
compensation  from  it.  As  a  general  principle,  the  weight  of  au- 
thority decisively  inclines  to  the  side  of  compensation,  and  not 
forfeiture ;  and  the  writ  of  sequestration  is  used  to  prevent  the 
disappointed  devisee,  from  being  in  reality,  a  gainer,  by  what  was 
apparently  his  loss.  Aftef  compensation  is  made,  pursuant  to  it, 
the  surplus  remains  to  the  devisee ;  but  why  employ  it,  when  there 
cannot,  by  any  possibility,  be  a  surplus?  Where  the  disappointed 
devisee  must  be  a  loser,  in  any  event,  it  would  be  useless  to  keep 
the  property  locked  up  in  the  hands  of  a  sequestrator,  who  must 
be  paid  for  his  services.  The  profits  from  it  would  not  be  equal  to 
the  profits  of  the  estate,  of  which  the  complainant  had  been  de- 
prived; and  the  property  would  remain  sequestered  forever.  I 
confess  that  I  have  found  no  precedent  for  such  a  case ;  but  it  ap- 
pears to  me  to  be  one,  not  of  compensation,  but  of  forfeiture. — 
Even  Lord  Eldon,  who  maintained  the  principle  of  compensation 
as  a  general  one,  admitted  in  Tibbets  v%,  Tibbets,  19  Vesey  666 ; 
and  Green  w.  Green,  tJ.  668 ;  that  there  are  cases  to  which  it  is 
inapplicable.  There  would  often  be  no  other  remedy  than  a  de- 
cree to  convey';  and  such  a  decree  might,  in  this  instance,  have 
been  obtained  in  the  orphan's  court.  But  was  the  plaintiff"  bound 
to  obtain  it,  as  the  foundation  of  an  action  at  law?  As  a  conse- 
quence, if  the  legal  title  would  have  been  decreed  for  his  peculiar 
benefit,  he  might  waive  it,  on  the  foot  of  a  familiar  maxim,  and 
maintain  his  ejectment,  according  to  the  established  practice,  in 
Pennsylvania,  on  his  equitable  title.  The  court,  therefore,  had 
jurisdiction  of  the  matter,  in  the  form  of  the  proceeding  before 
it;  and  the  plaintiff  ought  to  have  recovered. 

Order  of  the  Common  Pleas  reversed, 

and  judgment  for  the  plaintiff. 
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Leland's  Appeal- 

The  Orphan's  Court  has  not  jurisdiction  to  decree  specific  performance  of  a  pa- 
rol contract,  made  by  husband  and  wife,  of  the  estate  of  the  wife,  where  a  deed 
was  executed  by  husband  and  wife,  and  acknowledged,  but  not  deliyered,  in  tha 
life  time  of  the  wife,  and  where  no  possession  was  taken  of  the  premises  by  the 
party  contracting,  during  the  life  of  the  wife,  and  where  no  money  was  paid  dur- 
ing her  life  time. 

In  the  matter  of  the  estate  of  Sylvia Leland,  deceased;  appeal 
from  the  Orphan's  Court  of  Delaware  count}/. 

This  was  an  appeal  from  the  decree  of  the  orphan's  court  of 
Delaware  county,  refusing  to  order  a  performance  of  a  parol  con- 
tract, entered  into  by  husband  and  wife,  for  the  sale  of  the  prop- 
erty of  the  wife.  It  came  before  the  orphan's  court  on  a  petition 
of  John  Leland,  administrator  of  the  estate  of  Sylvia  Leland,  de- 
ceased, which  stated  that  Sylvia  Leland  was  in  her  life  time,  seiz- 
ed of  a  tract  of  land,  conveyed  to  her  by  Haydock  Gttrrigues,  with 
the  consent  of  her  husband,  John  Leland,  the  petitioner ;  the 
property  being  known  as  the  Buck  Tavern,  for  the  consideration 
of  ¥5300.  That  the  said  Sylvia  Leland  and  her  husband,  in  Oc- 
tober, 1846,  by  a  parol  bargain  or  contract,  bound  themselves  to 
sell  and  convey  the  said  property  to  one  Jacob  Keyser.  That  af- 
terwards, viz :  on  the  same  day  of  the  making  of  the  parol  con- 
tract, an  agreement  under  seal  was  executed  by  Jacob  Keyser  and 
John  Leland,  the  husband,  by  which  John  Leland  agreed  to  sell  to 
Keyser  the  same  property.  That  afterwards,  in  December,  of  the 
same  year,  the  said  Sylvia  being  indisposed,  her  husband  and  her- 
self executed  a  deed  for  the  premises,  to  Jacob  Keyser,  aforesaid, 
and  acknowledged  it  in  form,  but  she  died  intestate,  before  the 
deed  was  delivered.  That  Keyser  afterwards  paid  the  petitioner 
a  part  of  the  purchase  money,  and  that  petitioner  delivered  to  him 
the  deed,  executed  by  the  said  Sylvia  and  himself,  and  that  the 
said  Keyser,  thereupon,  went  into  possession  of  the  same,  and  still 
holds  possession.  That  the  contract  is  and  was,  at  the  death  of 
the  said  Sylvia,  so  far  executed,  that  it  would  be  against  equity  to 
rescind  the  same. 

The  court  was  prayed  to  decree  specific  performance  of  the  con- 
tract.    The  court  below  delivered  the  following  opinion: 

In  the  matter  of  the  estate  of  Sylvia  Leland,  deceased,  upon 
the  face  of  the  petition  it  is  admitted  that  what  is  called  and  at- 
tempted to  be  enforced  as  the  deed  of  Sylvia  Leland,  a  married 
woman,  never  was  delivered  by  her :  such  delivery  we  think  essen- 
tial to  its  validity.    We  are  unwilling  to  lessen  or  remove  any  of 
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the  safeguards  by  whicli  the  real  estate  of  married  women  is  now 
protected.  No  statute  has  been  shown,  by  which  the  relief  pray- 
ed for  is  directed  to  be  given  by  the  orphan's  court.  We  refuse, 
therefore,  to  make  any  order  to  that  effect ;  but,  on  the  contrary, 
adjudge  and  decree  that  the  said  petition  be  dismissed,  and  so  says 
the  court. 

The  errors  assigned  were : 

1.  The  court  erred  in  dismissing  the  petition  of  John  Leland, 
administrator. 

2.  The  court  below  erred  in  refusing  to  decree  the  specific  per- 
formance of  the  contract. 

The  case  was  ar^ed  on  the  part  of  the  appellant  by  G-.  Blight 
Brovme. — ^At  the  tmie  of  the  execution  of  the  written  agreement 
of  sale,  John  Leland  was  tenant  in  fee  simple  in  right  of  his  wife : 
Pemberton  v».  Hicks,  IBinn.  9.  He  could  make  a  sale  of  her 
land,  and  a  court  of  equity  would  decree  a  specific  performance, 
unless  he  made  answer  that  she  refused,  and  he  could  not  per- 
suade her:  2  Vin.  203.  In  this  case  she  is  to  be  considered  as 
consenting  and  only  hindered  by  the  act  of  God.  After  her  death 
his  estate  in  her  right  ceased,  and  he  became  tenant  by  the  cour- 
tesy, and  the  heirs-at-law  held  the  remainder.  The  heirs  are 
bound  by  this  sale,  because  it  was  so  far  executed  that  the  deed 
had  been  separately  acknowledged  by  her,  and  comes  within  the 
Beckwith  case:  2  Coke  Bep.  67.  He  also  cited  Bacon's  AhU 
Fines  193. 

Darlington^  contra,  was  not  heard  by  the  court. 

The  opinion  of  the  court  was  delivered  April  15,  by 
BooBRS,  J. — ^The  real  estate  of  a  married  woman  cannot  be  di- 
vested, except  by  fine  and  common  recovery,  or  by  deed,  ac- 
knowledged according  to  the  act  of  26th  February,  1770,  estab- 
lishing a  mode  by  wmch  husband  and  wife  may  convey  her  estate 
and  Oliver  the  deed  to  the  grantee.  The  acknowledgment  is 
nothing,  unless  it  be  delivered,  for  the  delivery  is  of  the  essence 
of  the  deed;  until  delivery,  the  wife  may  revoke  her  assent,  not- 
withstandingshe  may  have  acknowledged  the  deed  in  due  and  pro- 

Eer  form.  Here  before  the  conveyance  was  consummated  by  de- 
very,  the  wife  died ;  and  eo  instantij  the  estate  vested  in  her 
heirs.  Had  the  deed  been  delivered  in  her  life  time,  as  an  escrow, 
a  different  case  would  be  presented,  but  as  nothing  was  done  by 
her,  except  executing  and  acknowledging  the  deed,  we  are  of 
opinion  the  court  was  right  in  refusing  to  decree  a  specific  perfor- 
mance of  the  contract.  This  is  matter  of  some  consequence  to 
the  heirs,  for  if  a  conveyance  is  decreed,  the  purchase  money  be- 
ixig  personal  property,  would  go  to  the  husband,  in  exclusion  of 
the  neirs,  or  personal  representatives. 

Decree  affirmed. 
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Bail  tinder  the  88d  section  of  tlie  act  of  12th  July,  1842,  to  abolish  imprison- 
ment for  debt,  are  not  released  from  liability,  by  tike  prc^pleriy  of  the  defisndant 
bdng  levied  upon  and  sold,  under  a  subsequent  execution. 

Error  to  the  court  of  Oonmion  Pleas  of  ScJmplhill  county. 
Statement  of  the  plaintiff. — The  plaintiff,  William  Lerch,  ob- 
tained a  ju^nent  against  John  EUwood,  for  $34  75,  on  the 
second  day  of  June,  in  the  year  1843,  before  George  Heisler,  a 
justice  of  the  peace  of  Schuylkill  county.  An  execution  was  im- 
mediately issued  and  levied  upon  personal  property  of  the  defen- 
dant, sufficient  to  satisfy  it.  After  the  levy  was  madcy  on  the 
same  day,  George  H.  Stichter,  the  present  defendant,  entered  in- 
to a  recognizance  of  bail  for  a  stay  of  execution,  according  to  the 
5>royision8  of  the  38d  section  of  the  act  to  abolish  imprisonment 
or  debt,  passed  July  12, 1842,  and  the  execution  was  superseded. 
Before  the  stay  of  execution  expired,  all  the  property  owned  by 
John  Ellwood,  at  the  date  of  the  recognizance,  (and  of  greater 
value  than  the  amount  of  this  judgment)  was  sold  by  the  sheriflf 
of  Schuylkill  coimty,  under  executions  issued  after  the  date  of  the 
recognizance.  When  the  stay  expired  the  plaintiff  issued  an  exe- 
cution on  his  judgment,  which  was  returned  Nulla  Bona. 

A  scire  facias  was  issued  on  the  recognizance  of  bail  by  the 
justice  of  the  peace,  before  whom  it  was  taken,  and  judgment 
rendered  by  him  against  the  defendant,  George  H.  Stichter,  who 
appealed  to  the  court  of  common  pleas  of  Schuylkill  county. 

Upon  the  trial  in  the  common  pleas,  the  facts  above  stated  hav- 
ing been  proved  aad  admitted,  Kidder,  President,  charged  the 
jury  that  the  plaintiff  having  shewn  no  breach  of  the  con<£tion  of 
the  recognizance,  could  not  recover.  The  plaintiff  excepted  to  the 
charge  of  the  court,  and  issued  a  writ  of  error. 

Error  assigned : 

The  court  erred  in  charging  the  jury  that  the  plaintiff  could 
not  recover. 

XXXin  Sec.  of  the  act  of  July  12, 1842,  entitled  an  act  to 
abolish  imprisonment  for  debt — Pomp.  L.  389: 

"A  defendant  against  whose  body,  by  the  provisions  of  this  act, 
an  execution  cannot  be  issued  by  an  alderman  or  justice  of  the 
peace,  shall  be  required,  in  order  to  obtain  an  appeal,  stay  of  ex- 
ecution, or  adjournment,  to  give  a  bond  or  recognizance  in  the  na- 
ture of  special  bail,  conditioned  that  no  part  of  the  property  of 
the  defendant  which  is  liable  to  be  taken  in  execution,  shall  be  re- 
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mored,  secreted,  assigned,  or  in  anj  way  disposed  of,  except  for 
tiie  necessary  support  of  himself  and  family,  until  after  the  plain- 
tiff's  demand  shsJl  be  satisfied,  or  until  t^  expiration  of  ten  days 
after  sndi  plaintiff  shall  be  entitled  to  have  an  execution  issned 
<m  the  judgment  obtained  in  such  cause,  if  he  shall  obtain  judg- 
ment ;  and  if  the  condition  of  such  bond  or  recognizance  be  broken, 
and  an  execution  on  such  judgment  be  returned  unsatisfied  in 
whole  or  in  part,  the  plaintiff  in  an  action  on  such  bond  or  recog- 
nizance, shall  be  entitled  to  recover  the  value  of  the  property  so 
removed,  secreted,  or  assigned." — Dtmhp  Dig.  868. 

The  case  was  argued  by  Parry  for  plaintiff  in  error,  and  by 
(hmming  for  drfendant. 

The  opinion  of  the  court  was  deEvered  April  23,  by 
Bell,  J.— The  33d  section  of  the  act  of  July,  12, 1842,  abol- 
ishing imprisonment  for  debt,  directs  that  a  defendant  whose  body 
is  not  subject  to  be  taken,  in  execution  under  the  act,  shall,  in  or- 
der to  obtain  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  stay  of  execution,  or  an  adjournment  of  the  hearing  of  his 
case,  give  a  bond  or  recognizance,  ^^  conditioned  that  no  part  of 
the  property  oi  the  defendant,  winch  is  liable  to  be  taken  in  exe- 
cution, shail  be  removed,  secreted,  assigned,  or  in  any  way  duh 
po9ed  of,  except  for  the  necessary  support  of  himself  or  family, 
until  Hke  plamtifis  demand  shall  be  sat^ed,  or  until  the  expiration 
of  ten  days  after  such  plaintiff  shall  be  entitled  to  have  an  exe- 
cution issued  on  the  judgment  obtained  in  such  cause,  if  he  shall 
obtain  such  judgment;"  and  if  the  condition  be  broken,  the  act 

foes  on  to  give  ^e  plaintiff  a  remedy  on  the  bond  or  recognizance, 
a  the  case  on  hand,  such  a  recognizance  was  given,  for  stay  of 
execution  after  judgment  recovered.  Before  the  stipulated  stay 
expired,  an  execution,  at  the  suit  of  another  creditor,  swept  away 
the  property  of  the  defendant,  and  thus  baulked  the  first  creditor 
of  his  remedy  by  execution.  The  court  below  was  of  opinion  this 
was  no  violation  of  the  condition,  inasmuch  as  the  second  execu- 
tion was  not  the  act  of  the  defendant.  But  this  determination 
faUs  to  give  full  effect  to  the  terms  of  the  recognizance.  Liter- 
ally taken,  it  prohibits  every  disposition  of  the  defendant's  goods, 
(^except  for  necessaries)  and  we  think  it  plain,  this  literal  meaning 
is  in  harmony  with  the  spirit  and  object  of  the  act.  If  this  were 
not  so,  instead  of  affordmg  protection  to  the  vigilant  creditor,  as 
doubtless  was  its  object,  it  would  almost  certainly  secure  his  defeat, 
where  the  defendant  happened  to  be  insolvent,  by  exciting  the  ac- 
ticm  of  other  creditors,  who  would  have  nothing  to  do  but  enter 
bail  for  stay  of  execution,  and  then  issuing  process  themselves  se- 
cure the  firuit  of  their  stratagem.  Or,  the  debtor  himself,  prompt- 
ed by  the  feeling,  too  apt  to  be  engendered  by  the  legal  pursuit  of 
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a  debt,  wotdd  be  very  likely  to  adopt  this  course  as  a  means  of 
postponing  a  creditor  disliked,  because  prompt,  in  favor  of  those 
who  had  been  more  lax  and  indulgent;  and  thus,  the  maxim,  vigu 
lantibtiSy  non  dormientibvSy  jura  Bubveni\nty  would  be  subverted, 
Vx  without,  I  am  sure,  any  such  intent  on  the  part  of  the  law  makers. 
Were  the  statutory  condition  stipulated  in  pau^  as  a  covenant  be- 
tween contracting  parties,  it  wiU  scarcely  be  questioned,  a  breach 
of  it  would  be  involved  by  the  subsequent  action  of  a  third  party 
taking  in  execution  the  goods  of  the  defendant.  It  would  be  in 
vain  to  urge  this  was  the  result  of  no  immediate  act  of  the  latter. 
Regarded  as  a  proceeding  which  the  debtor  might  have  prevented 
by  the  payment  of  the  debt  due  the  last  executing  creditor,  it 
might  fairly  be  considered  as  an  act  perpetrated  by  the  defendant 
in  violation  of  his  covenant,  and  tins  would  bring  him  directly 
within  the  principle  which  denies  to  a  covenantor  the  power  by  any 
act  of  his  own,  without  the  consent  of  the  covenantee,  or  the  in- 
tervention of  lerislative  aid,  to  defeat  or  even  qualify  his  express 
undertaking.  But  esteemed  simply  as  the  act  of  a  stranger,  it 
falls  under  the  rule  that  a  covenantee's  right  to  have  a  covenant 
performed,  shall  not  be  defeated  or  prejudiced  by  the  act  of  a 
third  party.  It  has  been  truly  said,  the  admission  of  a  different 
rule  would  indeed  be  to  furnish  the  means  of  fraud  and  collusion 
to  an  alarming  extent;  therefore,  notwithstanding  the  difficulties 
that  may  attend  the  execution  of  a  covenant,  because  of  the  acts 
of  a  total  stranger,  the  covenantor  cannot  claim  an  exemption,  and 
if  the  performance  be  rendered  impossible,  he  must  answer  the 
breach  in  damages.  Phxtt  on  Cov.  694-5.  So  far  is  this  carried, 
that  even  piracy,  unless  specially  provided  against,  is  no  excuse 
for  the  non  performance  of  a  covenant  to  bring  home  a  freight 
from  a  foreim  port.  Bright  vs.  Cowper,  1  Brownlow  ^  Gould 
21 ;  8  Hast  445 ;  7  Tl  R.  885.  What  is  there  in  our  statute  that 
should  vary  this  imderstanding  of  the  undertaking  in  question? 
But  one  reason  has  been  suggested,  and  this  is  founded  in  conjec- 
ture, and  not  in  any  supposed  absence  of  analogy  between  a  cove- 
nant by  statutory  recognizance  and  a  private  specialty.  It  is  that 
appeals  and  adjournments  of  further  hearing,  are  by  the  act,  put 
in  the  same  category  with  stay  of  execution;  and  it  is  supposed, 
it  could  not  be  intended  to  exact  what  might  be  equivalent  to  ab- 
solute bail,  for  either  of  the  former  purposes.  The  answer  is,  the 
bail  required  is  not  absolute ;  but  if  it  were,  why  should  not  ab- 
solute bail  be  stipulated  on  appeal  or  adjournment  ?  The  one  hun- 
dred dollar  law,  prescribinc  the  terms  of  bail  on  appeal,  and  for 
stay  of  execution,  allowed  tne  alternative  of  a  surrender  to  prison, 
in  discharge  of  the  surety;  but  the  act  of  1842,  abolishing  im- 
prisonment for  debt,  abrogated  the  alternative,  and  as  a  conse- 
quence, a  change  in  the  terms  upon  which  these  privileges  are  to 
be  conceded,  became  necessary.    This  was  at  first  effected  by  the 
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last  mentioned  statute,  substitnting  the  chattels  for  the  body  of  the 
debtor.  Donley  vs.  Brownlee,  7  Barr  109,  and  see  Adams  vs.  Null, 
6  Watts  ^  Serg.  363.  Afterwards  the  act  of  20th  March,  1845, 
Dun  Dig.  928,  made  the  bail  absolute,  both  in  appeals  and  for 
stay  of  execution,  thus  adopting  the  policy  thought  to  be  so  un- 
reasonable by  the  defendant.  As  to  adjournment,  the  attachment 
of  the  defendant's  goods  being  the  only  security  the  plaintiff  has 
for  the  appearance  of  his  antagonist,  there  would  seem  to  be  a  fit- 
ness in  extending  the  same  security,  if  adjournment  means  a  post- 
ponement of  a  final  determination. 

The  construction  intimated  is  strongly  countenanced  by  the 
provision  of  the  35th  section,  to  the  eSect  that  after  a  defendant 
has  given  the  bond  required  by  the  11th  section  of  the  act,  ''he 
^all  not  sell,  assign,  or  dispose  of  any  part  of  his  propeii;y,  which 
is  not  exempt  bj  law  from  execution,"  &c.  Here  is  a  marked 
change  of  condition,  which  cannot  be  ascribed  to  accident.  This 
in  terms  makes  the  bail  liable  for  all  interferences  with  the  prop- 
erty levied.  Had  not  a  difference  been  intended,  it  is  impossible 
to  believe  this  striking  change  in  the  language  of  the  same  statute 
could  have  occurred. 

These  considerations  leave  us  without  doubt  that  bail  for  stay  of 
execution  under  this  act,  is  bound  to  account  for  the  goods  of  the 
defendant,  after  the  expiration  of  the  stay,  as  against  all  the  world; 
and  if  he  fail  to  do  so,  he  must  answer  in  their  value;  a  levy  and 
sale,  under  subsequent  execution,  excuses  him  not. 

Judgment  reversed  and  venire  de  novo  awarded. 


VOL.  I. — a. 
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McAdams^  Executors  verstis  Stilwell- 

It  is  not  necessary  to  call  all  of  the  subscribing  witnesses  to  an  instmment  of 
writing,  to  prove  its  ezeontion. 

Where  there  is  a  role  of  court  requiring  that  a  plea  of  rum  ett  factum,  be  yerified 
by  affidavit,  such  affidavit  must  be  made. 

A  father  or  guardian  who  executes  an  indenture  of  apprenticeship,  under  our 
statute,  in  evidence  of  his  assent,  is  not  bound  for  the  performance  of  its  covenants. 
These  are  considered  as  the  undertakings  of  the  apprentice. 

Where  the  death  of  a  defendant  is  suggested,  after  judgment  on  the  verdict,  it 
will  furnish  no  ground  for  interfering  with  the  verdict 

Where  a  rule  of  court  requires  exceptions  to  be  taken  to  the  charge  of  the  oourt, 
before  the  verdict  is  received;  where  this  is  not  done,  exceptions  to  it  will  not  be 
reviewed  on  error. 

Where  a  witness  since  deceased,  was  examined  before  referees,  whose  award 
was  afterwards  erroneously  set  aside  by  the  court,  and  his  testimony,  offered  to  be 
proved  fh)m  notes  thereof,  taken  by  counsel,  was  rejected,  because  the  award  had 
been  set  aside,  on  the  ground  that  the  court  considered  the  appointment  of  the 
referees  as  a  nullity:  such  rejection  is  ground  of  error,  if  in  point  of  law,  such 
reference  was  not  a  nullity,  and  the  award  of  the  referees  ought  to  have  been  sus- 
tained. 

In  an  agreement  to  refer  to  referees,  an  action  pending  in  court,  or  perhaps 
where  there  is  a  simultaneous  agreement  to  commence  one,  it  is  not  necessary,  un- 
der either  the  acts  of  1705  or  1806,  that  the  parties  provide  that  the  submission 
be  made  a  rule  of  court.  Such  consent  will  be  implied,  in  the  absence  of  a  contra- 
dictory provision. 

Sealing  the  award  is  dispensed  with,  by  the  act  of  28th  March,  1808. 

Our  courts  will  give  effect  to  an  award  made  under  a  submission,  according  to 
its  terms. 

Error  to  the  Common  Pleas  of  Montgomery  county. 

This  was  an  action  of  covenant,  brought  by  Joseph  Stflwell  vs. 
Robert  McAdams,  on  an  indenture  of  apprenticeship  made  by  Jo- 
seph Stilwell,  then  a  minor,  hj  the  consent  and  advice  of  his  fa- 
ther, Samuel  Stilwell,  and.  which  was  signed  by  Joseph  Stilwell, 
Samuel  Stilwell,  and  Robert  McAdams,  and  witnessed  by  Jacob 
F.  Lukens.  The  indenture,  dated  March  4,  1839,  contained  a 
covenant  to  teach  the  plaintiff  the  art  and  mystery  of  a  cord- 
wainer,  and  the  other  usual  covenants  to  furnish  meats,  drink,  ap- 
parel, freedom  suit,  &c.  This  suit  was  brought  for  damages,  for 
breach  of  contract  in  the  indenture.  The  narr.  was  not  stated  on 
the  paper  book. 

August  17,  1846;  defendant  plead  non  est  factum^  and  cove- 
nants performed,  with  leave  to  give  the  special  matters  in  evidence. 

Same  day  the  case  was  submitted  to  referees  by  the  following 
agreement  of  counsel: 

Joseph  Stilwell,  "j     And  now  to  wit:  August  26, 1846. — ^It  is 

vs.  V  hereby  agreed  that  the  above  case  be  referred 

Robert  McAdams.  j  to  Spencer  Thomas,  Spencer  Shoemaker,  and 


Digitized  by  VjOOQIC 


March  1850.]  OP  PENNSYLVANIA-  91 

[McAdams'  ExecittoTS  v.  StihreD.] 

William  Miohener,  who,  after  they  shall  have  been  duly  sworn  or 
affirmed  according  to  law,  shall  hear  the  parties,  their  proofs  and 
allegations,  and  decide  under  the  declaration  filed  by  the  above 
plaintiff,  in  said  case,  what  amount  he  is  entitled  to  have,  of  and 
from  the  said  defendant,  if  any — ^whose  report  or  decision  shall  be 
final  and  conclusive  upon  the  parties. 

And  it  is  hereby  further  agreed,  that  whatever  amount,  if  any, 
is  found  in  favor  of  the  plaintiff,  the  prothonotary  of  said  court 
shall  enter  judgment  in  the  said  case  for  the  amount,  if  any,  so 
found  as  aforesaid.  The  said  referees  are  also  to  determine  as  to 
the  costs,  and  shall  have  authority  to  apportion  the  costs  between 
the  parties,  if  they  should  think  any  apportionment  necessary  and 
just. 

And  it  is  hereby  agreed  that  the  meeting  of  the  referees  and 
parties  meet  at  the  public  house  of  Robert  Thompson,  in  Fitzwa- 
tertown,  on  the  22d  day  of  September  next,  1846,  at  10  o'clock, 
A.  M.,  or  upon  such  other  day,  to  suit  the  convenience  of  both 
parties,  if  said  day  should  not. 

September,  22, 1846,  the  referees  made  the  following  report: 

We  the  arbitrators  within  mentioned,  met  at  the  time  and  place 
within  mentioned,  and  being  first  duly  qualified  according  to  laWj 
and  after  having  heard  the  parties  through  their  counsel,  their 
proofs  and  allegations,  do  find  in  favor  of  the  plaintiff,  the  sum  of 
eid^y-five  dollars,  with  costs  of  suit. 

Witness  our  hands  this  twenty-second  day  of  ninth  month, 
eid^teen  hundred  and  forty-six. 

Filed  September  23, 1846. 

October  2, 1846,  defendant  filed  the  following  exceptions: 
Exceptions  to  award. 

1.  The  award  was  not  made  under  the  seals  of  the  arbitrators 
or  referees. 

2.  The  arbitrators  made  a  plain  mistake  in  matters  of  law,  in 
not  making  an  award  in  favor  of  the  defendant.  The  undisputed 
proof  of  a  prior  action  and  recovery  by  the  above  plaintiff,  against 
the  above  aefendant,  on  the  same  indenture  declared  on  in  tms  ac- 
tion,  and  the  receipt  of  the  money  was  a  conclusive  legal  bar  to 
plaintiff's  recovery,  and  legally  entitled  the  defendant  to  an  award 
in  his  favor. 

3.  There  is  no  subscribing  witnesses  to  the  agreement,  to  refer 
the  matters  in  controversy  in  the  above  case,  nor  any  affidavit 
that  the  same  was  duly  executed  by  the  parties,  and  the  award 
was,  therefore,  illegally  filed  by  the  prothonotary. 

4.  No  rule  was  made  by  the  court  upon  the  agreement  in  the 
above  caae,  that  the  parties  shall  submit  to  and  be  finally  condud- 
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6d,  by  the  arbitration  of  award,  pursuant  to  said  agreement  or 
submission. 

October  30,  1846,  award  set  aside  by  the  court. 

Opinion  of  the  court. 

Stilwell  v9.  McAdams,  No.  25,  May  term,  1846.  In  Common 
Pleas  of  Montgomery  county.  Exceptions  to  award  of  referees 
and  opinion  of  court. 

In  feenson  vb.  Quiggle,  7  WattB  362,  it  is  said  by  Justice  Hous- 
ton that  not  entering  a  rule  of  court  on  record  in  cases  of  refer- 
ence is  not  matter  of  exception,  as  that  was  unusual  in  practice 
under  the  act  of  1705.  That  statute  however  required  a  consent 
in  the  submission  to  such  rule  in  terms,  and  they  are  repeated  in 
the  6th  section  of  the  act  of  1836,  which  embraces  the  former  in 
substance.  It  may  therefore  be  taken  for  granted  as  it  was  in  8 
Watt%  ^  Sera.  43,  on  similar  grounds,  that  "the  legislature  in- 
tended that  thereafter  they  should  be  executed."  The  adminis- 
tration of  justice  suffers  as  well  as  the  legal  profession,  if  the 
statute  and  common  law  especially,  when  required  in  the  institu- 
tion of  legal  proceedings,  be  not  observed. 

It  is  difficult  to  assign  a  place  to  this  submission  and  award. — 
By  the  agreement  of  the  parties,  the  referees  shall  decide  the 
amount  recoverable  under  plaintiff's  declaration  filed  in  the  case, 
and  for  that  the  prothonotary  shall  enter  judgment.  It  is  not, 
therefore,  under  the  6th  section  of  the  act  of  1886,  for  by  that, 
independent  of  the  question  as  to  a  consent  for  a  rule  of  court, 
the  award  shall  be  proved  by  the  court  and  entered  of  record,  then 
it  shall  have  the  effect  of  a  verdict,  and  the  winning  party  shall 
have  judgment.  But  this  submission  outs  the  court  from  dl  such 
interposition,  and  the  prothonotary  is  made  the  only  instrument 
in  the  first  instance  for  the  entry  of  judgment. 

Nor  is  it  under  the  preceding  sections  of  that  act.  They  sub- 
ject the  party — who  does  not  perform  the  award  to  the  penalties 
of  contemning  a  rule  of  court — ^which  may  be  imprisonment  of 
his  person.  But  here  there  is  no  such  rule  of  court  either  in  fact 
or  by  construction,  and  consequently  the  case  is  not  under  these 
several  provisions. 

The  act  of  1806,  also  requires  a  rule  of  court,  where  the  action 
is  pending  in  court,  and  here  it  is  pending.  But  besides  this,  the 
award  must  be  made  out  under  the  hands  and  seals  of  the  referees, 
and  here  their  seals  are  not  affixed  to  their  signatures;  under  that 
act  therefore,  the  award  cannot  be  sustained. 

How  then  is  it  at  common  law?  That  indeed  knew  of  but  one 
kind  of  submission  and  award  in  its  ancient  simplicity.  It  suf- 
fered parties  who  had  not  come  into  court  to  select  their  own  tri- 
bunal for  settlement  of  their  disputes,  and  the  referees  were  chosen 
by  parol  or  in  writing,  and  with  or  without  a  bond  to  bind  them  to 
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the  award.  In  Bemas  vs.  Quiggle  it  is  said  that  if  there  was  a 
srdt  there  was  no  reference  at  common  law.  This  is  true  of  its 
policy  prior  to  the  reign  of  2d  Charles,  in  which  however  a  scheme 
was  devised  hy  the  court  for  the  introduction  of  anothw,  where 
action  had  been  commenced ;  according  to  that,  a  rule  of  court 
was  granted  on  consent  of  the  parties  htigant,  to  refer  merchants' 
accounts  and  such  like  perplexiug  matters  before  the  jury,  and  on 
that  rule  the  award  was  enforced  by  process  of  contempt.  This 
practice  received  legislative  sanction  in  9  and  10  Wm.  8d  ch.  16, 
extended  to  this  State,  which  embodied  it  for  the  excellence  of  the 
process  to  compel  performance,  and  extended  it  to  the  ancient 
submission,  where  no  suit  had  been  broucht :  Kid.  21,  and  8hip- 
pin's  Opinion^  p.  826-8.  Two  kinds  of  this  mode  of  trial  were 
therefore  known  in  the  common  law.  But  this  submission  and 
award  agrees  with  neither  of  them — ^not  with  the  first,  since  here 
an  action  was  pending,  nor  with  the  second,  since  that  had  its  on- 
ly foundation  in  a  consent  of  the  parties  to  a  rule  of  court,  being 
indeed  the  handiwork  of  the  court  in  its  inceptive  structure  first 
authorized  by  the  parties.  It  cannot  therefore  be  maintained  un- 
der the  statute  or  common  law,  and  hence  it  is  set  aside  by  the 
court.  D.  Kbause. 

Specification  of  errors. 

1.  The  court  erred  in  deciding  that  the  submission  and  award 
could  not  be  maintained. 

2.  The  court  erred  in  setting  aside  the  award,  and  in  not  per- 
mitting the  judgment  entered  thereon  to  be  enforced. 

November  1846,  by  leave  of  court,  defendant  plead  specially 
and  gave  notice. 

That  the  plaintifi*,  Joseph  StilweU,  before  the  commencement  of 
this  suit,  and  after  the  expiration  of  his  term  of  apprenticeship, 
viz :  in  September,  1846,  instituted  an  action  on  the  same  inden- 
ture, before  Fitzwater,  a  justice,  for  $25,  for  his  freedom,  as  his 
whole  claim  on  the  indenture ;  that  plaintiff  and  Robert  McAdams, 
the  defendant,  referred  all  matters  m  dispute  between  them,  to  re- 
ferees, who  afterwards  reported  in  favor  of  the  plaintiff  for  the 
sum  of  $20;  that  judgment  was  entered  on  the  award,  and  that 
sum  with  costs  of  suit  was  paid  by  McAdams,  and  accepted  by 
Stilwell,  in  full  of  all  demands. 

On  the  trial  in  October,  1848,  plaintiff  offered  in  evidence  the 
indenture,  declared  on  and  proved  its  execution  by  Fitzwater,  one 
of  the  subscribing  witnesses.  Objected  to,  because  there  is  an- 
other subscribing  witness  not  produced.  Admitted  and  defendant 
excepts. 

After  plaintiff  had  closed,  the  defendant  then  offered  to  read 
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the  notes  of  the  testimony  of  Edward  Sweeny,  taken  before  the 
referees  in  this  case,  as  above  proved.  The  plaintiff  objects,  and 
shows  the  record  containing  the  proceedings  of  that  reference,  and 
alledges  that  no  referees  were  legaUy  appointed,  but  that  the  ap- 

S ointment  was  a  nuUity,  and  so  decided  by  the  court  on  defen- 
ant's  exception  to  it  on  that  point,  and  there  was  no  authority  to 
swear  the  witnesses  and  take  the  testimony  as  now  oflFered  from 
the  notes  of  Mr.  Sterigere.  Objection  sustained  and  defendant 
excepts,  and  this  bill  sealed.  D.  Kbause,  [l.  s.] 

Tne  defendant's  counsel  then  offered  and  gave  in  evidence  the 
docket  of  Justice  Fitzwater,  containing  the  record  of  the  suit  of 
Stilwell  V8.  McAdams,  before  referred  to. 

Plaintiff's  coimsel  then  claimed,  only  upon  the  counts  in  the  narr. 
relating  to  defendant  not  having  taught  plaintiff  the  art  and  mys- 
tery of  a  cordwainer. 

The  court  charged  the  jury  that  the  action,  shewn  by  Justice 
Fitzwater's  docket,  and  the  process  and  proceedings  therein,  and 
the  testimony  of  the  Justice  relating  thereto,  was  not  a  bar  to 
plaintiff's  recovery. 

Oct.  19, 1848 ;  verdict  for  plaintiff  for  J130 — same  day  motion 
for  new  trial. 

Aug.  31,  1849;  motion  for  new  trial  overruled — Sept.  7th 
judgment  on  the  verdict. 

Sept.  24, 1849 ;  defendant's  death  suggested,  who.  It  was  alledg- 
ed,  died  Jan.  5,  1849 — same  day  his  Executors  substituted  as  de- 
fendants. 

Errors  assigned : 

1.  The  court  erred  in  admitting  the  indenture  given  in  evidence, 
to  which  there  were  two  subscribmg  witnesses,  on  the  production 
and  proof  of  only  one  of  such  witnesses.  The  plea  of  non  est  fac- 
tum having  been  pleaded. 

2.  The  court  erred  in  refusing  to  allow  the  notes  of  testimony  of 
Edward  Sweeny,  (who  was  examined  as  a  witness  for  the  defendant 
before  the  referees  in  this  case,)  taken  by  the  defendant's  counsel, 
after  F^^  <>f  witness's  death,  and  of  the  notes  of  his  testimony. 

3.  The  court  erred  in  charging  the  jury  that  the  docket  of  the 
Justice,  and  process  and  proceeding  in  the  action  of  Joseph  Stil- 
well, (the  plaintiff  in  this  suit,)  against  Robert  M' Adams,  the  de- 
fendant, commenced  before  Jacob  Fitzwater,  Esq.,  a  justice  of  the 
peace,  September  10,  1845,  and  the  testimony  of  said  justice, 

given  in  relation  thereto,  and  the  said  action  was  not  a  bar  to 
le  plaintiff's  recovery  in  this  action. 

4.  The  plaintiff  was  not  entitled  to  recover  in  this  action,  un- 
der the  pleadings  and  evidence  in  the  cause. 

6.  The  plaintiff  declared  on  an  "indenture  made  between  Jo- 
seph Stilwell  of  the  one  part^  and  Robert  McAdams  of  the  other 
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part.'*  The  indenture  given  in  evidence  was  an  indenture  nnder 
the  hands  and  seals  of  Joseph  StUwell,  Samtiel  StUweU  and  Robert 
McAdafMy  (see  Appendix  A,)  and  was  improperly  admitted,  and 
plaintiff  cannot  recover. 

6.  The  plaintiff  Joseph  Stilwell  (doney  in  his  own  name,  cannot 
maintain  an  action  on  the  indenture  given  in  evidence,  executed 
by  Joseph  StUweUt  Samt^l  StUweU^  and  Robert  McAdams,  un* 
der  their  hands  and  seals,  and  he  cannot  recover  in  this  action. 

7.  The  motion  for  a  new  trial  was  overruled  and  judgment  en- 
tered on  the  verdict  after  defendant's  death,  and  before  his  death 
was  suggested  and  his  executors  were  substituted  as  defendants — 
three  terms  having  intervened  between  the  death  and  judgment, 
and  without  bringmg  in  the  executors  by  scire  facias.  See  also 
specification  of  errors  to  the  action  of  the  court  in  setting  aside 
the  awards 

The  case  was  arraed  by  Sterigere  for  McAdams,  plaintiff  in  er- 
ror, and  by  Boyd  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbll,  J. — ^There  is  nothing  in  the  first,  fourth,  fifth,  sixth  and 
seventh  errors.  Proof,  by  one  of  the  attesting  witnesses,  of  the  due 
execution  of  the  indenture,  was  su£Scient  to  enable  the  plaintiff 
below,  to  put  it  in  evidence.  It  is  unnecessary  to  call  all  the  sub- 
scribing witnesses  to  an  instrument  to  make  it  competent:  1 
CfreefUe(tfy  sec.  569.  But  were  this  otherwise,  the  rule-  of  Court 
spread  upon  the  paper  book  of  the  defendant  in  error,  requiring  a 
plea  of  non  est  factum  to  be  verified  by  affidavit,  is  a  sufficient  an- 
swer to  the  objection.     There  was  here  no  such  verification. 

The  admission  in  evidence  of  the  indenture  was  not  objected  to 
at  the  trial,  for  any  supposed  variance  between  it  and  the  narr. 
Nor  does  the  point  seem  to  have  been  made,  that  the  plaintiff  could 
not  maintain  the  action  in  his  name  alone,  upon  the  supposition 
that  his  father  Stilwell,  was  a  party  to  the  covenant  relied  on. 
But  had  it  been,  Velde  vs.  Levering,  2  R.  269,  and  Leech  vs. 
Agnew,  7  Barr.  21,  furnish  a  complete  refutation  of  this  position. 
Those  cases  settle  that  a  father,  guardian,  or  other  prochein  ami^ 
who  in  Pennsylvania  executes  an  indenture  of  apprenticeship,  un- 
der our  statute,  in  evidence  of  their  assent,  are  not  to  be  regarded 
as  parties  bound  for  the  performance  of  the  covenants.  These  are 
considered  as  the  undertakings  of  the  apprentice,  and  not  of  those 
whose  assent,  to  this  disposition  of  himself,  is  necessary  to  rive 
validity  to  the  instrument  by  which  the  engagement  is  effected. 

The  reply  to  the  seventh  error  is  conclusive.  The  death  of  the 
defendant  below  was  not  suggested  upon  the  record,  until  after  the 
rendition  of  the  judgment. 

This  assignment  of  error,  therefore,  calls  upon  us  to  pass  upon 
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a  state  of  facts,  of  which  the  record  fiimishes  no  information. — 
We  are,  consequentljr,  not  required  to  say  what  the  rulewonldbe, 
were  the  facts  snflSciently  ascertained.  I  think,  however,  it  may 
be  safely  asserted,  they  would  furnish  no  ground  for  interfering 
with  the  verdict,  though  perhaps  they  might  be  esteemed  a  reason 
for  disturbing  the  judgment.  But  even  this  I  do  not  mean  posi- 
tively to  aver. 

We  are  precluded  from  entering  upon  any  examination  of  the 
third  error,  which  complains  of  the  charge  of  the  Court.  A  rule 
of  the  Court  of  Common  Pleas  of  Montgomery  county  requires 
"  that  exceptions  must  be  taken  to  the  charge  of  the  Court,  before 
the  verdict  is  received,"  and  this  is  in  accordance  with  correct 
practice,  as  indicated  in  Holden  vs.  Cole,  1  Barr.j  303.  The  Pres- 
ident of  the  Court  below  certifies  that  no  exception  was  taken  to 
the  charge,  either  on  the  trial  or  afterwards.  It  is,  therefore,  not 
within  our  province  to  review  it. 

Thus  far  nothing  is  perceived  which  calls  for  interference  with 
the  judgment  rendered  below.  But  after  reflection  and  examina- 
tion of  the  authorities,  we  are  satisfied  the  court  fell  into  mistake 
in  rejecting  the  proffered  repetition  of  the  late  Edward  Sweeny's 
testimony,  before  the  referees,  as  reduced  to  writing,  by  the  de- 
fendant's counsel.  It  is  conceded  that,  generally,  what  a  deceased 
witness  said,  on  »  former  trial  of  the  same  cause,  may  be  thus 
proved.  But  the  court  rejected  the  evidence,  because,  as  it  was 
thought,  the  submission  under  which  the  cause  went  to  arbitra- 
ment, was  merely  null,  for  which  reason  it  was  set  aside  on  excep- 
tions filed ;  from  whence  it  results  that  what  took  place  before  the 
referees,  was  coram  non  jvdicej  and  therefore  ineffective  for  any 
purpose.  In  considering  this  proposition,  it  mav  be  admitted  that 
to  warrant  the  introduction  of  secondary  proof,  of  the  character 
here  proposed,  the  jurisdiction  of  the  tribunal  before  which  the 
dead  witness  testified,  must  be  established ;  since  without  the  pow- 
er to  determine^  the  ancillary  right  to  investigate,  per  testeSy  can- 
not exist.  But  it  must  also  be  agreed  that  if,  in  setting  aside  this 
award,  the  court  proceeded  upon  an  erroneous  assumption  of  the 
invalidity  of  the  submission,  the  evidence  offered  ought  not  to  be 
affected  by  the  mistake ;  for  it  owed  its  competency,  not  to  the 
continued  existence  of  the  award,  but  to  the  original  power  to 
make  it.      Thus,  such  testimony  is  available,  after  a  new  trial 

S anted,  2  StarMes  Uv.  327 ;  or  a  judgment  reversed ;  Noble  vs. 
cClintock,  6  Watts  ^  Serg.  68,  neither  of  which  subsequent 
facts  is  permitted  to  impeach  it.  In  estimating  its  sufficiency, 
therefore,  we  are  to  enquire,  on  original  ground,  irrespective  of 
the  mere  destination  of  the  award. 

The  record  informed  us  that  four  exceptions  were  taken  to  this 
award,  three  of  which  touched  the  sufficiency  of  the  submission. 
We  have  been  favored  with  a  copy  of  the  opinion,  delivered  on  the 
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hearing  of  the  rule  to  set  aside  the  award,  and  from  it  we  learn, 
that  the  role  was  made  absolute,  because  it  was  thought  the  sub- 
mission was  one  unknown  to  our  law.  Though  an  action  at  law 
was  pending,  to  which  the  submission  expressly  referred,  it  was 
said  it  couM  not  be  recognized  as  under  the  old  act  of  1705,  or 
the  more  modem  one  of  1886,  because  these  required  a  consent, 
expressed  in  the  agreement  to  refer,  that  it  should  be  made  a  rule 
of  court.  Besides,  these  statutes  require  an  approval  of  the  award 
by  the  court ;  whereas  this  agreement  stipulated  only  for  the  ac- 
tion of  the  Prothonotary,  in  entering  judgment ;  that  it  could  not 
be  taken  as  under  the  second  and  succeeding  sections  of  the  act 
of  1806,  for  that  also  required  the  submission  to  be  made  a  rule 
of  court;  and  fourth,  that  the  award  should  be  under  seal;  a 
form  not  exacted  in  this  instance.  But  all  our  adjudications  on 
this  subject  shew  these  objections  to  be  too  refined. 

Our  poUcy  has  been  to  encourage  the  settlement  of  litigation, 
through  the  intervention  of  rcferrees  ;  a  domestic  tribunal,  which 
long  experience  had  shewn  to  be  very  useful  and  appropriate,  in 
a  large  variety  of  cases.  The  courts  have  therefore  refused  to 
listen  to  merely  formal  objections,  whether  directed  against  the 
submission  itself,  or  addressed  to  the  award.  Herman  vs.  Free- 
man 9,  Serg.^Rawle  9.  It  was  accordingly  long  ago  settled,  that 
the  insertion  of  a  formal  agreement  to  m&e  the  submission  a  rule 
of  court,  is  not  necessary  to  its  eflBciency,  under  either  the  acts  of 
1705  or  1806,  whenever  an  action  is  pending,  to  which  the  sub- 
mission makes  reference.  Such  consent  will  be  implied,  whenever 
the  intent  of  the  parties  is  apparent,  and  a  simple  reference  to  the 
pending  action  is  held  to  maice  it  so  in  the  absence  of  a  contradic- 
tory provision.  It  is  unnecessary  to  run  over  all  the  cases  that 
shew  this.  It  may  suffice  to  refer  to  Harris  vb,  Hayes,  6  Bin, 
422,  Large  vs.  Passmore,  5  Sera.  ^  Rawle  51,  Bemus  vs.  Quig- 

fle,  7  Watts  864,  where  Mr.  .fustice  Huston  said  he  and  his 
rethren  thought  they  had  never  in  fact  known  an  instance,  where 
it  was  expressly  stated  the  reference  was  under  a  rule  of  court ; 
that  as  the  parties  had  a  right  so  to  refer,  and  could  not  be  re- 
strained by  the  court,  it  would  be  idle  to  ask  for  such  a  rule,  and 
it  never  was  asked ;  and  in  Kimmel  vs.  Shank,  1  Serg.  ^  Rawle 
24,  where  a  pending  cause  was  referred  to  three  men  "  on  whose 
decision,  or  a  majority  of  them,  judgment  to  be  entered  by  the 
Prothonotary,"  it  was  held,  that,  as  this  reference  could  not  be, 
under  the  compulsory  arbitration  law,  it  must  be  taken  to  be  with- 
in the  act  of  1705.  To  these  may  be  added  Okison  vs.  Flicking- 
er,  1  Watls  ^  Serg.  257.  There,  though  the  court  thought  the 
award  could  not  be  supported,  as  within  the  provision  of  the  act 
of  1806,  because  the  submission  did  not  expressly  stipulate  for  a 
rule  of  court,  there  would  be  no  difficulty  in  sustaining  it,  as  with- 
in the  act  of  1705,  which  the  act  of  1836  has  re-enacted,  had  the 

I.— G* 
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award  been  signed  by  all  the  referees.  In  the  particular  undei* 
consideration,  there  is  in  truth  no  difference  in  die  provisions  of 
these  two  statutes,  as  the  court  of  Common  Pleas  seems  to  have 
supposed.  The  same  liberal  spirit,  which  induced  the  courts  to 
overlook  mere  form,  in  giving  effect  to  the  elder,  is  the  governing 
sentiment,  when  construing  the  younger  act.  It  is  true  that,  in 
Benjamin  vs.  Benjamin  5  W^lUs  ^  Serg.  562,  a  case  where  at  the 
time  of  the  submission,  there  was  no  pending  action,  nor  any 
agreement  to  enter  one,  it  was  thought  the  award  made,  could  not 
be  brought  within  the  act  of  1836,  for  want  of  a  consent  rule. 
But  I  think  all  the  prior  determinations  shew  this  authority  to  be 
inapplicable  where  there  are  actions  in  court  to  which  the  submis- 
sion refers,  or  a  simultaneous  agreement  to  commence  one,  for 
then  there  is  a  plain  implication  of  an  intended  rule.  And  ac-* 
cording  to  Massey  vs.  Thomas,  6  Bin.  383,  the  same  implication 
obtains  under  the  provisions  of  the  act  of  1806. 

As  to  sealing  the  award  it  is  dispensed  with  by  the  act  of  28th 
March,  1808  ;  Dunlop  257.  Without,  therefore,  any  particular 
straining,  I  am  of  opinion  the  award  in  question  might  have  been 
upheld,  under  either  of  the  statutes  I  have  mentioncHi. 

But  if  it  be  granted  that  this  could  not  have  been  done,  why 
was  it  not  good  as  an  agreement  of  the  parties,  entirely  within 
their  power  to  make  ?  That  our  courts  will  ^ve  effect  to  an  award 
made,  under  such  submission,  according  to  its  terms,  the  case  of 
Gallup  V8.  Reynolds,  8  Watts  424,  is  an  express  authority  founded 
in  strong  reason  and  sound  policy ;  and  so,  I  take  it,  unimpeachable^ 

From  what  I  have  said,  it  wrll  be  perceived,  we  are  of  opinion 
the  evidence  rejected  ought  to  have  been  received.  For  this  error 
the  judgment  must  be  reversed. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


Moore  versm  Shultz, 

Where  real  estate,  oorered  bj  a  mortgage,  is  conyejed  in  trust,  for  the  use  of  a 
female  and  her  heirs,  with  power  to  her  to  dispose  of  the  same,  by  an  insimment 
of  writing,  duly  executed  in  the  nature  of  a  last  will  and  testament,  and  during 
her  life  time  she  pays  the  interest  on  the  mortgage,  and  after  her  death,  the  ad- 
ministrator of  her  estate  applies  to  the  Orphans'  Court  for  power  to  seU  the  said 
estate  for  payment  of  debts,  and  in  the  list  of  debts  is  included  the  mortgage :  a 
sale  of  the  said  premises,*  under  an  order  of  the  Orphans*  Court,  made  in  pursu- 
ance of  said  petition,  discharges  the  premises  from  the  lien  of  the  mortgage. 

There  being,  in  this  case,  in  es$f,  a  person  seized  to  the  use,  a  cestui  que  use, 
a  well  defined  use,  and  a  seizin,  out  of  which  it  was  to  issue,  the  statute  executes 
the  use,  and  the  property  was  Tested  in  such  female,  from  the  date  of  the  deed  to 
her  trustee. 

A  sale,  under  an  order  of  the  Orphans'  Court,  is  a  judicial  sale. 


Error  to  the  District  Court,  Philadelphia. 
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Catharine  Mary  Moore,  who  survived  Jane  Moore,  V9.  William 
J.  Shnltz,  administrator,  &€.,  of  Susan  Shultz,  terre  tenant.  Scire 
Facias  on  a  mortgage. 

This  was  a  scire  facias  on  a  mortgage,  executed  by  Robert  E. 
Shultz  to  Catharine  M.  Moore  and  J^ne  Moore,  to  secure  pay- 
ment of  his  bond  for  (500,  in  one  year,  with  interest.  Defence 
was  taken. 

The  only  question  was  whether  the  sale,  by  order  of  the  Or- 
plians'  Court,  hereafter  referred  to,  discharged  the  property  from 
the  lien  of  the  mortgage  upon  it. 

The  following  was  a  case  stated  for  the  opinion  of  the  court : 

Mocre  vs.  Shultz^  ^c. — It  is  agreed  that  the  following  case  be 
stated  for  the  opinion  of  the  court,  to  be  considered  as  if  the  facts 
had  been  found  by  a  special  verdict,  and  to  be  subject  to  a  writ 
of  error  by  either  party. 

On  the  26th  April,  1832,  John  Rutherford  and  wife  conveyed 
to  Benjamin  S.  Shultz,  in  fee,  a  lot  of  ground  on  the  west  side  of 
Juniper  street,  in  the  city  of  Philadelphia,  reserving  an  annual 
ground  rent  of  {60,  payable  half  yearly. 

On  the  27th  of  October,  1832,  Benjamin  S.  Shultz,  conveyed 
the  same  lot  to  Robert  E.  Shultz,  in  fee,  subject  to  the  ground 
rent. 

On  the  21st  of  November,  1832,  Robert  E.  Shultz  executed  the 
mortgaged  upon  which  the  scire  facias  issued,  to  secure  payment 
of  1^500  in  one  year,  with  interest. 

On  the  12th  of  February,  1835,  Robert  E.  Shultz  and  wife,  in 
consideration  of  (1000,  conveyed  the  premises  to  Benjamin  S. 
Shultz,  '^  in  trust,  for  tiie  use  of  Mrs.  Susan  S.  Shultz,  and  her 
heirs,  with  power  to  the  said  Susan  to  dispose  of  the  some,  by  an 
instrument  of  writing,  duly  executed,  in  the  nature  of  a  last  will 
and  testament." 

During  the  lifetime  of  the  said  Susan  S.  Shultz j  she  paid  the 
interest  on  the  mortgage  as  it  fell  due. 

The  said  Susan  S!  Shultz  departed  this  life  in  the  month  of 
June,  1845,  and  letters  of  administration  of  her  estate  were  grant- 
ed to  William  S.  Shultz. 

On  the  18th  of  September,  1846,  the  said  William  S.  Shultz, 
administrator,  &c.,  of  Susan  S.  Shultz,  presented  his  petition  to 
the  Orphans'  Court  for  the  city  and  county  of  Philadelphia,  sett- 
ing forth  that  the  said  Susan  (ued  seized  of  the  said  messuage  and 
lot  of  ground,  and  that  the  personal  estate  was  insufficient  for  the 
payment  of  debts ;  and  prayed  an  order  for  the  sale  of  the  said 
real  estate  for  the  payment  of  debts,  &c.  Annexed  to  the  peti- 
tion was  a  list  of  debts  of  the  intestate,  among  which  the  admmis^ 
trator  included  the  said  mortgage. 

On  the  same  day  the  said  court  granted  the  prayer  of  the  peti- 
tion, and  ordered  a  sale  of  the  premises. 
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On  the  2lBt  of  October,  1846,  the  said  administrator,  in  pursu- 
ance of  the  same  order,  exposed  the  premises  to  public  sale,  when 
the  same  were  sold  to  the  said  John  Rutherford,  for  the  price  or 
sran  of  {1050,  he  being  the  highest  bidder,  &c.  And  the  said 
administrator,  on  the  6th  November  following,  made  report  of  the 
said  sale,  which  was  thereupon,  viz  :  on  the  same  day  and  year, 
confirmed  by  the  court ;  and  security  was  ordered  in  the  sum  of 
{1400,  which  was  afterwards  duly  entered  and  approved  hj  the 
court ;  and  the  said  John  Rutherford  paid  to  the  said  administra- 
tor the  said  sum  of  $1060,  being  the  rail  amount  of  the  purchase 
money  aforesaid ;  and  on  the  25th  of  November,  1846,  the  said 
administrator  executed  a  deed  for  the  premises  to  the  said  John 
Rutherford,  in  fee. 

On  the day  of ,  1846,  the  said  administrator 

settled  an  account  in  the  Register's  oflBce,  in  which  he  charged 
himself  with  the  amount  of  the  inventory,  viz :  {175.85,  and  the 
proceeds  of  sale  of  the  real  estate,  viz :  $1050,  and  claimed  credit 
for  divers  payments,  including  {300  to  the  said  John  Rutherford 
for  arrears  of  ground  rent,  leaving  a  balance  in  his  hands  of 
{617.06.  An  auditor  was  appointed  to  make  distribution  of  the 
balance,  who  reported,  that  of  the  said  balance  the  sum  of  {154 
was  payable  to  the  said  John  Rutherford  for  the  further  arrears 
of  ground  rent,  leaving  the  sum  of  {463.06  for  the  said  mortgage. 

The  said  sum  of  {463.96  was  received  by  the  mortgagee  under 
an  agreement,  that  it  should  be  without  prejudice. 

The  question  for  the  opinion  of  the  court  is,  whether  the  said 
mortgage  has  been  discharged  by  the  said  sale  and  proceedings 
thereon,  either  in  whole  or  in  part. 

If  the  court  shall  be  of  opinion  with  the  plaintiff,  then  the  judg- 
ment to  be  entered  for  the  plaintiff  for  the  sum  of  { ,  upon 

the  payment  of  which  sum,  tiie  mortgage  is  to  be  satisfied  of  record. 

If  the  court  shall  be  of  opinion  with  the  defendant,  then  judg- 
ment to  be  entered  for  him. 

The  District  Court  gave  judgment  for  the  defendant,-  deciding 
that  the  mortgage  had  been  discharged  by  the  sale. 

The  case  was  argued  by  T.  J.  Wharton^  for  plaintiff  in  error, 
who  was  also  plaintiff  below : — 

1.  That  on  a  sale,  by  order  of  Orphans  Court,  for  payment  of 
debts  of  a  decedent,  a  mortgage  given  by  such  decedent  for  a  debt 
of  his  own,  is  not  discharged  by  such  sale.  He  cited  Molieres 
Lessee  v«.  Noe,  4  Dallas  460,  and  various  other  authorities. 

2.  That  by  such  sale,  a  mortgage,  by  a  preceding  owner,  is  not 
discharged  by  Such  sale.  That  there  is  no  authority  in  the  Or- 
phans' Court  to  order  a  sale  for  any  other  purpose,  than  to  pay 
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tlie  debts  of  the  decedent ;  and  that  this  was  not  a  debt  of  Mr%. 
Shultz. 

3.  That  Mrs.  Shultz  had  not  such  an  interest  in  the  premises 
sold,  as  was  within  the  provisions  of  the  acts  of  Assembly,  author- 
izing  sale  by  order  of  Orphans'  Court  for  the  payment  of  debts. 

^at  the  use  was  not  executed ;  Orabh  on  Real  Property^  sec. 
1658,  55  Law  Library  306,  and  cases  there  cited. 

That  the  power  did  not  merge  in  the  fee ;  1  Sugden  on  Powers^ 
eh.  2.  sec.  6,  p.  104 ;  2  Roper' %  Eu%band  f  Wife,  102. 

K  Mrs.  Shultz  had  only  an  estate  for  life,  with  a  power  of  ap- 
pointment, which  she  did  not  exercise,  then  the  purchaser  derived 
no  title,  and  the  property  remains  subject  to  the  mortgage. 

Barclay  and  WiUiaim,  contra. 

The  opinion  of  the  court  was  delivered  April  22,  by 
Coulter,  J. — The  use  was  executed  by  the  statute.  Benjamin 
S.  Shultz,  his  hpirs  and  assigns,  were  seized  to  the  use  of  Mrs. 
Shultz,  her  heirs  and  assigns.  There  was  in  esse,  a  person  seized 
to  the  use,  a  cestui  que  use,  a  well  defined  use,  and  a  seizin,  out 
of  which  it  was  to  issue.  And,  where  these  exist,  the  statute  ex- 
ecutes the  use,  and  the  property  in  question  must  be  considered  as 
vested  in  Susan  S.  Shultz,  from  the  date  of  the  deed  in  February, 
1885,  to  Benjamin  S.  Shultz.  It  is  a  matter  of  no  moment  in 
this  case  that  the  deed  contained  a  power  to  Susan  to  dispose  of 
the  estate,  by  an  instrument  of  writing,  in  the  nature  of  a  will; 
because,  as  die  deed  vested  the  fee  in  her,  the  power  could  add 
nothing  to  it,  and  did  not  detract  from  a  power  to  limit  its  extent ; 
and  was  intended  simply  to  authorize  her  to  dispose  of  the  estate 
if  she  died  during  coverture.  As  she  became  a  widow,  however, 
the  power  became  merely  useless  or  inoperative. 

The  remaining  question  to  be  decided,  is  whether  a  sale  of  the 
estate  by  order  of  the  Orphans'  Court,  upon  the  petition  of  the 
administrator  of  Susan  Shultz,  for  the  payment  of  debts,  divested 
the  lien  of  a  mortgage  on  the  premises,  executed  by  Robert  E. 
Shultz,  before  he  conveyed  to  Benjamin  for  the  use  of  Susan.  I 
shall  consider  the  question  as  if  Susan  had  executed  the  mortgage 
herself,  because  after  she  became  seized  and  possessed  of  the  es- 
tate, she  paid  the  interest  on  the  mortgage,  and  because  so  far  as 
this  estate  is  concerned,  it  was  as  thoroughly  her  debt,  as  if  given 
by  herself.  She  held  subject  to  it,  and  it  was  a  lien  on  the  estate 
in  her  hands,  and  in  point  of  fact,  it  was  enumerated  as  her  debt, 
in  the  jpetition  for  sale  of  the  premises.  The  obiter  dictum  of  the 
court  in  the  case  of  Moliere  vs.  Noe,  4  DaUas  450,  that  mort- 
niges  were  not  discharged  by  an  Orphans'  Court  sale^  was  doubt- 
less recognized  in  several  subsequent  cases,  as  the  established  rule 
on  the  siu>ject.  But  the  point  was  never  expressly  adiudicated  in 
any  case.     I  may  observe  that  during  that  time  the  law  was  un- 
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settled,  except  by  mere  dicta.  The  distinction  taken  by  Chief 
Justice  TiLGHMAN,  in  Moliere  vb.  Noe,  between  judgments  and 
mortgages,  to  wit,  that  by  the  latter  the  fee  was  conveyed,  never 
could  have  been  entitled  to  much  weight,  in  Pennsylvania ;  because 
here  a  mortgage  has  always  been  considered  merely  as  a  security 
for  the  payment  of  a  debt :  7  Serg.  ^  Hawle  419;  and  as  to  third 
persons,  the  mortgagor  has  been  considered  the  real  owner :  1 
jBinn.  177.  The  interest  of  the  mortgagee  cannot  be  levied  on  and 
sold  on  a  judgment  against  him.  And  yet,  in  Pennsylvania,  every 
interest  of  a  debtor  m  real  estate,  may  be  levied  upon  and  sold. 
It  is  a  lien  on  the  estate  of  the  mortgagor,  and  not  a  lien  on  any 
estate  vested  in  the  mortgagee.  In  Sowers  vs.  Oyster,  8d  Penn. 
Rep.  240,  much  discredit  is  thrown  on  Moliere  vs.  Noe,  and  the 
above  views  corroborated.  In  Hoover  vs.  Shields,  2d  Penn.  Rep. 
135 ;  McGrew  vs.  McLanahan,  same  book ;  and  Corporation  vs. 
Wallace,  8  Rawle  109,  it  was  ruled  that  the  lien  of  a  mortgage 
was  divested  by  a  judicial  sale  on  a  junior  judgment.  These  de- 
cisions produced  the  act  of  assembly,  which  enacted  that  a  sale 
made  on  a  junior  judgment  should  not,  therefore,  divest  the  lien 
of  a  prior  mortgage.  And  it  is  by  this  act,  and  its  supplements, 
that  a  mortgage  enjoys  any  immunity  beyond  that  of  a  judgment, 
as  a  lien.  But  the  exempting  statutes  do  not  reach  or  apply  to 
judicial  sales  made  by  order  of  the  Orphans'  Court.  And  this 
enforced  the  learned  counsel  for  the  plaintiff  strenuously  to  con- 
tend that  an  Orphan's  Court  sale  was  not  a  judicial  sale.  But  this 
notion  cannot  be  entertained  by  the  court.  It  is  not  a  private 
sale.  It  is  not  a  sale  by  the  administrator,  for  he  has  no  authori- 
ty whatever  to  sell,  virttUe  officii,  real  estate.  It  is  a  sale  made 
by  authority  and  direction  of  the  Orphans'  Court,  which  prescribes 
or  ought  to  prescribe  the  time,  manner,  and  conditions  of  the  sale; 
and  upon  the  report  of  the  administrator,  they  determine  whether 
their  directions  nave  been  complied  with,  and  whether  or  not  the 
sale  shall  be  confirmed.  I  am  at  a  loss  to  ima^e  what  can  con- 
stitute a  judicial  sale  if  this  does  not,  provided  it  be  admitted  that 
an  Orphans'  Court  is  a  judicial  tribunal ;  which,  I  presume,  could 
not  be  denied.  Sales  of  this  kind  have  been  denominated  judicial 
sales,  in  many  of  the  decisions  of  this  court;  and  substantiaUy 
decided  so  to  be  in  others,  which  it  is  not  necessary  to  enumerate. 
And  such  I  take  the  general  understanding  to  be,  of  the  bench 
and  the  bar.  If,  then,  it  be  a  judicial  sale,  and  a  mortgage  be  the 
debt  of  the  mortgagor,  its  lien  is  divested.  The  case  of  Custer 
vs.  Detterer,  8  Watts  ^  Serg.  rules  that  the  purchaser  at  an  Or- 
phans' Court  sale  takes  the  estate  discharged  from  all  debts  due  by 
the  deceased.  And  the  act  of  assembly  is  to  tiie  same  effect. — 
Purchasers  at  judicial  sales  hold  the  lands  free  from  the  debts  of 
the  person  as  whose  estate  it  was  sold,  and  from  liens  against  a 
previous  owner:  Luce  vs.  Snively,  4  Watts  Z9T.    Liens,  the  ez- 
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tent  or  amount  of  if hich  cannot  be  rendered  certain,  are  not  di- 
vested, because  they  could  not  be  paid  out  of  the  amount  produc- 
ed by  the  sale.  And  liens  expressly  created  by  act  of  assembly, 
(such  afl  the  interest  of  the  widow  in  one  third  of  the  valuation  of 
land  taken  by  an  heir  at  the  appraisement,  and  the  lien  or  interest 
of  the  heirs  for  that  third,  at  the  death  of  the  widow,)  are  not  di- 
vested ;  because,  by  the  terms  of  the  act,  the  lien  continues,  into 
whose  hands  soever  the  land  may  go,  until  it  is  paid;  and  as  it 
cannot  from  its  very  nature  be  paid  out  of  the  purchase  money, 
the  lien  must  remain.  These  are  the  only  exceptions,  and  are  so 
peculiar  in  their  nature  as  plainly  to  point  every  purchaser  to  their 
continued  existence.  It  is,  doubtless,  the  interest  of  the  commu- 
nity, (for  all  men  must  die,)  that  the  estates  of  decedents  should 
be  brought  into  compact  administration,  for  the  payment  of  all 
their  debts.  It  is  for  the  interest  of  tiieir  creditors  and  their 
heirs ;  and  the  Orphans'  Court,  from  the  nature  of  its  duties, 
seems  best  adapted  to  supervise  and  control  this  administration. 
Hence,  no  doubt,  were  enacted  the  35th  and  36th  sections  of  the 
act  of  24th  February,  1834,  by  which  it  is  enacted  that  when  it 
should  appear  to  the  satisfaction  of  the  court  of  Common  Pleas, 
that  the  personal  assets  of  the  decedent  are  not  sufficient  to  dis- 
charge an  execution  issued  upon  a  judgment  obtained  against  the 
decedent  in  his  life  time,  or  against  his  executors  or  administrators 
after  his  death,  the  court  shi£  stay  all  proceedings  and  direct  and 
compel  the  executor  or  administrator  to  apply  to  the  Orphans* 
Court  for  an  order  or  decree  to  sell  the  r^  estate,  and  pay  or 
apportion  the  assets  of  the  real  and  personal  estate  to  the  dis- 
charge of  all  just  demands  upon  the  estate.  And  this  proceeding 
would  effectually  disenthral  me  sale  from  any  supposed  continuing 
Hen  of  a  mortgage,  and  sufficiently  evinces  the  spirit  of  our  legis- 
lature, with  respect  to  Orphans'  Court  sales. 

I  lay  no  stress  whatever  on  the  argument  that  the  Orphans* 
Court  sale  is  of  less  publicity  and  solemnity  than  the  sale  by  a 
sheriffl  On  the  contrary,  if  the  court  does  its  duty,  which  is  not 
to  be  doubted,  the  notice  of  sale  is  more  full  and  ample  in  the  Or- 
phans' Court  sale  than  that  made  by  the  sheriff;  and  the  security 
to  the  creditor  is  as  great,  and  the  means  of  enforcement  more 
j>rom^t  and  efficacious  than  in  a  sheriff's  sale.  That,  however, 
lies  within  the  province  of  the  law-making  power.  By  reversing 
the  judgment  below,  instead  of  promoting  equity  and  establishing 
justice,  we  would  disturb  many  titles  honestly  acquired,  and  bre^ 
up  the  settled  practice  throughout  the  state.  We  are  of  opinion 
that  a  sale  by  virtue  and  authority  of  a  decree  of  the  Orphans' 
Court  for  the  payment  of  debts  of  a  deceased  person,  divests  the 
lien  of  a  mortgage  as  effectually  as  that  of  a  judgment;  and  the 
other  debts  which  are  made  a  lien  by  act  of  assembly ;  and  that 
the  ju^ment  of  the  court  below,  in  &vor  of  the  defendant  in  the 
iCase  stated,  is  right.  It  is  therefore  affirmed. 
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The  Northern  Liberties  versus  St.  John's  Church. 

13   104 '  ^®  ^^  0^  ^^^  April,  1840,  relatiye  to  olaims  for  pitching  and  paying  streets 

jl66  477  and  alleys,  and  for  curbing,  laying  water  pipe,  &c.  in  the  incorporated  districts  of 

the  Northern  Liberties,  in  the  county  of  Philadelphia,  which  proTides  that  the 
claim  filed  for  any  such  serrices  may  be  read  in  eyidence,  is  constitutional. 

The  ordinance  of  the  commissioners  of  the  said  district,  requiring  persons  own- 
ing or  occupying  property  in  the  said  district,  which  has  been  assessed  for  the  ex- 
pense of  laying  water  pipes,  to  introduce  the  water  into  the  district,  to  pay  to  the 
Treasurer  the  amount  of  the  assessment,  and  that  in  default,  such  persons  shall 
be  charged  with  mterat^  was  pertinent  eyidenoe  in  the  case,  and  was  within  the 
corporate  powers  of  the  commissioners. 

The  costs  of  collection  followed  the  debt,  but  the  commission  of  10  per  cent  is 
not  authorixed  by  the  ordinance,  and  would  be  beyond  its  power. 

A  church  is  not  exempt  from  such  charges  or  assessments,  by  reason  of  the  act 
of  16th  April,  1838,  exempting  churches  and  burial  grounds  i^rom  t4Mxe»,  Taxes 
are  a  pubUo  imposition,  leyied  by  authority  of  the  goyemment,  for  the  purpose  of 
carrying  on  the  goyemment,  in  its  machinery  and  operations ;  but  mitnicipal  char- 
ges are  often  of  a  local  character,  and  foir  the  benefit  of  a  particular  neighborhood. 

This  was  an  action  by  the  Gonunissioners  and  inhabitants  of 
the  Incorporated  district  of  the  Northern  Liberties  vs.  the  Rector, 
wardens  and  vestrymen  of  St.  John's  Episcopal  Ghnrch,  of  the 
county  of  Philadelphia,  State  of  Pennsylvania,  owners  or  reputed 
owners,  or  whoever  may  be  owners,  with  notice  to  terre  tenants. 

It  was  an  action  to  recover  from  the  defendants  the  amount  of 
a  claim,  amounting  in  all  to  $1814  28,  nearly  one-third  of  which 
was  a  charge  for  the  laying  of  pipes,  for  the  conduit  of  the 
Schuylkill  water,  along  the  fronts  of  the  defendants'  property,  a 
church. 

The  court  below  gave  judgment  in  favor  of  the  defendants  below. 

The  case  was  argued  by  Brightly  for  the  commissioners,  and  by 
Cf-eo.  W.  Biddle  for  defendants. 

The  points  discussed  by  defendants'  counsel,  seem  to  have  been: 

1.  The  admission  in  evidence  of  the  claim  filed. 

2.  The  validity  of  the  ordinance  of  27th  July,  1826,  charging 
interest  and  10  per  cent,  commissions,  over  and  above  the  amount 
of  assessment  of  laying  pipes. 

8.  That  by  the  act  of  16th  April,  1888,  sec.  29,  {pamph.  laws 
1837-8,  p.  525,)  the  defendants  were  exempted  from  tins  charge. 
That  the  claims  in  question  were  not  taxes,  because  not  imposed, 
for  any  public  purpose. 

The  opinion  of  the  court  was  delivered  by 

Coulter,  J.— By  the  act  of  March  16th,  1819,  it  is  enacted, 
in  the  2d  sec.  that  the  Board  of  Commissioners  shall  have  full  au- 
thority, upon  the  application  of  the  owners  of  property,  on  any 
street,  lane  or  alley,  to  pitch  and  pave  such  street,  lane  or  alley, 
within  the  said  district,  and  the  property  in  front  of  which  such 
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Street,  hme  or  aUey,  is  pitched  and  paved,  shall  be  taxed  for  the 
expense  of  such  pitching  and  paying,  in  proportion  to  the  extent 
of  the  same  in  firont ;  sec.  8,  provides,  that  on  all  assessments  for 
pitching,  paving  and  curbing,  the  Board  of  Commissioners  shall 
be,  and  are  thereby  anthoriz^  to  recover  legal  interest,  from  the 
time  of  making  such  assessment.  And  by  the  act  of  27th  March, 
1824,  the  said  commissioners  are  authorized,  upon  the  application 
in  writing  of  the  majorily  of  the  owners  of  property  in  any  street, 
lane  or  wey,  within  said  district,  to  introduce  the  Schuylkill  or 
other  wholesome  water,  and  the  property  fronting  on  such  street, 
fto.  shall  be  taxed  and  liable  for  all  the  expenses  that  may  be  in- 
curred for  laying  the  pipes,  in  proportion  to  its  extent  in  firont. — 
The  amount  of  uie  assessment  is  declared  to  be  a  lien,  and  may 
be  collected  by  action  of  debt  against  the  owner,  before  any  tribu- 
nal having  jurisdiction  of  the  amount. 

By  the  9th  sec.  of  the  act  of  16th  April,  1840,  it  is  made  law- 
ful for  any  of  the  incorporated  districts  within  the  county  of  Phi- 
ladelphia, to  file  in  the  office  of  the  prothonotary  of  the  district 
court,  all  claims  and  demands  exceeding  one  hundred  dollars,  due 
to  sidd  commissioners  and  inhabitants  of  any  of  the  said  incorpor- 
ated districts  or  townships,  for  pitching  and  paving  streets  ana  al- 
leys, for  digging  down  and  filling  up,  and  for  curbing  and  paving 
any  foot-way,  and  also  for  laying  iron  pipes,  and  makmg  culverts ; 
and  to  proceed  for  the  recovery  thereof  by  scire  facias.  The  act 
of  the  I9th  April,  1848,  regulated  to  some  extent  the  proceedings 
tipon  such  action  of  scire  facias;  but  the  crowning  act,  is  that  of 
11th  March,  1846,  which  provides  that  in  claims  for  taxes,  muni- 
cipal charges  and  assessments,  and  for  expenses  of  removing  nui- 
sances, the  claims  filed  may,  in  suits  thereon,  be  read  as  evidence 
<^  llie  facts  therein  set  forth,  &c.  Here,  then,  is  the  assessment 
or  rate  of  charge  for  pitching,  curbing  and  paving,  and  for  laying 
the  water  pipes  in  the  streets,  fronting  on  which,  the  propertv  of 
the  deSMidants'  is  situated.  The  claim  was  regularly  filedand  be- 
came a  lien,  and  the  lien  might  have  been  recovered  by  action  of 
debt.  But  this  scire  facias  was  issued  upon  it  under  the  act  of 
1840,  to  recover  it  out  of  the  real  estate  upon  which  it  was  made 
a  lien,  and  the  act  of  1846,  which  made  the  claims  filed  evidence 
of  ihe  facts  therein  set  forth,  supplied  the  evidence  needed  by  the 
plaintifi. 

But  the  defendants  below  objected  to  the  evidence,  which  was 
received,  however;  and  the  point  reserved.  The  defendants  also 
contended  that  the  assessment  or  charge  was  a  taxy  and  that  there- 
fore, they  were  exempt  from  it.  The  plaintifiis  also  offered  in  evi- 
dence an  ordinance  of  the  district  of  the  Northern  Liberties, 
paMed  the  27th  July,  1826,  requiring  persons  owning  or  occupy- 
ing property  assessed  for  the  expenses  of  laying  pipes,  to  intro* 
duce  the  water  into  the  district,  to  pay  to  the  treasurer,  within  tea 
VOL,  I. — H. 
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days  after  notice  thereof,  the  amonnt  of  the  assessment,  and  that 
in  default  thereof,  such  person  shall  be  charged  with  interest.— 
The  defendants  objected  because  the  district  had  no  authority  to 
pass  such  an  ordinance;  the  evidence  was  admitted,  and  the  point 
reserved.  The  jury  found  a  verdict  for  the  plaintiff  for  91814, 
28-100,  and  the  court  entered  judgment,  nan  obstante  veredicto^ 
for  the  defendants,  on  the  points  reserved.  As  to  the  admission 
of  the  claim  filedj  as  evidence  of  the  facts  therein  set  forth,  it  ia 
distinctly  and  positively  made  evidence  by  an  act  of  assembly, 
whose  authority  to  declare  what  shall  be  legal  evidence,  is  not  to 
be  disputed  by  this  court.  It  has  been  often  recognized  and  ne« 
cessarily  exists  in  the  high  and  plenary  legislative  authority  oon« 
fided  to  them  by  the  constitution.  It  is  not  inhibited  by  any  part 
of  that  magna  charta;  not  in  the  9th  article,  especially  denomi- 
nated, the  Mil  of  rights.  The  act  does  not  create  a  right,  but 
prescribes  only  the  l^nd  of  evidence  which  shall  sustain  a  pre-ex- 
isting one;  and  that  evidence  bein^  furnished  by  observing  the 
directions  of  a  pre-existing  law.  This  act  does  not  go  farther  than 
various  acts  respecting  the  sale  of  unseated  land  for  taxes.  ■  The 
21st  sec.  of  the  act  of  1842,  Bunlop  968,  provides  that  all  the 
records  of  the  county  commissioners  charging  lands  unseated  with 
arrears  of  taxes,  shsJl  be  evidence  of  assessment.  I  cannot  per- 
ceive the  correctness  of  the  position  contended  for  by  the  defen- 
dants, that  it  impairs  the  right  of  trial  by  jury,  and  deprives  a 
man  of  his  property  without  the  judgment  of  his  peers. 

The  ordinance  of  the  commissioners  of  the  27th  July,  1826, 
was  pertinent  evidence,  being  the  act  of  the  corporation,  of  which 
the  defendants  were  members,  and  to  a  certain  extent  within  the 
scope  of  the  corporate  powers.  As  to  the  charge  of  interest,  it 
would  not  authorize  that,  if  it  was  against  the  law.  But  the  claim 
being  a  debt,  by  express  provision  of  the  act,  which  might  be  re- 
covered by  scire  facias^  or  action  of  debt,  we  do  not  see  why  the 
interest  did  not  follow  as  damages  for  detention  of  the  debt.  And 
in  this  respect  the  ordinance  may  be  considered  merely  as  directo- 
ry upon  the  officers  of  the  corporation  to  charge  interest.  As  to 
costs  of  collection,  they  followed  the  judgment  as  a  matter  of 
course.  But  as  to  the  commission  of  ten  per  cent,  it  is  not  au- 
thorized by  the  ordinance  and  would  be  beyond  its  power  if  it  did. 

The  defendants  claim  immunity  from  the  assessments  and 
charges  imposed,  under  the  act  of  16th  April,  1838,  exempting 
churches  and  burial  pounds,  &c.  from  all  and  every  county,  road, 
city  and  school  tax,  &o.  We  decided  at  this  term,  rray  vs.  North- 
em  Liberties,  that  assessments  for  pitching,  curbing  and  paving  a 
street  were  not  taxes.  The  defendants  however  seek  to  esci^ 
from  that  decision,  from  the  fact  that  the  act  of  1888  is  somewhat 
more  extensive  in  its  terms  than  the  law  on  which  that  decision 
was  made— the  law  of  1838  specifies  borough  and  city  taxes:  but 


Digitized  by  VjOOQIC 


Mairek  I860.]  OF  PENNSYLVANIA.  107 

[The  NoHheni  liberties  v.  St  John's  Church.] 

that  makes  no  difference  in  the  principle  of  the  decision. — 
Boronghs  and  cities  are  part  of  tne  machinery  through  whose 
agency  government  is  conducted.  The^  are  established  for  the 
purpose  of  conserving  the  power  of  society,  and  are  within  the 
control  of  the  government,  which  may  alter  and  reform  their  or- 
ganization. Hence  they  may  and  do  lay  taxes  for  public  purposes 
and  the  public  good.  They  maintain  a  police  and  punish  offenders 
sununarily  iHio  break  the  laws  of  the  state,  in  certain  cases.  This 
cannot  be  done  without  the  imposition  of  public  taxes;  winch  they 
are  all  authorized  to  levy  and  collect. 

A  tax  was  anciently  defined  to  be  a  certain  aid,  subsidy  or  sup* 
ply  granted  by  the  commons  of  Great  Britain,  and  constituting 
the  ISon^'s  revenue,  4  In^t.  216-88^  as  the  name  itself  imports, 
firom  it8-4erivation,  it  means  tribute,  and  belonged  to  the  King's 
treasury.  And  I  think  the  common  mind  every  whete  has  taken 
in  &e  understanding  that  taxes  are  a  public  imposition,  levied  by 
authority  of  the  government,  for  the  purpose  of  carrying  on  the 
government  iii  all  its  machinery  and  operations;  that  they  are  im- 
posed for  a  public  purpose ;  whereas  municipal  charges  are  often 
for  the  benem  of  lot-holders  on  a  particular  srreet,  and  the  assess- 
ment, as  in  this  instance,  induced  by  the  request,  made  known  ac* 
'  C(»'ding  to  their  eharter,  of  a  majority  of  the  inhabitants. 

The  assessment  or  charge  is  an  equivalent  from  the  owner  for 
the  improvement  made  to  the  value  of  the  property.  Such  assess- 
ments are  not  collected  like  public  taxes,  but  generally,  as  in  this 
instance,  a  particular  mode  of  recovering  the  charge  is  pointed  out 
by  the  law.  It  is  evident  from  the  face  of  all  the  acts  of  assem- 
bly in  relation  to  this  incorporated  district,  that  the  legislature 
had  in  view  the  difference  between  taxes,  property  so  denominated, 
and  charges  or  assessments  for  the  improvement  of  particular 
streets  as  the  advance  of  population  required  such  improvement. 

I  refer  to  Mayor  of  New  Yarhj  11  Johnson  7t;  Bleecher  v%. 
Ballou,  3  Wend.  268.  The  judgment  of  the  court  below  is  re- 
versed, and  as  the  jury  rendered  their  verdict  subject  to  the 
opinion  of  the  court,  as  to  what  amount  ought  to  be  recovered  by 
the  plaintiffi^  if  any;  the  cause  is  remitted  to  the  court  below,and 
9k  T^oeedendo  awarded:  according  to  the  views  expressed  in  this 
opinion. 

Judgment  reversed. 
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Searches  Appeal. 

A  legatee  nndor  a  tdll,  who  is  also  the  execator,  is  a  competent  witnefls  toproye 
the  exeoatioiL  of  the  will,  he  haying  first  renonnoed  and  transfwred  all  rights  title 
and  interest)  in  the  will  or  legacy. 

A  c<mtract  of  goaranly  is  not  to  be  inferred  from  the  words,  <<for  talnable  con- 
eideratioii,"  in  such  transfer. 

Appeal  from  the  decree  of  the  Register's  Court  of  Bucks  coon- 
tjy  wmch  set  aside  the  probate  of  the  will  of  Rachel  Carbury. 

In  her  idll  she  bequeathed  to  Henrj  Wjnkoop,  the  sum  of  one 
hundred  dollars,  and  she  made  him  the  executor.  Will  dated  Ist 
June,  1848, 

Henrr  Wynkoop,  the  executor,  and  one  of  the  legatees  named 
in  the  aboye  will,  executed  the  following  instrument,  to  wit : — 

In  the  matter  of  the  estate  of  Rachel  Carburj,  deceased :  Enow 
all  men  by  these  presents,  that  I,  Henry  Wynkoop,  of  tbe  town- 
ship^ of  Upper  Makefield,  county  of  Bucks,  and  State  of  Pennsyl- 
yania,  executor  named  in  the  last  will  and  testament  of  Rachel 
Carbury,  late  of  said  county,  deceased,  do  hereby  renounce,  re- 
lease, and  quit  claim,  all  right  and  title  to  the  executorship,  and 
desire  that  administration  of  the  goods  and  chattels,  rights  and 
credits  of  the  said  estate,  may  be  committed  to  such  person  or 

grsons  as  ma^  be  entitled  thereto,  or  as  may  be  designated  by  the 
agister  of  s^d  county.    Witness  my  hand  and  seid  the  twenty- 
seyenth  day  of  Noyember,  A.  D.  1848. 

(Signed)  Hekbt  Wynkoop,  [l.  s.] 
Witness,  &c. 

And  I,  the  aboye  named  Henry  Wynkoop,  do  further  renounce, 
for  valuable  eamideration,  assign  and  maie  oyer  unto  Thomas 
Search,  jr.,  all  m^  richt,  title  and  interest,  in  or  to  any  legacy  or 
legacies  in  the  will  of  the  aboye  liamed  Rachel  Carbury ;  and,  I 
do  hereby  auian^  irantfer  and  make  ovef  unto  the  said  Thomas 
Search,  jr.,  all  right,  title  or  interest  whateyer  in  the  said  will,  or 
any  legacy  or  bequest  under  said  will.  Witness  my  handandseal 
the  day  and  year  aboye  written. 

(Signed)  Hbnb^  Wtnkoop,  [l.  s.] 
Witness  present  :-^eobgb  Lbab. 

The  Beawter  admitted  the  aboye  will  to  probate  on  the  eyidence 
of  James  Sf .  McNair,  the  subscribing  witness,  and  Senry  Wyn- 
ioop. 

From  the  decree  of  the  Register  sdmittinff  the  said  will  to  pro- 
nto, Joseph  Mathews  appealed  to  the  Register's  Court,  on  the 
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croimd  that  said  paper  writing  waa  not  proved  by  the  oaths  or  af- 
firmations of  two  or  more  competent  witnesses  as  required  by  law. 
At  a  Beguter'9  Court  held  on  the  20th  of  September,  1849, 
the  probate  was  set  aside,  James  McNair,  one  of  tiie  subscribing 
witnesses,  haying  been  sworn  before  the  Register  of  "Wills,  to  its 
execation,  and  l£e  aflbrmation  of  the  said  Henry  "Wynkoop  before 
the  said  Begister  of  Wills,  who  bein^  first  duly  affirmed,  did  de- 
pose and  say  that  he  was  well  acquainted  with  the  hand  writing 
of  Bachel  Carbnry,  the  testatrix,  to  the  annexed  instmment  ($ 
WTitang,  porportang  to  be  the  last  will  and  testament  of  Rachel 
Carbi^,  deceased,  and  that  he  yerily  beeves  die- name  of  Rach- 
el CarbnzT,  subscribed  to  said  instrument,  is  in  the  proper  hand 
writing  ot  the  said  Rachel  Carbury,  and  that  smce  the  date  of 
said  instrument)  the  aforesaid  Rachel  Carbury  has  died. 

Assignment  of  errors : 

The  court  erred  in  setting  aside  the  probate  of  the  said  paper 
writing,  purporting  to  be  the  last  will  and  testament  of  Kachel 
Carbury,  deceased. 

An  executor  is  a  competent  witness  to  prove  the  willy  even  witii- 
out  renouncing  McDaniers  will,  2  J*.  J.  Marshy  881.  And  for  a 
stronger  reason  if  he  has  renounced. 

A  legatee,  having  released  or  assigned  his  interest,  is  a  compe- 
tent witness  to  prove  the  will,  Kerns  vs.  Loxam,  16  Serg.  ^JBawle^ 
815 ;  Newlin  vs.  Newlin,  1  Serg.  ^  RawU,  275 ;  Cornell  vs. 
Vanartsdalen,  4  Bart.  878,  Carter  vs.  Trueman,  7  Barr.  826 ; 
Vin.  Abr.  Ev.  F.  pi.  58. 

'^  The  test  of  the  interest  of  a  witness  is  that  he  will  either  gain 
XX  lose  by  the  direct  legal  operation  and  effect  of  the  judgment ; 
or  tiie  record  will  be  legal  evidence  for  or  ainkmst  hun  in  some 
otiier  action."    McNeil  vs.  Conwell,  7  Barr.  870» 

In  ibis  case,  Henry  Wynkoop,  the  witness  whose  competency 
is  objected  to,  could  neither  gain  nor  lose  by  the  probate  of  thd 
will  of  Rachel  Carbury,  nor  could  the  record  be  made  legal  evi- 
dence for  or  against  mm  in  any  action. 

The  case  was  argued  for  the  appellant  by  WriglJt^  with  whom 
was  Imet;  and  by  Bu  Bois^  for  the  appellee,  who  contended  that 
Wynkoop  was  not  a  competent  witness  to  prove  the  wilL 

He  contended  that  the  cases  of  Kerns  vs.  Loxam,  16  Sera.  ^ 
BawJe  815,  and  Mcllroy  vs.  McIIroy,  1  BawU  488,  have  been 
repudiated,  by  subsequent  decisions,  vis :  Post  vs.  Averj  5  Watts 
^  Sera.  510,  5  Barr.  87,  Asay  vs.  Hoover,  7  Barr.  287,  Norris 
vs.  Johnston,  5  Watts  ^  Serg.  146,  Patterson  vs.  Reed. 

That  the  testimony  was  inadmissible  on  the  ground,  that  every 
assignment  contains  an  implied  warranty ,  that  the  claim  is  well 
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fbonded,  and  had  a  real  existence ;  and  that  to  make  tibe  aasignor 
a  witness,  a  release  from  the  assignee  is  necessary ;  5  Watts  ^ 
Serg.  436,  Lndwig  vs.  Meyre,  16  Serg.  ^  BawU  815,  Kerns  vs. 
Soxam. 

The  opinion  of  the  court  was  delivered  by 

Bell,  J. — ^Was  Wynkoop,  named  as  executor  and  legatee  in 
the  contested  paper,  competent  to  prove  its  due  execution,  as  a 
last  will  ?  The  Register's  Court  thought  he  was  not,  and  accord- 
indy  reversed  the  decree  of  the  Redster,  admitting  it  to  probate. 
Whetiier  this  determination  was  right,  is  the  question. 

We  have  had  recently  repeated  occasion  to  remark  that,  in 
overruling  Steele  vs.  The  Phoenix  Insurance  Company,  3  Bin. 
300,  and  of  the  cases  that  followed  its  lead,  the  object  was  to  re- 
store the  law  of  evidence,  as  it  stood  prior  to  that  determination, 
which  experience  taught  had  been  unwisely  abandoned.  In  re- 
forming the  mistake,  it  is  very  possible  we  may,  in  one  or  two  in- 
stances, have  passed  in  a  reversed  direction,  the  true  line  which 
distinguishes  between  the  competency  and  credit  of  witnesses ; 
but  if  so,  it  is  to  be  ascribed  to  the  <u£Soulty  of  correcting,  even 
an  acknowledged  error  in  jurisprudence,  without  hazarding  others, 
of  an  opposite  character ;  and  not  to  any  desire  to  introduce  a 
new  rule,  extending  the  principle  of  exclusion  beyond  its  ancient 
limits — yet  looking  to  all  the  recent  cases  on  this  subiect,  it  may 
be  safely  averred,  no  dogma  can  be  extracted  from  tnem,  hostile 
to  the  maxim  established  long  before  Steele  vs.  The  Insurance 
Company,  that  all  who  have  no  interest  in  the  subject  matter  of 
the  suit,  or  its  possible  result,  at  the  time  they  are  called  to  the 
book,  are  competent  to  testify,  unless,  indeed,  they  are  formally 
or  effectively  party  to  the  action.  To  exclude  one  otherwise  ca- 
pable to  testify,  it  is  not  enough  that  there  may  have  been  a  dis- 
qualifying interest.  If  the  proposed  witness  duvest  himself  first 
by  release,  equitable  transfer,  or  some  other  legal  mode,  the  door 
of  admission  is  open  to  him,  however  strongly  the  objection  may 
affect  his  credit. 

This  is  text  law,  and  so  familiar  that  one  would  be  almost 
ashamed  to  repeat  it,  in  a  judicial  opinion,  were  it  not  for  the 
apparent  disposition  to  overlook  it ;  ascribable,  no  doubt,  to  a 
misapprehension  of  the  class  of  cases  beginning  with  Post  vs.  Av- 
ery, 6  Watts  ^  Serg.  610.  It  was  proclaimed  in  Carter  vs.  Free- 
man, 7  Barr.  315,  where  the  supposed  antagonist  cases  relied  on 
by  the  defendant  in  error  are  noticed ;  and  it  was  repeated  in  the 
subsequent  case  of  Taylor  vs.  Qitt,  10  Barr.  428,  in  which  too, 
most  of  the  precedent  determinations  are  reviewed.  It  is  there- 
fore unnecessary  more  particularly  to  recal  them  here.  What  then 
was  Wynkoop's  position  in  reference  to  the  subject  of  contest, 
when  called  to  testify  ?  As  soon  as  he  renounced  the  executorship 
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lie  ceased  to  be  a  partj,  upon  whom  has  derolyed  the  datj,  offi- 
oiaUy,  to  offer  the  instnunent  for  probate,  and  press  it  to  comple- 
tion. By  that  a^  he  was  reduced  to  the  condition  of  a  simple 
I^tee,  nayin^y  it  is  true,  an  interest  in  the  establishment  of  the 
wul.  Bat  this^  like  other  pecuniary  interests,  might  be  parted 
with,  by  an  equitable  assignment  or  release.  It  was  so  parted 
with  by  the  transfer  to  Search,  the  principal  legatee,  and  the  wit- 
ness was  thus  brought  directly  within  the  principle  stated  in  Yin. 
Ab.  Tit  Evidence,  pi.  63,  and  ruled  in  Newlin  v%.  Newlin,  1  Serg. 
^  BawU  276,  Kerns  v%.  Soxam,  16  Serg.  ^  RawU  815,  McDroy 
V9.  McDroy,  1  BaxwU  438,  and  Cornell  w.  V  anartsdalen,  4  Bart. 
878,  that  a  devisee  or  legatee,  having  parted  with  his  interest,  is 
competent  to  establish  the  validity  of  the  will ;  B.  v%.  Turner,  18 
Mau.  Bep.  898,  Woods  v$.  Williams,  9  Johnson  123,  and  Carter 
V9.  Freeman  suprOj  rest  upon  an  analagous  principle.  Li  these  cases 
those  interested  in  the  estates  of  intestates,  were  permitted  to  tes- 
tify; after  parting;  with  their  interest,  in  order  to  add  to  the  estates. 
But  it  is  furwer  urged,  that  without  a  release  from  Search, 
Wynkoop  remained  interested  in  the  contest,  under  the  implied 
warranty  springing  from  his  equitable  assignment,  that  the  legacy 
transferred  has  a  legal  existence  and  is  recoverable ;  Kelly  V9. 
Eichman,  6  Wharton  446,  Stroh  vs.  Hess,  1  Watts  ^  Serg.  162. 
Though  this  objection  was  but  faintly  urged,  it  merits  an  answer. 
It  is  true,  that  where  one  parts  with  a  chattel,  or  chose  in  action, 
for  someting  of  value,  the  law  implies  a  warranty  of  title,  or  that 
the  claim  may  be  vindicated  by  action ;  and  in  such  an  action,  the 
seller  is  not  a  good  witness,  without  being  released  from  the  im- 
plied liability,  to  answer  over  in  the  event  of  failure.  Chreenleaf 
thus  correctly  states  the  general  rule :  ^^  Where  the  event  of  the 
suit,  if  it  is  adverse  to  the  party  adducing  the  witness,  will  render 
the  latter  liable  either  to  a  third  person,  or  to  the  party  himself, 
whether  the  liability  arise  from  express  or  implied  contract,  to  pay 
money  on  that  contingency,  the  witness  is  incompetent:"  Green- 
leafs  Ev.^  sec  393.  But  in  our  case  there  is  no  action  pending 
for  the  recovery  of  the  legacy  equitably  assigned^  and  it  might 
perhaps  be  well  insisted,  that  the  rule  stated  is  inapplicable. — 
Waiving  this,  however,  it  is  an  answer  to  the  appellees'  exception, 
that  the  impUed  warranty  in  which  it  is  foundea,  owes  its  existence 
to  the  value  paid  in  purchase  of  the  chattel  or  chose,  and  conse- 
quently, where  the  consideration  is  merely  nominal,  the  implica- 
tion of  warranty  cannot  arise.  Ludwig  vs.  Meyre,  6  Watts  ^ 
Serg.  436.  Now,  he  who  alledges  a  disqualifying  interest,  must 
shew  it.  It  will  not  do  to  rest  upon  the  bare  suggestion  of  it ; 
nor  I  take  it,  will  the  bald  recital  "for  valuable  consideration," 
as  it  is  found  in  our  transfer,  suffice  to  shut  out  the  witness.  The 
acknowledgment,  in  a  deed  of  conveyance,  of  the  receipt  of  a  cer- 
tain sum  for  purchase  money,  even  though  assisted  by  a  formal 
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instniment  of  receipt  appended,  is  said  to  be  evidence  of  the  low* 
est  order  between  the  parties  themselves ;  O'Neal  t;^.  Lodge,  8 
Har.  ^  McHen.  453,  Hamilton  vs.  McGiiire,  3  Sery.  ^  Bawle 
356,  and  is  not  evidence  at  all  against  a  third  person ;  Union  Ca- 
nal Company  v%.  Young,  1  Wharton  432,  Bolton  v%.  Johns,  5  Barr. 
151.  Tne  reason  is  because  it  is  very  common  to  insert  these  ac- 
knowledgements, though  no  money  in  fact,  passed.  Weighley  v%* 
Weir,  7  Serg.  ^  Bawle  311,  and  it  is  so  much  matter  of  course 
to  insert,  in  releases  and  transfers  made  to  qualify  witnesses,  the 
words  ^'  for  valuable  consideration,"  without  receiving  an^  thing 
of  value,  that  they  ou^ht  to  go  for  nothing,  in  an  enquiry  into 
competency,  unless  helped  by  more  precise  and  reliable  proof; 
in  Ludwig  v$.  Meyre,  {mpra)^  where  it  did  not  clearlv  appear 
what  was  the  consideration  for  the  transfer,  the  court  held  the  as- 
signor to  be  an  incompetent  witness  for  the  assi^ee,  only  on  the 
ground  that,  as  the  former  was  insolvent  at  the  time  of  the  trans- 
fer, it  could  not  be  supposed  it  was  made  for  a  merely  nominal 
consideration,  from  motives  of  friendship  and  regard,  so  as  to  re- 
pel the  implication  of  warranty ;  for  this  would  be  a  fraud  on  the 
assignor's  creditors,  which  ought  not  to  be  presumed.  But  in  the 
absence  of  any  such  assistant  circumstances,  it  seems  clear  a  mere 
transfer,  without  shewing  a  distinct  consideration,  will  not  inter- 
fere with  the  competencv  of  a  party  to  testify,  and  to  my  mind, 
the  general  assertion  ot  ^^  valuable  consideration,"  continued  in 
our  transfer,  is  of  no  greater  effect  to  exclude  Wynkoop,  than  if 
nothing  had  been  said  on  the  subject. 

The  modem  policy  is  to  remove  impediments  to  the  admission 
of  evidence,  not  to  multiply  them.  Formerly  the  jury  was  fre- 
quently plunged  into  darbiess  by  a  suspicion,  that  any  light  which 
was  not  of  the  very  purest  kind,  might  lead  them  astray ;  but  thiir 
fear,  which  in  some  degree  at  least,  owed  its  birth  to  the  ordinary 
ignorance  of  those  who  sat  as  jurors,  has  given  place  to  a  more 
enlarged  confidence,  induced  by  the  increased  and  still  growing 
intelligence  of  the  modem  world.  Influenced  by  this  considera- 
tion, and  some  experience  of  the  evils  which  attend  a  too  ri^d  ad- 
herence to  merely  technical  exceptions  to  evidence,  I  am,  1  con- 
fess, much  disposed  to  favor  the  policv  that  seeks  to  direct  objec- 
tions, rather  asainst  the  credit  than  the  competency  of  witnesses, 
where  this  can  oe  done,  without  infracting  firmly  settled  rules. — 
I  feel,  therefore,  indisposed  to  lend  an  easy  ear,  to  exceptions 
founded  in  the  imputed  interest  of  witnesses,  unless  this  be  clearly 
exhibited  by  the  objecting  party.  In  my  opinion,  the  appellee, 
altogether  failed  in  this  particular,  and  it  follows  that  Wynkoop  was 
a  good  witness  to  prove  the  execution  of  the  paper  in  question. — 
The  Register  was,  therefore,  right  in  admitting  it  to  probate. 

Judgment  of  the  Register's  Court  is  reversed,  and  the  decree 
of  the  Register,  admitting  the  said  paper  to  probate,  is  affirmed. 
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A  ah€friff 'b  nle,  snbjeot  to  a  fixed  lien,  is  necessarily  sabject  also  to  all  prior  in-  ' 

dmibranoos* 

A  mnnioipal  claim  for  laying  water  pipes  in  the  county  of  Philadelpliiay  which 
is  ^e  first  uen  on  the  premises,  is  not  discharged  by  a  sheriff's  sale,  subject  to  a 
snbeequent  mortgage,  under  a  junior  judgment,  although  the  proceeds  were  more 
than  wifficicnt  for  its  payment — ^where  the  sale  took  idaoe  before  the  act  of  16th 
of  April,  1845. 

Since  the  act  of  1846,  such  claim  would  be  payable  out  of  the  proceeds,  and 
ooosequently  discharged  by  the  sale. 

^  mems,  a  sale  under  a  lien,  existing  in  fact  before  ihe  recording  of  a  subsequent 
mortgage,  would  discharge  the  lien  of  such  mortgage,  notwithstanding  the  act  of 
1845.-^Bxix,  J. 

A  municipal  daim,  created  by  a  subsequent  act,  is  within  the  protection  of  the 
act  of  8d  F^nruary,  1824,  and  consequently  under  the  act  of  1^,  its  existence 
will  not  cause  a  sheriff's  sale  to  affect  the  rights  of  a  mortgagee  of  tiie  land. 

Ebror  from  the  Common  Pleas  of  PJUladelphia. 

April  3 — 9etre  facias  on  a  municipal  claim  for  water  pipes,  for 
$41  20,  with  interest  from  October  29, 1829,  when  the  work  was 
done.  The  claim  was  filed  September,  29, 1845,  and  the  scire  fa- 
cias issued  on  the  8th  October,  1845.  George  Scott,  the  terre 
tenant,  appeared  and  took  defence.  In  1838  the  premises  were 
sold  by  the  sheriff,  (under  a  subsequent  judgment,)  for  (4050,  sub- 
ject to  a  mortgage  thereon  for  $3000,  dat^  June  10, 1834,  which 
mortgage  was  paid  off  bj  the  terre  tenant  on  the  19th  December, 
1840.  On  the  trial  of  the  cause,  Kellet,  J.  charged  the  jury 
that  '^the  sheriff's  sale,  subject  to  the  mortgage,  dScharged  the 
land  in  the  hands  of  the  purchaser,  from  the  district  lien ; '  which 
was  here  assigned  for  error. 

Brtghthfy  for  plaintiffs  in  error. — ^A  sheriff's  sale,  subject  to  a 
second  incumbrance,  is  also  necessarily  suUect  to  a  prior  one:  7 
Watts  816;  1  Barr.  92;  8  Barr.  473;  9  WatU  ^  Serg.  104.— 
The  effect  of  this  sale  must  have  been  either  to  divest  the  district 
lien,  or  to  leave  it  undisturbed,  without  reference  to  whether  or  not 
the  proceeds  of  the  sale  were  sufficient  for  its  payment:  9  Watts 
^  Serg.  104;  3  Bawle  109.  The  act  of  1824  constituted  these 
claims  liens  on  the  real  estate,  with  priority  to  any  mortgage  or 
other  incumbrance :  5  Bawle  291,  Perry  w.  Brinton,  (decided  at  the 
present  term,)  and  the  acts  of  6th  April,  1830,  and  11th  Aprils 
1835,  prevented  the  discharge  of  a  prior  mortgage  by  a  sale  under 
a  subsequent  incumbrance,  notwitl^tanding  the  existence  of  such 
claims:  rerry  vs.  Brinton.  Even  since  the  act  16th  April,  1845, 
a  sale  under  this  claim  would  have  discharged  the  mortgage;  it 

NoTX. — ^The  Reporter  was  favored  with  the  report  of  this  case  and  of  that  of 
Xhomas  m.  North«n  liberties,  by  F.  C.  BaiGSTLT,  Esq. 

I. — H* 
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existed  as  a  lien  in  point  of  fact  before  the  mortgage  was  given, 
and  was  consequently  not  within  the  rule  of  Perry  vs.  Brinton. 

Olayj  with  whom  was  Knight^  for  defendant  in  error. — Aa  a 
general  principle,  the  lien  for  mnnicipal  taxes,  like  all  other  liens 
of  definite  amount,  is  discharged  by  a  sheriff's  sale:  8  WatU^ 
Serg.  444.  Here  the  sale  in  1888  produced  (4050,  subject  to  the 
mortgage,  the  claimants  should  have  looked  to  the  fimd.  A  mort- 
gage differs  from  those  liens  which  protect  prior  incumbrances. — 
It  IS  protected  by  the  act  of  1830  and  1885.  Perry  vb.  Brinton 
decides  that  the  lien  of  taxes  must  now  be  regarded  as  posterior 
to  the  mortgage,  and  this  is  decisive  of  the  question. 

The  opinion  of  the  court  was  delivered  April  18,  by 

Bell,  J. — Had  the  sheriffs  sale  of  the  premises  now  owned  by 
Scott,  occurred  after  the  passage  of  the  act  of  April,  16, 1845, 
Dun.  Dig.  1048 ;  the  claim  here  sought  to  be  recovered  would 
have  been  payable  out  of  the  proceeds,  by  virtue  of  the  proviso  in 
the  4th  section  of  that  act,  and  as  a  consequence,  its  lien  divested, 
notwithstanding  the  intervening  mortgage;  for  then,  the  plaintiff 
must  have  looked  to  the  fund  in  exoneration  of  the  land:  Custer 
vs.  Detterer,  3  Watts  ^  Serg.  28;  Appeal  of  Com'rs.  of  Spring 
Garden,  8  Watts  and  Serg.  444.  But  as  the  sale  had  place  in 
1838,  the  question  presented  must  be  solved  by  the  law,  as  it  stood 
at  that  time. 

By  the  acts  of  February  3d  and  27th  March,  1824,  the  sum  of 
money  assessed  to  cover  the  costs  and  expenses  incurred  in  laying 
iron  water  pipes  in  front  of  the  defendant's  lot,  became  the  first 
lien  and  was  entitled  to  priority  of  payment:  Peimock  vs.  Hoover 
5  Rawle  315. 

The  subsequent  act  of  April  6, 1830,  Dun.  Dig.  508,  provided, 
in  protection  of  mortgagees,  that  the  incumbrance  of  a  mortgage 
should  not  be  divested  by  a  sheriff's  sale  under  a  subsequent  en- 
cumbrance, where  the  lien  of  the  mortgage  was  prior  to  all  other 
liens  on  the  same  property,  *' except  other  mortgages,  ground  rents 
and  the  purchase  money  due  to  the  commonwedth.'  As  muni- 
cipal taxes  and  assessments  levied  on  real  estate  within  the  city 
and  county  of  Philadelphia  are  not  enumerated  among  the  excep- 
tions, a  consequence  flowing  from  the  prior  statutes,  giving  pre- 
ference of  lien  to  taxes  and  assessments,  was  to  divest  the  lien  of 
mortgages  within  the  city  and  county,  whenever  the  mortgaged 
premises  became  the  subject  of  a  judicial  sale,  if  at  the  time,  they 
happened  to  be  subject  also  to  a  tax  or  municipal  charge.  This 
was  deemed  an  evil,  and  to  amend  it,  the  legislature,  by  the  act  of 
April  11, 1835,  Dun.  Dig.  670,  in  substance,  declared  that  no 
lien  created  by  virtue  of  the  act  of  February,  1824  shall  be  con- 
strued to  be  within  the  meaning  of  the  act  of  1830.    Although 
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this  statute  and  its  sapplement  of  1885,  are  so  obscurely  framed 
as  to  haye  required  the  aid  of  judicial  ezpositiony  it  is  not  difficult 
to  perceiye  tlie  object  in  enacting  the  younger,  "was  to  interfere 
witn  the  elder,  only  so  far  as  was  necessary  to  prevent  the  distur- 
banco  of  amcurtga^  through  a  posterior  sale,  by  force  of  the  para- 
mount statutory  hen  conferred  on  municipal  assessments.  The  in- 
tent was  to  provide  that  in  estimating  the  legal  influence  of  a  sale 
under  a  younger  incumbrance  upon  the  rights  of  a  prior  mortgagee, 
municipid  assessments  shall  not  be  reeaxded  as  superior  liens  in 
point  of  time,  without,  however,  deprivmg  them  of  the  preference 
given  by  statute  and  the  incidents  attendmg  it  for  other  purposes. 
This  effect  of  the  legislation  had  upon  the  subject,  was  partially 
pointed  out  in  Perry  vs.  Brinton,  (decided  at  the  present  term,) 
where  the  question  was  whether  a  sale  for  taxes  assessed  several 

J  ears  after  a  mortgage,  divested  the  lien  of  the  latter.  It  was 
eld  that,  when  considering  the  operation  of  the  act  of  1830  upon 
the  continued  lien  of  the  mortgage,  the  lien  given  by  the  act  of 
1824  is  excluded  from  contemplation  by  the  act  of  1835,  and  as 
a  consequence  the  mortgage  stands  unaffected,  unless  indeed  the 
sale  be  made  under  a  claim  which  in  fact  existed  as  a  lien  before 
the  mortgage  was  recorded.  In  citing  this  case  as  authority  for 
the  position,  that  the  act  of  1885  postponed  the  municipal  claim, 
to  every  intent,  as  against  a  mortgage,  the  counsel  for  the  defen- 
dant fell  into  misapprehension,  induced  by  selecting  isolated  sen- 
tences of  the  opinion,  perhaps  imperfectly  expressed,  but  which  a 
comprehensive  view  of  the  determination  would  have  prevented. 

Am  the  municipal  charge  now  in  question  actually  originated 
before  the  date  of  the  mortgage,  perhaps  a  sheriff's  sale,  made  for 
the  purpose  of  realizing  it,  would  have  passed  the  premises  wholly 
disincumbered  to  the  purchaser.  But  if  a  doubt  existed  on  this 
head,  it  is  removed  by  the  4th  section  of  the  act  of  16th  April, 
1845,  Dun.  Dig.  1048,  according  to  the  construction  ^ven  it  in 
Perry  vs.  Brinton.  The  proviso  of  that  section  is  "that  the  con- 
timmnce  of  the  lien  of  such  mortgage  shall  not  prevent  the  dis- 
charge of  such  prior  liens  for  taxes,  charges  or  assessments,  by 
such  sale,  (under  a  subsequent  judgment)  or  the  satisfaction  there- 
of out  of  the  proceeds  of  such  sale."  So  that  now  the  proceeds 
of  such  a  sheriff's  sale  as  had  place  in  this  case  would  be  applica- 
ble in  satisfaction  of  the  charge  for  laying  pipes,  as  already  inti- 
mated. But,  after  the  act  of  1835,  and  before  the  act  of  1845, 
euch  an  application  of  proceeds  would  not  have  been  sanctioned, 
since  under  the  junior  judgment  nothing  more  was  sold  than  the 
equity  of  redemption,  leaving  the  estate  still  subject  to  the  mort- 
gage, and  the  prior  assessed  claim.  Were  this  otherwise — did  the 
sale  necessarily  divest  the  lien  of  the  claim,  the  effect  would  be  to 
put  it  in  the  power  of  the  tenant  of  the  land,  wholly  to  defeat  the 
protection  afforded  by  the  act  of  1824,  by  encumbering  the  estate 
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by  way  of  mortgage  to  its  full  value,  and  then  procuring  a  sale 
for  a  nominal  sum,  subject  to  the  mortgage.  Such  a  result  could 
not  have  been  intended  by  those  who  firamed  the  act  of  1885, 
even  in  the  instance  of  taxes  and  other  assessments  levied,  in  ve- 
ry fact,  after  the  execution  of  the  mortgage;  a  fartiarij  it  could 
not  have  been  contemplated  when,  as  here,  the  municipal  lien  had 
existence  before  the  date  of  the  mortgage. 

A  consequence  of  the  statutes  I  have  noticed  is  to  bring  the 
case  within  the  principle  upon  which  was  decided  Mix  vs.  Ackla, 
7  Watts  816;  Tower's  Appropriation,  9  Watts  and  Serg.  104; 
Swar's  Appeal,  1  Barr  92;  and  Lauman's  Apneal,  8  Barr  478. 
It  is  thus  stated  by  the  court  in  one  of  those  aetem^inations: — 
^'  If  a  junior  creditor  is  compelled  to  leave  a  particular  incum- 
brance standing  on  the  land,  ne  is  neeessartltf  compelled  to  leave 
standing  any  other  incumbrance  which  precedes  it;  and  on  a  judg- 
ment subsequent  to  a  fixed  lien,  the  sheriff  consequently  selis  the 
estate  subject  to  incumbrances,  which  the  proceeds  might  not  sat- 
isfy, nor  the  sale  dissolve."  Here,  the  precedent  mortgage  was  a 
fixed  incumbrance,  unaffected  by  the  sale  caused  by  the  junior 
judgment  creditor,  and  therefore  it  interposed  to  prevent  the  odier- 
wise  legal  effect  of  the  sale  from  reaching  and  disturbing  the  su- 
perior lien  of  the  claim  now  in  suit. 

Although  not  noticed  on  the  argument,  I  ought  not  to  conclude 
without  saying  in  anticipation  of  a  possible  objection,  that  al- 
though the  act  of  March,  1824,  Pamph.  laws  86,  which  gives  a 
lien  to  claims  like  the  present,  and  provides  for  their  payment  be- 
fore subsequent  incumbrances,  is  not  specificaUy  referred  to  by 
the  act  of  1885,  ^et  as  the  preference  conferr^  by  the  former 
act,  is  included  in  and  covered  by  the  lien  given  by  the  act  of 
February,  1824,  it  is  of  course,  affected  by  the  statute  of  1835, 
in  the  manner  and  to  the  extent  abready  pomted  out. 

The  argument  may  be  thus  briefly  recapitulated.  The  acts  of 
1824  gave  to  taxes,  rates  and  levies,  thereafter  to  be  imposed,  for 
any  purpose,  on  real  estate  within  the  city  and  county  of  Phila- 
delphia, a  Hen  on  such  real  estate  prior  to  ^^any  recognizance, 
mortgage,  judgment,  debt,  obligation  or  responsibilitv,  which  the 
said  reiu  estate  may  become  chargeable  with  or  liable  to,"  after 
the  passing  of  the  acts.  At  this  time,  and  down  to  1880,  a  judi- 
dicial  sale  would  have  divested  this  and  all  other  liens.  But  the 
act  of  6th  April,  in  that  year,  directed  that,  thereafter,  where  a 
mortgage  constituted  the  mist  incumbrance,  a  sale  by  execution  to 
enforce  a  younger  incumbrance  should  not  divest  the  lien  of  the 
mortgage.  But,  by  the  then  existing  law,  municipal  taxes,  &c. 
without  regard  to  the  date  of  assessment,  took  precedence  of  even 
first  mortgages,  within  die  city  and  count]^.  Now,  as  dus  would 
deprive  a  mortgage  of  its  character  of  primary  lieii,  it  followed 
that  in  Philadelphia  a  sale  under  a  junior  judgment  destroyed  the 
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hold  of  a  mortgage  first  in  point  of  tune,  whenever  any  sum  was 
due  to  the  various  mnnicipal  corporations,  for  taxes  or  other 
charges  levied  by  way  of  tax.  Then,  for  remedy,  came  the.  act  of 
1885,  which,  in  substance,  provided  that  the  existence  of  a  muni* 
dpal  lien  should  not  work  such  a  consequence.  But  while  it  so 
provided,  it  left  that  species  of  lien  to  stand  for  every  other  pur* 
pose  where  it  stood  before  the  passage  of  the  statute  last  men- 
tioned. One  result  of  this  legislation  is,  that  a  sale  under  a  pos- 
terior incumbrance  wiU  not  touch  the  grasp  of  a  precedent  mort- 
gage, thouffh  in  law,  it  may  be  subordinate  to  the  prior  lien  of  a 
municipal  cnarge ;  and  a  second  consequence  flowing  from  the  first, 
at  least  before  the  act  of  1845,  was  that  the  prior  municipal  lien 
was  necessarily  preserved  by  the  intervening  mortgage. 

The  court  below  was  therefore  wrong  in  saying  to  the  jury  that 
^^  although  the  lien  of  the  district  for  laying  pipes  in  front  of  the 
premises  is  prior  to  any  other  incumbrance,  yet  a  sheriff's  sale 
subject  to  a  mortgage,  is  not  necessarily  subject  also  to  the  prior 
lien  for  pipes." 

Judgment  reversed  and  venire  de  novo  awarded. 


Thomas  versus  The  Northern  Liberties. 

TJnder  the  4th  teetion  of  the  act  of  11th  March,  1846,  a  monioipal  daim,  filed 
hy  <me  of  the  ineofporated  Districts  of  the  Gonnty  of  Philadelphia,  in  aeoordanoe 
with  the  prorisioiis  of  the  act  of  IBih  April,  1840,  is  prima  fade,  hat  not  concln- 
siTO  evidence  of  the  Ikcts  therein  set  forth. 

In  an  action  on  soch  daim,  the  defendant  mar  show  that  the  sise  of  his  lot  is 
Vtm  than  therdn  described.  Bat  this  is  not  soon  a  Tarianoe  as  will  be  &tal ;  it  is 
a  defence  only  fto  tamto. 

Where  a  daim  described  the  premises  as  «  containing  47  feet  in  front,*'  and  the 
defendant  prored  that  his  lot  was  only  40  feet,  this  is  a  defence  as  to  the  addition- 
al 7  feet  only,  and  the  claim  is  not  thereby  inTalidated. 

.  Where  the  coort  below  erroneoosly  rejected  eridence  constitating  a  defence  to 
a  it^bau  portion  of  the  i^aintiffs  cUdm,  this  coort  will  not  for  that  caose  rererse 
th^  jndgment;  bat,  witti  the  assent  of  the  plaintiff  bdow,  will  mo^fy  it,  by  de- 
doeting  from  the  amoont  thereof;  the  som  to  which  the  rejected  OTiaence  consti- 
toted  a  defence,  leaving  it  to  stand  for  the  reridae. 

Eebor  from  the  Common  Pleas  of  Philadelphia. 
April  8 — Scire  facias  on  a  municipal  claim  for  $93,40,  with 
mterest  from  1829,  for  cnrbin^g  and  paving  in  front  of  a  lot  of 

Eonnd  described  as  ^^  containing  47  ifeet  in  front."  On  the  trial 
fore  Kelly,  J.,  the  plaintiffs  gave  in  evidence  the  claim  filed, 
ihe  admission  of  which  constitute  the  first  bill  of  exceptions.  The 
defendant  offered  to  prove  that  his  lot  contained  but  40  feet  in 
front  instead  of  47  feet  as  described  in  the  claim  and  scire  f<una$y 
whidi  was  objected  to  and  overruled  by  the  conrt.  The  rdection 
of  this  evidence  formed  the  second  bOl  of  exceptions,    tiie  de- 
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fendant's  counsel^requested  the  coiirt  to  charge  the  jury, — ^That 
the  rcord  of  the  claim  filed  was  not  sufficient  evidence  to  enable 
the  plaintiflFs  to  recover — ^that  they  must  prove  the  doing  of  the 
work  and  an  assessment  therefor — ^that  the  claim  was  barred  by 
lapse  of  time — ^that  it  should  have  been  registered  under  the  act 
of  1824 — and  that  the  acts  relating  to  municipal  claims  in  the 
county  of  Philadelphia  were  not  retrospective  in  their  operation. 
The  refusal  of  the  court  below  to  answer  these  points  in  the  affir* 
mative  constituted  the  third  bill  of  exceptions. 

MileSj  for  plaintiflF  in  error. — ^Most  of  the  alledged  errors  in  the 
charge  of  the  court,  it  is  understood,  have  been  ruled  against  the 
plaintiff  in  error,  in  cases  decided  at  the  present  term.  K  the 
claim  filed  was  competent  evidence,  it  was  not  conclusive,  the  de- 
fendant below  should  have  been  allowed  to  show  misdescription, 
(act  of  April  16, 1840,)  and  also  that  the  claim  was  for  a  greater 
amount  of  work  than  was  done  in  front  of  his  premises ;  (act  of 
April  19,  1843,  2  Barr.  220,  8  Watts  ^  Serg.  44A^  464  •)  and 
this  is  sufficient  to  reverse  the  judgment. 

Brightly i  for  defendant  in  error. — ^The  4th  section  of  the  act  of 
11th  March,  1846,  prohibits  the  defendant  from  taking  this  de- 
fence. This  section  is  held  to  be  constitutional  in  The  Northern 
Liberties  vs.  St.  John's  Church,  decided  at  the  present  term.  The 
courts  do  not  incline  against  a  retroactive  operation,  not  on  the 
right,  but  on  the  remedy,  10  Barr.  280.  The  offer  was  not  to 
show  misdescription,  but  that  the  defendant  was  not  the  owner  of 
the  above  lot,  which  is  not  permitted.  If  the  court  think  the  evi- 
dence should  have  been  received,  the  plaintifib  below  will  remit  a 
proper  proportion  of  the  amount  recovered. 

The  opinion  of  the  court  was  delivered  April  18,  by 
Bell,  J. — ^Most  of  the  errors  assi^ed  in  this  record,  have  been 
passed  upon  adversely  to  the  plaintiffs  in  error,  in  Tilghman  v%. 
Fisher,  9  WaUs  4A2,  Foulk  vb.  Brown,  2  Watts  215,  Council  v%. 
Moyamensing,  2  Barr.  226,  Pray  vs.  Northern  Liberties  and 
Northern  Liberties  vs.  St.  John's  Church,  the  two  last  of  which 
were  determined  during  the  present  term.  Accordingly,  the  ar- 
gument was  confined  to  three  prindpal  enquiries :  to  these  only 
diiall  I  deem  it  necessary  to  address  any  remark.  The  first  of 
them  is,  whether  the  claim  filed  b^  the  plaintiff  below,  and  given 
in  evidence  on  the  trial,  is  conclusive.of  the  facts  therein  set  forth  ? 
and  dependent  on  this---6econdly,  whether  the  evidence  offered  by 
the  defendant  below,  to  show  that  the  lot  charged  contains  forty 
and  not  forty-seven  feet  in  front,  ought  to  have  been  received  for 
the  purpose  of  reducing  the  amount  alledged  to  be  due  to  the 
plaintiff? 
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In  Northern  LibertieB  v%.  St.  John's  Church,  it  was  ruled  that 
the  4th  section  of  the  act  of  11th  March,  1846,  is  constitutional, 
and  by  retrospection,  embraces  claims  filed,  like  the  present,  be* 
fore  the  passage  of  the  act.  That  section  proyides  that  ^^  such 
claims  may,  in  suits  thereon,  be  read  in  evidence  of  the  facts  there* 
in  set  forUi,"  and,  accordingly,  the  claim  filed  here  as  the  founda- 
tion of  this  actioi^  was  given  to  the  jury  as  evidence  of  the  curbing 
and  pavii^  averred  to  have  been  done  in  front  of  the  defendant's 
lot,  and  of  the  situation  of  that  lot,  its  extent  and  description. — 
Doubtless,  under  the  law  it  was  competent,  jm^na  fade;  but  I 
find,  nowhere,  warrant  for  the  idea  that  it  was  conclusive  proof  of 
its  contents.  To  be  sure,  the  statute  says  that  ^^no  plea  touching 
the  rates  or  proportions  of  contribution  among  parties  jointly  in- 
terested ;  nor  any  plea  touching  the  question  of  ownership,  shall 
be  allowed  in  any  such  action ;  and  what  cannot  be  pleaded,  is 
not  open  to  proof.  But  the  ofiered  evidence  was  not  to  be  address- 
ed to  either  of  the  prohibited  subjects.  No  question  of  ownership 
was  involved,  nor  was  there  any  dispute  as  to  the  relative  propor- 
tions of  the  assessed  charge,  payable  by  joint  owners.  The  effect 
of  the  proffer  to  show  a  mistake  in  the  admeasurement  of  the  lot, 
was  to  disprove  a  portion  of  the  plaintiff's  claim,  which,  in  amount 
depended  on  the  extent  of  the  front.  Surely,  in  the  absence  of 
any  prohibitory  law,  this  should  have  been  permitted.  Common 
justice  so  dictates,  and  in  obedience  to  it,  tne  act  of  19th  April, 
1843,  jDun.  Dig.  1011,  expressly  provides  that,  in  actions  sudti  aa 
this,  ^^  it  shall  be  lawful  for  the  defendant  to  deny  that  the  said 
work  was  done,  or  materials  furnished,  or  prove  that  the  price 
charged  therefor  (8  greater  than  the  value  thereof  or  that  the 
amount  claimed  has  been  paid  or  released."  So  far,  then,  as  we 
are  informed  by  the  record,  the  court  committed  a  mistake  in  re* 
jecting  this  evidence. 

The  defendant  below  insists  that  had  he  succeeded  in  proving 
this  idledged  discrepance  between  the  truth  and  the  averment  of 
the  claim  filed,  the  departure  must  have  been  fatal  to  the  validity 
of  the  latter.  Whether  this  be  so  forms  the  third  question.  The 
10th  section  of  the  act  of  16th  Aj)ril,  1840,  Penn.  Laws  412,  re- 
quires that  the  aulJiorities  of  the  mcorporated  districts  of  the  coun* 
tj  of  Philadelphia,  shall,  in  filing  these  claims,  set  forth,  inter 
aHa^  ^^  as  nearly  as  may  be,  an  accurate  description  of  the  real 
estate  agunst  which  the  same  is  filed,  and  where  the  said  estate 
is  situate."  Whether  the  claim  here  sought  to  be  recovered  waa 
filed  under  this  statute,  or  some  other  of  me  numerous  acts  which 
have  been  passed  on  this  subject,  the  paper  books  do  not  inform 
OS ;  indeed,  they  are  extremely  meagre  of  facts.  But,  admitting 
this  claim  is  subject  to  the  requirement  of  the  last  mentioned  act, 
it  certainly  does  not  call  for  the  greatest  degree  of  certainty  in 
description,  of  which  the  thing  is  capable.    To  insist  on  this  would 
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in  many  instances,  be  extremely  inconvenient  and  attended  with 
mischief.  The  object  of  the  description  is  to  ascertain  the  locality 
of  the  charged  property,  and  this  is  sufficiently  accurate,  if  execu- 
ted as  nearly  as  may  be.  The  acts  of  Assembly  governing  me- 
chanic's liens,  and  directing  the  form  in  which  their  claims  are  to 
be  filed,  in  order  to  individuate  the  buildings,  the  subject  of  the 
lien,  is  to  the  full  as  exacting,  in  this  particular,  as  the  act  of 
1840.  Yet  it  is  held  that,  under  these  statutes,  certainty  to  a 
common  extent  is  all  that  can  be  reasonably  required,  and  that  it 
is  not  every  trivial  mistake  that  will  invalidate  the  lien,  Ewing  r«. 
Barras,  4  Watts  ^  Serg.  467.  In  a  great  variety  of  cases  it 
would  be  found  difficult,  if  not  impossible,  to  give  the  exact  quan- 
tity of  ground,  owned  or  claimed  b^  a  particmar  individual ;  and 
yet,  this  is  the  de^ee  of  particularity  required  by  the  defendant's 

Josition.  Such  rigidity  of  description  could  never  have  been 
reamed  of  by  the  law  makers,  nor  do  the  terms  of  the  statute, 
taken  liberally,  call  for  it.  For  the  same  reasons  which  govern 
in  the  instance  of  mechanic's  liens,  to  which  claims  of  the  char- 
acter now  under  consideration,  are  nearly  assimilated,  we  are  of 
opinion  the  statement  in  question  sufficiently  satisfies  the  exigen- 
cy of  the  law. 

The  sole  error,  then  committed  consists  in  the  rejection  of  the 
offered  testimony,  as  a  means  of  ascertaining  the  amount  actually 
due  to  the  plaintiff.  Must  we  reverse  the  judgment  for  this  reason 
alone?  Orduuurily,  the  answer  to  this  enquiry  would  be  affirma- 
tive. But  we  think  this  instance  may  be  fairly  made  an  exception 
to  the  general  rule.  The  act  of  16th  June,  lo36,  sec.  1,  ^ves  us 
power  to  examine  and  correct  the  errors  of  subordinate  tribunals, 
in  the  process,  proceedings,  judgments  and  decrees,  and  to  reverse, 
modify-  or  affbrm  such  judgments  and  decrees.  In  Daniels  vs. 
The  Commonwealth,  7  Barr.  876,  this  power  was  exerted  in  a 
criminal  case,  by  the  alteration  of  a  sentence  after  conviction,  and 
it  appears  to  us,  it  may  be  conveniently  exercised  in  a  civil  cause, 
where,  as  here,  the  pliontiff  in  error  confesses  the  truth  of  the  fact 
x^*  ought  to  be  proved  below,  and  that  fact,  in  connection  with  other 
undisputed  evidence,  is  decisive  of  the  sum  for  which  ju^^ment 
ought  to  be  rendered.  The  plaintiff,  by  the  claim  filed,  estimates 
the  debt  due  to  be  (98,40.  This  is  upon  the  supposition  that  the 
lot  contains  47  feet  front.     Conceding  it  to  be  but  40  feet,  the 

Srincipal  sum  due  is  reduced  to  $79,49.    With  the  assent  of  the 
efendant  in  error,  we  will  direct  judgment  to  be  rendered  for  the 
latter  sum  with  interest. 

.  It  is  accordingly  directed  that  the  said  judgment  be  modified  by 
deducting  from  uie  amount  thereof,  the  sum  of  $29,55,  leaving  the 
said  judgment  to  stand  at  and  for  Uie  sum  of  $169,84. 
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In  the  case  of  land  taken  at  a  valuation,  under  proceedings  in  the  Orphans* 
Court,  the  thirds  left  in  the  land,  for  the  use  of  the  widow  of  the  intestate,  as 
whose  estate  it  was  appraised,  will  not  be  divested  by  a  sale,  under  order  of  Or- 
phans' Court,  as  the  property  of  the  party  who  took  the  same  at  the  appraised 
falue. 

An  Orphans*  Court  sale  is  a  judicial  iale,  and  the  principle  of  eavetU  emptor  ap- 
plies to  &e  purchaser. 

The  declarations  of  the  crier,  when  selling  lands  under  an  order  of  Orphans* 
Court,  are  not  to  be  admitted  in  evidence  to  contradict  the  conditions  of  sale  which 
had  been  publicly  read. 

If  a  purchaser  be  misled  by  the  declarations  of  the  crier,  he  may  apply  to  the 
court  to  set  aside  the  sale. 

Declarations  of  an  administrator  made  years  after  a  sale  by  him,  under  an  order  of 
Orphans'  Court,  and  after  deed  made  and  accepted,  are  not  admissible  to  contradict 
the  conditions  of  sale  and  return ;  and  the  understanding  of  persons  present  at 
the  sale,  attempted  to  be  proved,  years  after  the  sale,  is  not  admissible  for  the 
same  purpose. 

Error  to  the  Common  Pleas  of  Chester  County. 

This  was  an  amicable  action  entered  into  in  the  Court  of  Com- 
mon Pleas  of  Chester  county,  in  favor  of  Thomas  Vandever,  ad- 
ministrator, etc.,  of  Phineas  Baker,  deceased,  plaintiff  in  error,  vs. 
Evan  Baker,  defendant  in  error. 

In  1843,  Phineas  Baker  died  intestate,  leaving  a  widow  and  two 
minor  children.  Thomas  Vandever  administered.  At  the  August 
Sessions,  1843,  of  the  Orphans*  Court,  he  applied  for  an  order  of 
sale  to  sell  the  real  estate  of  the  deceased  for  the  payment  of  his 
debts.  The  real  estate  consisted  of  an  undivided  moiety  of  a  farm 
in  West  Marlborough,  Chester  county,  containing  165  acres.  The 
subject  was  referred  to  auditors  to  investigate  the  facts,  and  re- 
port on  the  expediency  of  granting  the  application,  who  reported 
in  favor  of  a  sale. 

An  order  issued.  Return  no  sale  :  an  alias  order :  return  by 
the  administrator  that  he  had  sold  the  undivided  half  part  of  the 
land  described  in  the  order,  which  had  been  found  to  contain  164 
acres,  at  $5,740,  being  at  the  rate  of  $70  per  acre. 

December  13,  1843,  return  read  and  confirmed,  nisi.  The  whole 
farmrwas  held  at  the  time  of  the  death  of  Phineas  Baker,  by  him 
(tnd  Evan  Baker ^  fwho  were  brothers,)  subject  to  the  lien  of  a 
mortgage  for  $1650,  the  interest  to  be  paid  their  mother,  Ann 
Baker,  during  her  life,  and  the  principal  at  her  death  to  the  heirs 
and  legal  representatives  of  Levi  Baker,  dec'd. 

One  of  the  conditions  of  sale  was : — 

**  The  premises  is  sold  subject  to  the  lien  or  mortgage  for  the 

sum  of  $1650,  one-half  thereof  being  the  undivided  interest  of 

Phineas  Baker,  dec'd.,  which  will  remain  on  the  land,  the  interest 

thereof  to  be  paid  annually  to  Ann  Baker,  widow  of  Levi  Baker, 

VOL.  I. — ^I. 
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during  her  life,  and  the  principal  at  her  death,  to  be  paid  to  the 
heirs  and  legal  representatives  of  the  said  Levi  Baker,  dec'd." 

Appended  to  the  conditions  was  an  acknowledgement  by  the 
purchaser  of  his  purchase  according  to  the  conditions,  and  of  his 
indebtedness  for  the  amount  of  the  purchase  money. 

The  conditions  of  sale  and  acknowledgment  having  been  lost  at 
time  of  trial,  their  contents  were  proved. 

The  record  of  the  deed  for  the  property  sold  by  administrator, 
was  given  in  evidence.  It  bore  date  April  1st,  1844,  and  stated 
the  consideration  to  be  $5,740,  and  recited  the  proceedings  in  the 
Orphans'  Court  prior  to  the  sale,  the  sale  for  $5,740,  and  the  con- 
firmation. A  receipt  for  the  same  consideration  money  was  writ- 
ten at  the  foot  of  the  deed. 

The  plaintiff  proved  that  at  the  time  of  the  delivery  of  the  deed, 
a  note  was  given  for  the  sum  intended  to  be  the  balance  of  the 
purchase  money  remaining  unpaid.  By  the  conditions  of  sale  a 
bond  was  required,  and  a  bond  was  prepared  for  signing  by  the 
Justice  who  took  the  acknowledgement  of  the  deed.  This  bond 
was  conditioned  for  the  payment  of  $3,708  76.  Baker,  the  pur- 
chaser, objected  to  signing  the  bond  because  "  there  were  accounts 
between  him  and  the  decedent  that  were  unsettled,  and  he  appre- 
hended that  giving  a  bond  might  interfere  with  the  settlement  of 
the  accounts."  After  some  conversation,  the  administrator  agreed 
to  take  a  note  instead  of  a  bond,  and  the  Justice  drew  a  note. — 
The  purchaser  making  no  objection  to  the  amount  for  which  the 
bond  was  drawn,  the  Justice  intended  to  draw  the  note  for  the 
same  amount,  but  by  mistake  drew  it  for  $3,008  76,  instead  of 
$3,708  76.  The  amount  of  money  previously  received  on  account 
of  the  purchase  was  acknowledged  to  be  $2,031  24,  according  to 
the  statement  of  the  Justice  who  was  examined  as  a  witness,  and 
not  contradicted. 

All  but  $825  of  the  purchase  money  having  been  paid,  this  ac- 
tion was  brought  for  the  balance. 

The  plaintiff  declared  in  assumpsit  in  five  counts,  on  the  note  as 

given ;  on  the  note  as  intended  to  be  given  for  $3,708  76 ;  for  the 

consideration  of  the  note ;  and  on  the  contract  according  to  the 

conditions  of  sale. 

The  defendant  pleaded  7U>na9«t^mjp«2£  and  payment  with  leave,  etc. 

The  plaintiff  having  shewn  the  facts  above  stated,  the  defend- 


payment  of  $3,300— $1650  in  one  year,  and  $1650  at  the  death 
of  Ann  Baker,  the  interest  to  be  paid  to  her  in  the  mean  time. 

He  then  offered  to  prove  by  parol  that  after  the  conditions  of 
sale  were  read,  the  cryer  stated  that  the  purchaser  would  have  no 
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more  to  pay  than  wliat  he  bid,  and  that  the  amount  of  the  mort- 
gage would  be  deducted  from  the  bid — ^that  the  sale  wonld  be  by 
tiie  acre,  and  would  be  of  the  undivided  half;  alsoj  that  the  ad- 
miniitratar  9inee  the  sale  had  frequently  admitted  that  the  under- 
ttanding  at  the  time  of  sale  was^  that  the  amount  of  the  mortgage 
$houM  be  deducted  from  the  bid,  etc. 

To  this  the  plaintiff  objected — ^the  testimony  was  admitted  and 
produced  a  verdict  for  the  defendant.  The  plaintiff  excepted  to 
the  admission  of  this  evidence,  and  the  question  is,  whether  the 
court  erred  or  not  in  admitting  it. 

T.  Vandever,  the  plaintiff,  being  affirmed  on  his  voir  dire,  proved 
the  loss  of  the  conditions  of  sale. 

The  following  was  alledged  to  be  a  copy  of  the  paper,  from 
which  the  conditions  of  sale  were  copied : 

Conditions  of  sale  of  the  real  estate  of  Phineas  Baker,  late  of 
the  township  of  London  Grove,  in  the  county  of  Chester,  dec'd., 
lying  and  being  in  the  township  of  West  Marlborough,  in  the  said 
county,  being  me  undivided  moiety  or  half  part  of  a  messuage  and 
tract  of  land  containing  176  acres  or  thereabouts — sold  by  order 
of  the  Orphans'  Court  of  said  county. 

1st.  The  highest  and  best  bidder  at  a  fair  and  open  bid  shall  be 
the  purchaser. 

2nd.  The  premises  is  sold  subject  to  the  lien  of  a  mortgage  for 
the  sum  of  f  1650,  one-half  thereof  being  the  undivided  interest 
of  the  said  Phineas  Baker,  deceased,  which  will  remain  on  the  land, 
the  interest  whereof  to  be  paid  annually  to  Ann  Baker,  widow  of 
Levi  Baker,  during  her  life,  and  the  prmcipal  at  her  death  to  be 
paid  to  the  heirs  and  legal  representatives  of  the  said  Levi  Baker, 
deceased. 

3d.  The  sum  of  five  hundred  dollars  must  be  paid  on  the  day  of 
sale,  or  a  note  with  satisfactory  security  given  to  pay  the  same 
within  ten  days,  twenty-five  hundred  dollars  more  must  be  paid  on 
the  first  day  of  April,  next  ensuing,  and  the  remainder  on  the  first 
day  of  Apnl,  A.  D.  1845,  the  last  payment  to  be  secured  by  bond 
and  mortgage  on  the  premises. 

4ih.  Any  person  purchasing  the  said  property  and  failing  to 
comply  with  the  above  conditions,  shall  be  liable  for  any  deficien- 
cy which  may  accrue  hy  reason  of  a  second  sale,  but  shall  derive 
no  benefit  therefrom. 

I  acknowledge  that  the  within  mentioned  premises  were  struck 

off  to  me  at  my  bid,  for  the  sum  of ,  which  sum  I  hereby 

acknowledge  to  owe  to  Thomas  Vandever,  administrator  to  the  es- 
tate of  Phmeas  Baker,  dec'd.,  to  be  paid  according  to  the  within 
mentioned  conditions  of  sale. 
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Copy  of  Note. — One  month  after  date  I  promise  to  pay  to 
Thomas  Yandeyer,  administrator  to  the  estate  of  Phineas  BsJ^er, 
dec*d.9  three  thousand  and  eight  dollars  and  seventy-six  cents, 
with  interest  for  the  same,  it  being  the  balance  on  the  real  estate 
of  said  dec'd.,  purchased  by  me,  and  is  not  to  interfere  with  other 
accounts  of  the  parties.  When  these  other  accounts  are  settled, 
this  note  to  be  lifted,  and  an  obligation  to  be  given  by  me  for 
whatever  may  be  found  to  be  the  balance.  Evan  Baesb. 

April  1, 1844. 

It  was  alledged  on  the  part  of  defendant^  that  the  estate  con- 
sisted of  an  undivided  half  of  a  tract  of  land,  which  was  subject  to 
the  dower  or  thirds  of  Ann,  widow  of  Levi  Baker,  secured  by 
mortgage,  amounting  to  $1650,  one-half  whereof  was  chargeable 
upon  Phineas'  part.  In  the  petition  for  the  order  of  sale,  this 
was  set  out  as  one  of  the  debts  of  Phineafl — ^thus :  "  Dower  of  wi- 
dow of  Levi  Baker,  $800." 

That  the  conditions  of  sale  were  subject  to  one-half  of  the  (1650 
mortgage. 

That  the  property  was  put  up  and  sold  for  full  value,  with  the 
agreement  and  understanding  at  the  time,  that  the  $825  being  one 
half  of  the  mortgage,  should  be  deducted  from  the  amount  bid, 
and  the  purchaser  be  bound  to  pay  only  the  balance  to  the  admin- 
istrator. 

That  this  mode  of  selling  it  was  adopted  for  the  mutual  conve- 
nience of  seller  and  bidders. 

That  it  was  but  a  means  of  ascertaining  the  amount  for  which 
it  should  sell,  subject  to  the  mortgage. 

Specifications  of  error : 

1.  The  court  erred  in  admitting  the  evidence  stated  in  the  plain- 
tiff's bill  of  exceptions. 

2.  The  court  erred  in  admitting  any  portion  of  the  evidence  of- 
fered by  the  defendant,  and  especially  that  which  relates  to  the 
declarations  of  the  administrator,  after  the  sale. 

The  case  was  argued  by  Lewis,  for  plaintifi'in  error,  Vandever, 
and  by  W.  Darlinffton,  contra. 

The  opinion  of  the  court  was  delivered  April  15,  by 
CouLTBB,  J. — ^The  record  of  the  Orphans*  Court  was  in  evi- 
dence by  the  plaintiff,  from  which  it  appeared  that  he  applied  for 
an  order  of  sale  of  the  real  estate  of  the  decedent,  for  the  pay- 
ment of  debts,  &c ;  that  the  court  appointed  an  auditor  who,  after 
investigating  the  facts,  reported  in  favor  of  the  sale;  whereupon 
the  court  decreed  a  sale  by  the  administrator,  who  reported  that  he 
sold  the  land  described  in  the  order,  to  Evan  Baker,  the  defend- 
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ant,  for  (6,740,  being  at  the  rate  of  (70  per  acre.  The  whole 
tract  of  land  containing  one  hundred  and  sixty-four  acres,  was  held 
by  Phineas  Baker,  the  decedent,  at  the  time  of  his  death,  and  his 
brother  Evan  Baker,  the  defendant,  subject  to  the  payment  of  a 
mortgage  for  $1650,  the  interest  to  be  paid  to  their  mother,  Ann 
Baker,  during  her  life,  and  at  her  deatn  the  principal  to  be  paid 
to  the  heirs  and  legal  representatives  of  their  father,  Levi  Baker, 
deceased.  It  is  not  distinctlv  stated  how  the  two  brothers  derived 
their  title,  but  as  it  is  incidentally  noticed  that  the  amount  for 
which  interest  was  to  be  paid  to  their  mother,  was  her  dower,  as  it 
is  denominated,  out  of  the  land,  it  is  probable  that  the  brothers 
took  the  tract  in  the  distribution  of  their  father's  estate,  at  its  ap- 
praised value.  One  of  the  conditions  of  the  sale,  as  proved,  was 
as  follows :  ^^  The  premises  are  sold  subject  to  the  lien  or  mort- 
gage for  the  sum  of  $1650,  one  half  thereof,  being  the  portion 
payable  by  ^Phineas  Baker,  deceased,  will  remain  on  the  land,  the 
interest  thereof  to  be  paid  annually  to  Ann  Baker,  widow  of  Levi 
Baker,  during  her  life,  and  the  prmcipal  at  her  death,  to  be  paid 
to  the  heirs  and  legal  representatives  of  the  said  Levi  Baker,  de- 
ceased. Appended  to  the  condition  of  sale  is  a  written  acknowl- 
edgment, by  the  defendant,  that  he  purchased  according  to  the 
conditions,  and  of  his  indebtedness  for  the  amount  of  the  purchase 
money.  The  administrator  returned  the  sale,  which  was  approved 
by  the  court ;  whereupon  he  executed  a  deed,  duly  acknowledged 
to  the  defendant,  for  the  one-half  of  the  one  hundred  and  sixty- 
four  acres,  for  the  consideration  of  $5,740.  In  which  deed  was 
recited  the  proceedings  in  the  orphans  court,  the  sale  and  con- 
firmation, and  delivered  the  said  deed  to  the  defendant,  who  ^ve 
him  his  note  for  the  balance,  after  deducting  the  payments,  which 
the  defendant  had  made.  And  upon  this  note,  and  for  the  balance 
due  upon  the  contract,  being  the  amount  of  the  incumbrance  $825, 
this  suit  is  brought. 

The  defendant's  counsel  then  offered  to  prove — That  after  the 
conditions  of  sale  were  read  the  cryer  stated  that  the  purchaser 
would  have  no  more  to  pay  than  what  he  bid,  and  that  the  amount 
of  the  mortgage,  $825,  would  be  deducted  from  the  bid — ^that  the 
sale  would  be  by  tiie  acre,  and  that  the  undivided  half  of  the  land 
was  what  was  to  be  sold :  and  that  such  was  the  clear  understand- 
ing of  the  persons  attending  the  sale.  Also,  that  at  the  time  of 
sale,  Thomas  Yandever  and  Ann  Baker  had  some  conversation, 
and  the  amount  of  the  mortgage  given  to  secure  the  interest  of 
Ann  Baker,  was  stated  by  her  to  be  $825,  which  was  acceded  to 
by  Thomas  Vandever,  in  the  presence  of  the  bidders.  Also,  that 
on  several  occasions  subsequent  to  the  sale,  Thomas  Vandever,  the 
administrator,  in  conversation  with  several  different  persons,  ad- 
mitted that  the  understanding  at  the  sale  was,  that  the  amount  of 
the  mortgage  should  be  deducted  from  the  sum  that  should  be  bid, 
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and  the  purchaser  be  required  to  pay  only  the  diflTerence — ^that  the 
first  of  these  conversations  occurred  several  years  after  the  sale, 
and  before  the  commencement  of  the  suit,  and  the  last  mthin  a 
few  weeks  of  the  trial. 

To  the  admission  of  this  evidence  the  plaintiff  objected;  the 
court  overruled  the  objection,  and  plaintiff  excepted. 

The  competency  and  admissibility  of  this  evidence  is  the  point 
to  be  determined  in  the  cause. 

If  the  land  was  taken  at  the  appraisement  by  Phineas  and  Evan 
Baker,  as  their  purpart  of  their  father's  estate,  and  the  $1650 
mortgage  was  to  secure  the  annual  interest  of  the  one-third,  to 
Ann  Baker,  their  mother,  and  to  secure  the  payment  of  the  prin- 
cipal sum  to  the  heirs  and  legal  representatives  of  Levi  Baker, 
their  father,  after  her  death,  the  lien  could  not  be  divested,  either 
bv  the  mortgage,  which  would  be  cumulative,  or  by  the  Orphans* 
Cfourt  sale,  because  the  act  of  assembly,  in  such  case,  makes  it  a 
lien  upon  the  land,  no  matter  into  whose  hands  it  might  fall  by 
sale  or  otherwise.  It  is  an  indefeasible  charge  for  the  widow  and 
the  heirs,  and  legal  representatives  after  her  death :  8  Watt%  296, 
2  Penn.  Rep.  255.  The  widow  may  distrain  if  the  interest  is 
not  annually  paid,  and  is  entitled  to  one  year's  rent  in  arrear,  like 
other  landlords,  out  of  the  goods  of  the  terre  tenant,  seized  in  ex- 
ecution, 1  Watts  420.  The  administrator  of  Phineas,  in  such  case 
would  have  no  right  to  intermeddle  with,  or  sell  the  rights  of  the 
widow  and  heirs  of  Levi  Baker.  But  it  is  possible  that  after  the 
death  of  Levi  Baker,  some  private  distribution  may  have  been 
made  among  the  heirs  and  legal  representatives  of  his  estate,  and 
therefore  the  cause  is  not  placed  on  that  ground.  If  the  mortgage 
was  not  cumulative,  and  in  addition  to  the  legal  charge,  as  in  Hise 
V8.  Geiger,  7  Watt%  ^  Serg.  274 ;  but  was  the  whole  interest  sub- 
ject to  which  the  Orphans'  Court  sale  was  made,  the  conditions  of 
sale  here  made  the  true  contract. 

It  has  been  ruled  more  than  once  by  this  court,  that  an  admin- 
istrator making  a  sale  for  the  payment  of  debts,  was  merely  the 
instrument  of  the  court  for  effecting  the  purpose  of  the  law.  That 
it  was  a  judicial  sale,  and  that  the  rule  of  caveat  emptor  applied 
with  full  force  to  the  purchaser,  the  authorities  therefore,  which 
were  cited  by  the  defendant's  counsel,  would  seem  to  be  wide  of 
the  mark.  In  every  contract  there  must  be  persons  capable  to 
contract.  But  what  authority  has  the  cryer  of  a  judicial  sale  to 
make  a  contract  to  bind  the  creditors  and  the  heirs.  They  are 
represented  by  the  court,  at  whose  order  the  sale  is  made.  They 
make  the  conditions  of  sale.  The  cryer  having  read  the  condi- 
tions of  sale,  every  one  present  had  fidl  notice,  and  it  was  the  duty 
of  every  bidder  to  look  to  the  conditions.  Every  body  knows  that 
there  is  a  sort  of  art  or  eloquence  belonging  to  cryers,  which  they 
are  fond  of  displaying  in  a  multitude  of  words ;  but  in  a  case  of 
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this  kind,  that  misleads  no  man  of  ordinary  prudence.  But  it  is 
safer  that  an  unwary  man,  who  did  not  or  would  not  adopt  the 
necessary  precaution,  made  obligatory  upon  him  by  force  of  the 
rule  of  caveat  emptor ^  should,  in  consequence  of  negligence,  occa- 
sionally suffer  hardships,  than  that  a  general  rule  of  public  policy, 
adopted  for  the  safety  of  all,  should  be  disregarded.  The  decla- 
tions  of  the  cryer,  after  he  had  publicly  read  the  conditions  of 
sale,  in  direct  hostility  to  them,  were  not  evidence.  If  the  pur- 
chaser was  misled  by  these  declarations,  he  had  his  day  in  court 
for  relief.  He  might  have  applied  to  the  court  to  set  the  sale 
aside,  and  not  confirm  it,  to  his  prejudice.  It  is  alledged  that  he 
was  not  bound  to  do  this,  because  the  return  was  the  act  of  the 
administrator  alone.  He  was,  however,  bound  to  do  so.  Let  the 
buyer  take  care,  by  all  reasonable  and  accessible  means,  to  pro- 
tect himself.  If  he  will  not  do  it,  the  well  established  system  can- 
not be  broken  up,  to  assist  his  negligence.  But  it  would  appear 
that  he  well  knew  what  he  was  about ;  he  signed  an  acknowledg- 
ment at  the  foot  of  the  conditions  that  he  had  purchased  according 
to  those  conditions,  one  of  which  was  that  the  purchaser  took  sub- 
ject to  the  incumbrance.  He  accepted  a  deed,  in  which  these 
proceedings  were  all  recited,  and  to  which  was  appended  a  receipt 
by  the  administrator  for  the  whole  amount  of  the  purchase  money, 
which  he  put  upon  record.  The  estate  is  therefore  irrevocably 
gone  from  the  heir  and  the  creditor,  and  vested  in  the  defendant. 

As  to  the  conversations  of  the  administrators,  moved  and  had 
years  after  the  return  of  sale,  and  after  deed  made  and  accepted, 
and  some  of  them  after  suit  brought  in  the  court  below,  and  the 
understanding  of  persons  present,  they  are  too  ephemeral  to  wipe 
out  the  legal  and  abiding  evidence  required  by  law.  K  admitted 
for  the  purpose  of  countervailing  the  judicial  proceedings  of  the 
Orphans'  Court,  and  the  recorded  acts  of  the  parties  to  the  trans- 
action, there  would  be  no  stability  for  the  future  ;  creditors  and . 
heirs,  and  trustees,  would  be  subject  to  the  vague,  loose  and  evan- 
escent impressions  of  a  noisy  and  sometimes  turbulent  multitude, 
assembled  at  vendues.  And  there  would  be  little  security  in  titles 
depending  upon  judicial  sales,  in  by-gone  time.  All  the  analogies 
of  the  law  are  against  such  evidence,  and  a  case  determined  at  the 
December  term,  and  not  yet  reported,  is  in  point,  with  this  differ- 
ence only,  that  the  sheriff  was  the  actuary  there,  and  here  the  ad- 
ministrator ;  but  both  effecting  a  judicial  sale. 

The  case  of  Mitchell  vs.  Kintzer,  6  Barr,  216,  which  was  cited, 
has  no  dominion  over  this  case  ;  that  was  a  proceeding  of  startling 
and  enormous  fraud,  where  the  decree  was  procured  by  the  hus- 
band, who  never  paid  any  thing  for  the  land,  but  his  wife's  pur- 
part, and  who  took  the  title  for  his  wife,  but  in  his  own  name,  and 
afterwards  by  a  covenous  judgment,  attempted  to  deprive  his  wife 
of  her  land  by  means  of  that  judgment  and  a  covenous  sale  under 
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it.  Fraud  vitiates  and  dissolves  wherever  it  taints,  as  well  judicial 
records,  procured  by  its  means,  as  other  solemn  deeds  and  muni- 
ments of  title.  But  there  is  no  pretence  of  a  fraudulent  decree 
here,  or  of  one  procured  by  covin.  In  every  stage  of  the  pro- 
ceeding, the  defendant  was  himself  a  knowing  and  willing  actor. 
We  are  of  opinion  that  the  testimony  was  erroneously  admitted. 

Judgment  reversed  and  a  ventre  de  novo  awarded. 


VansyckePs  Appeal. 

Justices  of  the  peace  have  not  jurisdiction,  under  the  act  of  12th  July,  1842,  to 
abolish  imprisonment  for  debt,  to  issue  attachment  against  the  properly  of  per- 
sons not  residing  in  the  State. 

This  was  an  appeal  from  the  decree  of  the  court  of  Common 
Pleas  of  Bucks  county^  distributing  monies  arising  from  the  sale 
of  certain  stone  coal  which  had  been  the  property  of  James  Perry, 
a  citizen  of  the  State  of  New  Jersey. 

The  money  was  in  court  on  foreign  attachment  at  the  suit  of 
Eldridge  Van^ckel  vs,  James  Perry,  to  April  term,  1848,  in  com- 
mon pleas  of  Bucks  county.  The  attachment  issued  20th  April, 
1848;  served  21st  April,  1848,  on  Vansyckel,  and  attached  about 
60  tons  of  stone  coal ;  sheriflF  ordered  to  sell  the  property. 

September  13,  1848,  money  brought  into  court  for  distribution, 
and  rule  taken  by  plaintiflF  to  shew  cause  why  he  should  not  take 
it  out  of  court.  On  the  day  fixed  for  hearing,  parties  appeared 
and  presented  their  claims.  PlaintifiF  shewed  the  proceeding  on 
his  foreign  attachment.  Plaintiff  also  produced  an  assignment 
,  from  James  Perry,  the  defendant,  to  hun  of  his  interest  in  the 
property  attached,  dated  25th  July,  1848. 

The  money  for  distribution  was  also  claimed  by  John  Stockton, 
and  others,  who  claimed  under  domestic  attachments,  issued  by 
justices  of  the  peace,  in  Bucks  county.  Under  these  proceedings 
the  same  coal  was  attached. 

It  appeared  that  at  the  time  when  the  domestic  attachments  is- 
sued, the  domicil  of  James  Perry,  the  defendant,  was  in  New  Jer- 
sey, and  it  did  not  appear  that  he  ever  had  his  domicil  in  Penn- 
sylvania. The  domestic  attachments  were  issued  before  the  foreign 
attachment. 

The  Court  of  Common  Pleas  of  Bucks  county  awarded  the 
money  to  the  domestic  attachment  creditors. 

Error  assigned: 

The  court  erred  in  decreeing  the  fund  for  distribution,  to  John 
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Stockton,  and  to  Thomas  and  Lewis  Yansyckel,  when  It  should 
hare  been  awarded  to  Eldridge  Yansyckel,  the  plaintiff  in  the 
foreign  attachment. 

The  case  was  argued  by  Du  Boisj  for  Eldridge  Vansyckel,  the 
foreign  attachment  creditor,  and  assignee  of  James  Perry. — He 
contended  that  the  justices  had  no  jurisdiction  to  proceed  against 
the  property  of  one  who  was  not  a  resident  in  the  State,  and  that 
their  proceedings  were  void  on  that  account.  If  void  any  party 
may  take  advantage  of  the  defect:  4  Barr  Hallowell vs.  Williams; 
10  WatU  120,  Camp  vs.  Wood;  10  Watts  102,  Hazlet  vs.  Ford. 

Mitchener  and  Wright  for  appellees. — ^It  was  contended  that 
the  27th  section  of  the  act  of  18^2,  provides  that  justices  of  the 
peace  may  proceed  by  attachment  against  the  property  of  defen- 
dants who  do  not  reside  in  the  county. 

The  opinion  of  the  court  was  delivered  April  1,  by 
CouLTKB,  J.-^— The  plaintiff  in  error  sued  out  a  writ  of  foreign 
attachment  against  the  defendant,  who  it  is  admitted  was  a  citizen 
and  resident  of  the  State  of  New  Jersey,  at  the  time  the  foreign 
attachment  was  issued,  and  at  the  time  the  proceedings  in  the  do- 
mestic attachment,  in  favor  of  John  Stockton,  and  Fleming  and 
Bowie,  and  Thomas  and  Lewis  Vansyckel,  were  had  before  a  jus- 
tice of  the  peace,  against  the  said  Perry.  It  was  admitted  that 
the  said  Perry  never  had  his  domicil  or  residence  in  the  State. — 
His  personal  property  was  found  in  Bucks  county,  and  proceeded 
against  by  foreign  attachment  bv  the  plaintiff;  and  by  domestic 
attachment  by  those  who  claim  the  money  against  the  foreign  at- 
tachment creditor.  The  court  below  awarded  and  adjudged  the 
fund  in  court  produced  by  the  sale  on  the  foreign  attachment  to 
the  domestic  attachments  of  John  Stockton,  and  Thomas  and 
Lewis  Vansyckel;  these  cases  being  commenced  before  John 
Adams,  Esq.,  a  justice  of  the  peace,  on  the  7th  of  April,  1848, 
some  days  before  the  issuing  of  the  foreign  attachment.  The 
court  proceeded  on  the  ground  that  they  were  judgments  of  a  com- 
petent tribunal,  and  comd  not  be  overhauled  or  set  aside,  in  a  col- 
lateral proceeding.  But  the  judgments  were  not  merely  irregular, 
although  they  certainly  were  marked  by  much  error.  They  were 
coram  nonjudice.  The  justice  had  no  jurisdiction,  under  the  cir- 
cumstances, and  they  are  not  to  be  regarded  as  judgments.  By 
the  act  of  13th  June,  1836,  writs  of  domestic  attachment  may  be 
issued  by  the  Court  of  Common  Pleas  for  the  county  in  which  any 
debtor,  being  an  inhabitant  of  this  commonwealth,  may  reside, 
if  such  debtor  shall  have  absconded  from  the  place  of  his  usual 
abode ;  and  the  like  proceedings  may  be  had  if  any  debtor  not 
haying  become  an  inhabitant  of  this  commonwealth,  shall  confine 

I. — I* 
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or  conceal  himself  within  the  county  with  intent  to  avoid  service 
of  process  and  to  defraud  his  creditors.  By  the  act  of  22d  Au- 
gust, 1752,  a  justice  of  the  peace  may  issue  a  domestic  attach- 
ment, for  the  recovery  of  debts  under  £5,  when  any  person  shall 
absent  him  or  herself  out  of  this  government,  or  abscond  from  his 
or  her  usual  place  of  abode,  not  taking  care  first  to  satisfy  his  or 
her  debts ;  and  by  the  act  of  4th  December,  1807,  their  jurisdic- 
tion, under  this  act,  is  extended  to  JIOO.  Under  these  statutes, 
which  created  and  defined  the  domestic  attachment,  it  was  neces- 
sary that  the  subject  of  it  should  have  been  an  inhabitant  of  the 
commonwealth,  and  left  his  place  of  abode  without  satisfying  his 
debts.  All  other  cases,  when  the  defendant  was  a  citizen  of  an- 
other State,  or  had  never  been  a  resident  or  domiciled  here,  were 
left  to  be  remedied  by  the  foreign  attachment,  which,  not  being 
limited  in  amount,  as  to  jurisdiction,  were  adequate  to  all  cases  of 
the  kind,  and  the  proceedings  were  strictly  and  properly  in 
rem;  giving  at  the  same  time  an  adequate  remedy  to  the  plaintiflF 
and  ample  time  to  the  defendant,  to  have  the  proceedings  reviewed 
upon  proper  application,  no  matter  where  his  residence  might  be. 
The  act  of  11th  July,  1842,  (under  which  these  domestic  at- 
tachments would  seem  to  have  been  issued^  for  the  abolishment  of 
imprisonment  for  debt,  jutted  out  somewnat  into  our  system  in 
this  and  other  respects ;  still  it  left  the  prominent  marks  of  the 
legislative  will  as  before  expressed.  The  23d  section  provided 
that  no  person  should  be  imprisoned  upon  any  execution  for  debt 
issued  by  an  alderman,  or  justice  of  the  peace,  except  when  it  was 
for  the  recovery  of  money,  collected  by  a  public  oflBcer,  &c.  The 
next  section  provides  that  no  capias,  or  warrant  of  arrest  shall  is- 
sue, when  by  the  provisions  of  the  previous  section,  no  execution 
could  issue  against  the  body.  This  is  the  24th  section ;  and  by 
the  25th  section,  it  is  enacted  that  when  a  defendant  cannot  be 
proceeded  against,  under  the  24th  section,  (that  is  when  a  war- 
rant or  capias  cannot  issue,)  he  may  be  proceeded  against,  when 
he  resides  out  of  the  county,  by  summons  or  attachment ;  that  is, 
although  you  cannot  arrest  mm,  you  may  attach  his  ffoods,  and 
summon  him ;  clearly  indicating  that  in  the  mind  of  the  legisla- 
ture he  was  or  had  been  amenable  to  process.  But  the  27th  and 
28th  sections  leave  no  doubt  on  the  subject.  They  provide  that 
an  alderman  or  justice  of  the  peace  shall  issue  an  attachment 
against  any  defendant,  when  a  capias  cannot  issue,  upon  proof 
that  the  defendant  is  about  to  remove  from  the  county  any  of  his 
property,  with  intent  to  defraud  his  creditors ;  and  that  the  at- 
tachment shall  be  served  by  attaching  defendant's  property,  not 
exempt  by  law  from  execution,  and  if  by  delivering  to  hiTn  a  copy 
of  said  attachment,  with  a  schedule  of  the  property  attached,  or 
if  he  cannot  be  found,  with  an  adult  member  of  his  family,  or 
if  no  family  be  left,  then  with  the  person  in  whose  possession  the 
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property  may  be.  The  whole  phraseology  and  structure  of  the 
act  shews  that  it  was  intended  merely  to  afford  a  remedy,  in  lieu 
and  stead  of  the  right  of  arrest  and  imprisonment  taken  away ; 
that  it  was  a  proceeding  against  the  person,  for  the  purpose  of 
reaching  the  goods;  and  that  it  did  not  intend  to  give  to  justices 
of  the  peace  and  aldermen,  the  high  power  of  proceeding  in  rem 
against  persons  resident  in  other  States  or  kingdoms.  By  the  act 
of  13th  June,  1836,  concerning  foreign  attachments,  it  is  pro- 
vided that  the  writ  may  and  shall  issue  against  the  real  or  per- 
sonal estate  of  any  person,  not  residing  within  this  commonwealth; 
thus  giving  the  power  to  proceed  in  rem^  in  the  most  unequivocal 
terms,  to  tne  courts,  where  it  was  intended  that  power  should  be 
vested,  so  ample  in  its  extent,  and  so  anomalous  in  its  character. 
We  must  remember  that  our  State  is  a  grand  commercial  empo- 
rium and  thoroughfare,  where  merchants  from  the  far  west,  the 
south,  and  the  north,  congregate,  and  their  commodities  pass 
through  our  borders,  and  are  consigned  to  our  merchants.  And 
as  our  statutes  are  made  with  reference  to  the  condition,  business, 
and  habits  of  the  people,  and  with  intent  to  promote  their  interests, 
we  cannot  presume  that  the  legislature  intended  to  vest  in  every 
justice  of  tne  peace  and  alderman  in  the  commonwealth,  the  ri^ht 
to  proceed  in  rem  against  these  merchants,  stop  their  merchandise, 
break  bulk,  and  sell  their  commodities,  in  so  brief  a  space,  imder 
the  supervision  of  a  constable.  Questions  arise,  in  proceedings 
upon  forei^  attachments  againtst  non  residents,  of  the  most  in- 
tricate and  perplexing  character;  questions  of  domicil  and  resi- 
dence. We  beUeve  the  act  of  1842  was  not  intended  to  disturb 
the  equilibrium  of  jurisdiction  on  this  subject,  so  distinctly  mark- 
ed by  our  previous  statutes. 

The  justices  have  no  jurisdiction  to  proceed  in  rem  against  the 
goods  of  foreigners,  accidentally  found  within  our  borders.  The 
preceedings  in  this  case  before  the  justice  were  coram  nonjudieey 
and  not  merely  irregular,  but  void.  Other  questions  were  dis- 
cussed, but  this  view  disposes  of  them  all.  They  depend  upon 
and  follow  the  question  of  jurisdiction. 

The  judgment  below  is  reversed,  and  the  money  in  court  ad- 
judged and  awarded  to  the  foreign  attachment  creditor,  Eldridge 
Vansyckel,  and  the  record  is  remitted  to  ihe  court  below,  for  the 
purpose  of  carrying  out  and  executing  this  order. 
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Woodraff  et  aL  versus  Chambers, 

Where  a  claim  filed  under  the  Mechanics'  lien  law  for  an  amount  exceeding  $300 
is  filed  against  several  houses,  but  where  ^e  claim  is  apportioned:  the  district  court 
at  Philadelphia  has  jurisdiction  by  scire  factaa  as  to  one  of  the  apportioned  claims, 
below  $100. 

Error  to  the  District  Court  at  Philadehhia. 
This  was  a  scire  facias  issued  from  the  District  Court,  Philadel- 
phia, in  favor  of  James  WoodruflF  and  Samuel  Prahl,  co-partners, 
under  the  firm  of  WoodruflF  &  Prahl,  vs.  Andrew  R.  Chambers, 
owner,  &c.  and  Henry  C.  Burtman  and  George  and  Hanna,  con- 
tractors. 

Scire  facias  sur, — ^Apportioned  Mechanics'  claim. 
The  claim  as  filed  was  for  bricks  furnished  for  and  about  the 
erection  and  construction  of  eighteen  certain  three  story  brick 
houses,  in  the  county  of  Philadelphia,  ten  of  which  said  houses 
are  situated  on  the  south  side  of  Callowhill  street,  commencing  at 
the  distance  of  73  feet  4  inches  more  or  less,  east  of  Schuylkill 
Second  street  and  extending  eastwardly,  and  eight  other  of  said 
houses  are  situated  in  the  rear  of  the  above  described  houses, 
commencing  at  the  distance  of  82  feet  south  of  Callowhill  street, 
aforesaid,  and  on  both  sides  of  a  certain  avenue  running  south- 
wardly. 

The  claim  as  filed  amounted  to        ...        .     $382.03 
The  apportioned  sum  in  the  above  suit  was  for         .         31.29 
The  verdict  was  for  plaintiff,  for      ...         .         33.64 
A  motion  was  made  by  defendants  in  arrest  of  judgment,  "be- 
cause it  appeared  by  the  scire  facias  that  the  amount  in  contro- 
versy in  the  case  was  under  one  hundred  dollars,  and  that  the 
court  had  no  jurisdiction." 
The  court  arrested  the  judgment. 

The  error  on  which  the  plaintiffs  rely  is,  that  the  court  below 
erred  in  arresting  the  judgment  for  want  of  jurisdiction.  It  ap- 
pearing by  the  claim  filed  that  the  amount  in  controversy  exceed- 
ed one  hundred  dollars. 

On  the  paper  book  Lewis  was  marked  for  plaintiffs;  and  Cflark- 
son  for  Chambers ;  Perkins  for  Burtman  and  Hanna. 

The  minimum  limit  of  the  court's  jurisdiction  is  $100 ;  see  acts 
of  16th  June,  1836,  Dun.  Dig.  691,  and  act  of  10th  April,  1848, 
Pamph.  laws,  p.  449j  sec.  6  «  6. 

Per  curiam. — The  lien  which  constituted  the  demand  was  en- 
tire, and  for  more  than  the  minimum  limit  of  the  court's  jurisdic- 
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tion,  though  the  amount  apportioned  to  the  particular  building  was 
less.  The  case  is  analagous  to  a  covenant  for  payment  by  instal- 
ments, for  each  of  which  there  is  a  separate  %cire  faeia%.  It  is 
clear,  therefore,  that  the  District  Court  had  jurisdiction. 

Judgment  for  plaintiffs. 


Comm'th.  ex.  rel.  Claghom  et  al.  vs.  Cullen  et  al.    ^sc  -i^ 

"H"        133 

SubstantiTe  alterations  of  a  charter  without  request  or  assent  of  a  corporation,     214        *324 
are  unautiiorized  interferences  with  its  fhrncMses.  

Such  assent  may  be  inferred  from  such  acts  or  omissions  as  would  raise  a  pre- 
sumption in  the  case  of  natural  persons. 

But  the  assent  must  be  giyen  by  the  body  who  compose  the  corporation;  and 
where  this  body  is  the  stockholders,  the  directors  or  trustees  have  no  power  to  ac- 
cept or  reject  such  alterations. 

The  qwi  warremio  act  of  18th  April,  1840,  is  highly  remedial  and  should  be  lib- 
erally construed. 

A  corporation  does  not  become  defunct  from  a  simple  neglect  to  elect  officers, 
whilst  the  capacity  to  elect  remains  in  the  members. 

To  make  TaUd,  as  the  act  of  corporation,  a  vote  of  acceptance  of  an  act  alter- 
ing a  charter,  it  should  be  passed  at  a  meeting,  duly  convened,  after  notice  to  aU 
the  members;  and  the  election  of  corporate  officers,  in  pursuance  of  a  new,  or 
the  alteration  of  an  old  charter,  is  but  presxunptive  evidence  of  such  prior  accep- 
tance. 

The  opportunity  to  deliberate,  and  if  possible,  to  convince  their  fellows,  is  the 
right  of  a  minority,  of  which  they  cannot  be  deprived  by  the  arbitrary  will  of  the 
majority. 

The  purview  of  the  12th  section  of  the  act  of  18th  April,  1840,  (Pampk,  laws, 
828, )  covers  all  questions  arising  on  writs  of  quo  warranto  between  rival  claimants 
of  elective  offices. 

Erkor  to  the  Common  Pleas  of  Philadelphia  county. 

An  information  in  the  nature  of  a  qiLo  warranto  was  filed  in 
the  court  below  on  the  19th  of  May,  lS49,  by  John  W.  Claghom 
and  others,  to  show  cause  why  Peter  Cullen  and  others  claimed 
to  enjoy  the  franchises,  &c.  of  l?he  Equitable  Life  Insurance  Com- 

Jany  of  Philadelphia.  It  set  forth  that  a  charter  was  granted  in 
[ay,  1848,  which  provided  that  the  corporate  powers  of  the  com- 
pany should  be  exercised  by  a  board  of  trustees  to  consist  of  six 
S arsons,  and  a  secretary  to  be  elected  on  the  second  Monday  in 
ecember,  anually,  or  within  forty  days  thereafter.  Until  the 
first  election  the  board  of  trustees  was  to  consist  of  the  seventeen 
persons  named  as  commissioners  to  receive  subscriptions,  and  that 
thereupon  the  company  went  into  operation,  ana  Claghom  was 
elected  President ;  that  on  the  18th  of  January,  1849,  within  the 
forty  days  after  the  first  election  should  have  been  held,  a  supple- 
ment to  the  charter  was  passed,  which  provided  that  the  board  of 


NoTB. — The  reporter  was  obligingly  furnished  with  the  report  of  this  case,  by 
W.  H.  Ravtle,  Esq. 


Digitized  by  VjOOQIC 


184  SUPREME  COURT  IPhOadelphia 

[Comm'th.  ex.  reL  Claghom  et  aL  v.  Cvllen  et  aL] 

trustees  should  thereafter  consist  of  seventeen  persons  and  secre- 
tary to  be  elected  by  the  stockholders  in  the  manner  prescribed  by 
the  charter,  and  that  the  board  as  it  consisted  on  the  1st  of  Jan- 
uary immediately  preceding,  should  be  continued  in  oflSce  until  the 
next  annual  election  thereafter;  that  while  the  company  were  in- 
operation  under  these  two  acts,  the  passage  of  another  supplement 
was  by  some  persons  obtained  on  the  9th  of  April,  184y,  which 
declared  that  the  board  of  trustees  should  thereafter  consist  of 
seventeen  persons  to  be  elected  in  May,  annually,  the  first  elec- 
tion to  be  held  in  May,  1849,  and  repealed  the  supplement  of 
January;  that  the  act  last  mentioned  had  been  obtained  without 
the  assent  of  the  board  of  trustees  or  of  the  company,  and  that 
although  certain  of  the  stockholders  might  have  assented  to  it, 
such  assent  had  not  been  given  by  the  trustees  nor  by  the  compa- 
ny in  meeting  duly  convened,  and  that  said  act  was  in  no  way 
binding;    that  nevertheless  Peter  Cullen,  vice  president  of  the 
company,  called  a  general  meeting  of  stockholders,  to  elect  seven- 
teen trustees  on  the  7th  of  May ;  that  the  board  of  trustees  be- 
fore the  day  of  election  so  named,  passed  resolutions  refusing  to 
accept  the  last  supplement  declaring  the  call  for  the  meeting  un- 
authorized, and  appointing  a  committee  to  attend  at  the  meeting  of 
stockholders,  to  protest  against  any  proceedings  under  that  call ; 
that  the  said  Cullen,  with  others,  still  persisted  in  convening  the 
meeting  of  stockholders  at  which  the  defendants  were  elected 
trustees,  and  the  parties  so  elected  thereupon  ejected  the  old  board 
of  trustees,  and  usurped  the  franchises  of  the  company. 

The  answer,  after  admitting  the  incorporation  of  the  company 
and  its  going  into  operation,  set  forth  that  certain  of  the  defen- 
dants who  were  of  the  number  of  commissioners  and  therefore  of 
the  first  board  of  trustees,  were  not  informed  by  the  other  mem- 
bers of  the  board  of  the  intended  passage  of  tne  supplement  of 
January,  1849,  in  manner  and  form  as  set  forth,  yet  that  it  was 
produced  by  Mr.  Claghom  at  a  meeting  of  the  board  on  the  24th 
of  January,  1849 :  and  that  although  no  acceptance  thereof  was 
ever  made  either  by  the  board  or  the  stockholders,  that  the  trus- 
tees continued  to  hold  their  offices  under  it;  that  while  thus  in 
office  the  supplement  of  April  was  passed,  which  was  not  only 
done  with  the  knowledge  of  a  large  number  of  the  trustees,  but 
that  the  majority  in  value  of  the  stockholders  signed  an  accep- 
tance of  it  and  held  an  election  in  pursuance  of  its  provisions. — 
The  answer  set  forth  at  length  the  proceedings  of  this  election. 
To  this  relators  demurred. 

The  Court  below  decided  that  there  had  been  no  such  accep- 
tance of  either  supplement  as  to  render  it  binding  on  the  corpora- 
tion, and  made  the  following  decree : 

This  cause  came  on  to  be  heard  at  the  June  term,  and  was  ar- 
gued by  counsel ;  and  thereupon,  upon  consideration  thereof,  the 
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court  do  order,  decree  and  adjudge  as  follows,  this  twenty-ninth 
dayof  September,  A.  D.  1849,  to  wit: 

That  judgment  of  ouster  be  entered  against  the  defendants,  and 
forasmuch  as  in  the  opinion  of  the  court,  the  relators  are  not  en- 
titled to  possess  and  enjoy  the  offices  and  franchises  of  the  said 
"Equitable  Life  Insurance  Company,"  the  court  do  order  an  elec- 
tion to  be  held  for  trustees  of  said  company  at  a  general  meeting 
of  the  stockholders  convened  for  that  purpose  by  ten  days  public 
notice  in  two  or  more  of  the  daily  papers  of  the  city  of  PhUadel- 
phia,  on  Thursday  the  eleventh  day  of  October,  A.  D.  1849,  be- 
tween the  hours  of  ten  A.  M.  and  two  P.  M.,  and  the  court  do 
appoint  Frederick  Fraley,  Charles  F.  Lex,  and  William  G.  Alex- 
ander, Esquires,  trustees  to  take  charge  of  said  corporation  until 
others  shall  be  elected  in  their  stead,  pursuant  to  the  laws  of  this 
commonwealth,  regulating  said  corporation,  and  this  order  of  court ; 
and  the  court  do  direct  that  the  trustees  appointed  as  aforesaid  by 
this  decree,  shall  give  the  public  notice  aforesaid,  and  shall  be  the 
iudges  at  said  election  and  receive  the  votes  of  the  said  stock- 
nolders  duly  qualified  to  vote,  and  shall  make  return  to  the  court 
on  Saturday,  October  13,  1849,  of  the  proceedings  to  be  had  by 
virtue  of  this  decree. 

The  relators  objected  to  this  decree  being  entered  on  the  ground 
that  the  argument  had  been  directed  to  the  validity  of  the  April 
supplement,  and  not  to  that  of  January.  An  argument  was  then 
ordered  by  the  court  as  to  the  efficacy  of  the  January  supplement, 
and  in  the  meantime  no  decree  was  entered.  After  this  argument 
the  decree  was  entered  as  above. 

The  relators  took  out  a  writ  of  error  of  which  they  notified  the 
three  trustees  appointed  by  the  court,  and  warned  them  not  to 
proceed  with  the  election.  The  court  below,  under  the  15th  sec- 
tion of  the  act  of  13th  June,  1836,  {Pur.  990,  quo  warranto^) 
then  made  a  decree  awarding  execution  of  their  former  decree, 
notwithstanding  the  writ  of  error.  The  election  was  held  and  six 
of  the  defendants  elected  trustees.  These  proceedings  the  court 
confirmed  and  authorized  the  delivery  of  the  property  of  the  cor- 
poration by  the  three  trustees  appointed  by  the  court,  to  the  trus- 
tees thus  elected. 

The  relators  assigned  for  error : 

1.  "  That  the  court  below  erred  in  deciding  that  the  relators 
were  not  entitied  to  possess  and  enjoy  the  offices  and  franchises  of 
the  Equitable  Life  Insurance  Company. 

2.  That  said  court  erred  in  ordering  that  an  election  for  trus- 
tees of  said  company  be  held  on  October  11, 1849,  and  in  appoint- 
ing Frederick  Fraley,  and  others,  trustees  to  take  charge  of  the 
corporation  in  the  interim." 

FaUan  and  ffali/^  for  plaintifis  in  error. 
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1.  The  answer  admits  that  the  relators  were  "  duly  installed" 
under  the  charter  and  January  supplement,  which  therefore  recog- 
nizes the  binding  eflBcacy  of  the  supplement.  The  subsequent  de- 
nial that  it  was  ever  accepted  is  not  responsive  to  the  bill  which 
does  not  aver  acceptance.  The  denial,  therefore,  is  worthless ; 
Smith's  Cfh,  Pr.  272.  If  the  January  supplement  were  invalid, 
why  did  the  April  supplement  repeal  it  ?  The  repeal  recognizes 
its  validity. 

2.  Actual  acceptance  of  a  charter  or  supplement  is  not  neces- 
sary, it  is  only  a  mode  of  showing  assent,  and  any  act  showing  as- 
sent on  the  part  of  proper  officers,  will  bind  the  corporation  :  Lin- 
coln V8.  Richardson,  1  Chreenl.  81,  Foster  V9,  Essex  Bank,  16 
Ma%8.  245.  Assent  may  be  presumed,  as  here,  from  a  continued 
exercise  of  power :  Bank  U.  S.  vs.  Dandridge,  12  Wheat.  71,  Rid- 
dle vs.  Proprietors  of  Canals,  7  Mass.  184,  Charles  River  Bridge 
vs.  Warren  Bridge,  7  Pick.  344,  Ang  ^  Ames  on  Corp.  60,  107. 
And  the  more  so  as  but  for  this  supplement  the  corporation  would 
be  dissolved  by  failure  to  elect  on  the  day  appointed  by  the  char- 
ter. 

3.  The  April  supplement  was  such  a  material  alteration  of  the 
charter  as  not  to  be  binding  on  the  company  without  their  assent, 
and  comes  within  the  principle  of  the  Dartmouth  College  vs.  Wood- 
ward, 4  Wheat.  188,  St.  Mary's  Church,  case  6,  Serg.  ^  JRawle 
505,  and  7  Serg.  ^  Rawle  517,  Indiana  Turnpike  vs.  rhillips,  2 
Penn.  Rep.  184,  Charles  River  Bridge  f«.  Warren  Bridge,  7  Pw?Ar. 
528,  Brown  vs.  Hummel,  6  Barr.  86,  &c.  Nor  was  it  ever  ac- 
cepted or  assented  to.  Though  acceptance  may  be  implied  from 
acts  of  assent  on  the  part  of  the  whole  body  of  a  corporation,  or 
officers  to  whom  such  power  is  intrusted,  a  written  acceptance, 
even  if  by  a  majority,  will  not  be  valid,  unless  executed  at  a  meet- 
ing duly  convened:  Unangst  vs.  Shortz,  3  Watts  ^  Serg.  45, 
Show  vs.  Wyse,  7  Conn.  214.  Those  not  signing  will  not  be 
boimd  by  it :  Middlesex  vs.  Locke,  8  Mass.  238,  Livingston  vs. 
Lynch,  4  Johns.  Ch.  B.  573. 

4.  But  here  the  power  to  accept  is  not  in  the  stockholders.  The 
charter  provides  that  "  all  the  corporate  powers  shall  be  exercised 
by  a  board  of  trustees.''  Acceptances  of  charters  must  be  by  the 
corporation^  and  not  by  its  individual  members :  St.  Mary's  Church 
case,  6  Serg.  ^  Bawle. 

5.  The  court  had  no  power  to  make  the  decree  appointing  three 
trustees,  &c.,  as  the  act  of  1840,  sec.  12,  13,  14,  Pamph.  328, 
appUes  only  to  cases  of  irregular  contested  or  disputed  elections. 
Here  the  relators  did  not  claim  by  election,  but  were  in  office  un- 
der the  charter  and  January  supplement. 

W.  H.  Bawle^  (with  whom  was  (}.  W.  Biddle^)  contra. 

The  answer  expressly  denies  acceptance  of  the  Jan.  supplement. 
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1.  As  to  its  not  being  in  this  respect,  responsive  to  the  bill,  this  is 
a  common  law  proceeding.  But  even  in  equity,  an  answer  if  re- 
sponsive is  evidence,  and  requires  two  witnesses,  or  circumstances 
in  addition  to  one  witness,  to  contradict  it.  If  not  responsive  it 
is  not  evidence  of  the  facts  it  contains,  but  must  be  proved; 
Clarke's  executors  v%.  Van  Reinsdyk,  9  Cranch  160,  Hart  vs.  Ten 
Eyck,  2  John.  Ch.  R.  88,  90.  But  by  demurrer  this  distinction 
is  lost,  and  the  denial  in  the  answer  admitted. 

2.  None  of  the  cases  cited  to  prove  a  presumption  of  acceptance. 
of  the  January  supplement,  from  an  alledged  absence  of  dissent, 
go  so  far  as  to  fasten  a  supplement  upon  a  corporation  against  the 
wishes  of  its  stockholders,  where  no  rights  of  third  persons  are 
concerned,  and  the  exercise  of  power  has  not  been  long  continued. 
In  Foster  vs.  Essex  Bank,  Riddle  vs.  The  Proprietors,  and  Charles 
River  Bridge  vs.  Warren  Bridge,  the  corporations  were  not  allow- 
ed to  defeat  the  rights  of  creditors  by  a  denial  of  acceptance  of 
powers  under  which  responsibilities  were  incurred.  In  the  latter 
case  in  the  S.  C.  11  Peters  420,  the  want  of  acceptance  was  aban- 
ed.  The  three  months  time  between  the  passage  of  the  two  sup- 
plements, during  which  relators  remained  in  office,  is  not  so  long 
continued  as  to  bring  the  case  within  authority.  The  answer  to 
the  argument  that  the  law  will  presume  an  acceptance,  because,  in 
its  absence  a  day  of  election  will  have  passed  by,  and  the  corpora- 
tion thereby  dissolved,  is  that  the  failure  to  elect  would  not  have 
dissolved  the  corporation  which  only  happens  from  a  permanent 
incapacity  to  restore  an  inte^al  part ;  Lehigh  Bridge  Company 
vs.  Lehigh  Canal  &  Navigation  Company,  4  Rawle  24,  Slee  vs. 
Bloom,  5  John.  Ch.  R.  836.  A  corporation  possesses  a  strong 
and  tenacious  vitality;  Corporation  of  Colchester  vs.  Seaber,  1 
Burr.  1866,  and  it  requires  a  long  non-user  of  franchises,  to  in- 
duce courts  to  presume  surrender  of  corporate  powers.  BrigCT  vs. 
Penniman,  I  Hopk.  Ch.  R.  300.  Opinion  of  Lord  SomersTLord 
Treby  and  Mr.  Ward,  as  to  the  charter  of  Connecticut. 

3.  But  any  presumption  of  assent  may  be  rebutted — as  here  by 
the  passage  of  the  supplement  of  April,  defendants  contended  be- 
low that  acceptance  of  this  was  shown  by  the  holding  of  an  elec- 
tion under  it  by  a  majority  of  the  stockholders  after  public  adver- 
tisement, which  was  the  strongest  evidence  of  acceptance ;  The 
King  vs.  Larwood,  1  Raym.  32,  2  Cro.  318,  Newling  vs.  Francis, 
8  t^rm.  R.  189,  Charles  River  Bridge  vs.  Warren  Bridge,  7  Pick. 
344,  Bank  vs.  Dandridge,  12  Wheat.  64,  Railroad  Company  vs. 
Lawson,  4  Sfiep.  224,  Bridge  Company  vs.  Bragg.  2  New  Hump. 
102,  Trott  vs.  Warren,  2  Tairf.  227.  The  written  acceptance 
was  not  relied  on. 

4.  All  corporate  powers  are  legislative,  electoral  or  executive. 
The  trustees  exercise  the  first  and  last  of  these,  and  are  no  more 
than  the  agents  of  the  company,  16  JEast.  6.    They  have  no  pow* 

VOL.  I.— J. 
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er  to  accept  or  reject  a  supplement.  If  the  Btockliolders  bave  the 
rklit  to  elect  the  trustees,  are  they  not  the  sole  party  to  accept  or 
reject  an  act  touching  that  election  ?  In  St.  Mary's  Church  case 
the  trustees  constituted  the  corporation  itself^  which  is  not  so  in 
commercial  companies. 

5.  The  act  of  1840  is  highly  remedial  It  must  be  taken  to- 
gether with  that  of  1886,  and  both  construed  as  a  whole.  The 
latter  act  is  taken  from  Stat.  9  Anne  e.  2,  Beportof  Commission- 
ers, which  has  always  been  construed  liberally,  and  to  which  all 
the  statutes  of  jeofails  have  been  applied.  Under  the  narrow  con- 
struction contended  for,  the  machinery  of  a  corporation  would  be 
stopped  till  a  hearing  before  the  higher  court  could  be  obtained, 
whicn  the  act  of  1886,  sec.  15  expressly  provided  against,  by  giv- 
ing to  tiie  court  below  discretion  to  award  execution,  notwithstand- 
ing a  writ  of  error ;  a  discretion  which  was  exercised  in  this  case* 

The  opinion  of  the  court  was  delivered  by 

BsLL,  J. — So  far  as  we  may  jud^e  from  the  pleadings  and  ac- 
companying exhibits,  under  which  tne  cause  is  brought  before  us, 
it  presents  the  historjr  of  a  struggle  between  rival  parties,  for  the 
government  of  a  private  corporation,  pending  which,  each  has 
sought  the  aid  of  special  le^slation,  apparently  too  hastily  ac- 
corded to  both.  Such  a  course  is  usuiEdly  detrimental  to  tiie  beet 
interests  of  companies  entrusted  with  the  management  of  capital ; 
and  it  is  to  be  feared  the  present  instance  cannot  be  esteemed  an 
exception.  Both  the  supplemental  acts,  here  in  question,  propose 
to  graft  upon  the  original  act  of  incorporation,  some  very  material 
alterations.  Each  provides  for  an  increase  in  the  number  of  trus- 
tees, and  for  changmg  the  time  of  their  election.  The  earlier  of 
them  continued  in  office  for  an  additional  year  the  first  board  of 
managers,  and  directs  the  election  of  a  Secretary  by  the  whole 
body  of  corporators.  If,  under  the  facts  developed,  this  is  to  be 
regarded  as  a  valid  amendment  of  the  charter,  the  sec<md  supple- 
ment of  April,  1849,  becomes  of  decisive  importance,  not  only  be- 
cause it  fixes  a  new  time  for  the  annual  election,  and  restores  the 
appointment  of  Secretary  to  the  Board  of  trustees,  but  by  force 
also  of  its  repealing  clause,  destructive  of  the  first  supplement. — 
Should,  however,  tms  be  decreed  invalid,  then  the  changes  pro- 
posed by  the  younger  enactment,  in  the  organization  of  the  Board 
as  originally  designed,  and  the  time  of  the  election  of  its  members, 
must  be  deemed  radical  in  their  character. 

Of  the  numerous  decisions  that  have  been  pronounced  on  this 
subject,  it  is  unnecessary  to  bring  to  view  other  than  the  case  of 
the  Dartmouth  College  v%.  Woodward,  4  Wheat.,  and  our  recent 
determination  in  Brown  v%.  Hummell,  6  Barr.  86,  to  prove  that 
substantive  alterations,  such  as  those  proposed  by  each  of  these 
supplementary  acts,  are  not  to  be  taken  as  parcel  of  %  i^rivate 
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duurter,  wiihoat  the  jNreyious  concorrenoe  of  the  corporators,  qua- 
if ested  in  some  way  recognised  by  the  law.  TJnleis  8o  suictioned 
they  are  esteemed  as  nnanthorijEed  interferences  with  a  solemn 
compact  between  the  public  and  the  individuals  composing  the 
corporation ;  and,  therefore,  obnojdons  to  the  constitutional  pro- 
hibition touchiiig  the  obligation  of  contracts.  Whether  this  sanc- 
tion has  been  extended  to  both,  or  mther  of  the  supplements  of 
January  and  April,  are  the  leading  questions  presented  for  deci- 
sion.  Each  of  the  contending  parties  claim  this  advantage  for  the 
enactment  of  their  own  procuremeit ;  and  deny  it  to  die  antago- 
nist statute.  Neither  of  then,  however,  pretend  that  there  was 
any  express,  formal  and  recorded  act  of  acceptance,  either  by  the 
corporators  at  large,  or  the  board  of  trustees;  nor,  as  will  pre^ 
sentlY  be  seen,  was  this  absolutely  necessary.  That  tiie  wen 
board  of  trustees  tacitly  gave  their  assent  to  the  older  siq>plement, 
is  not  to  be  denied;  for,  while  the  petition  in  effect  asserts  tKio^ 
the  answer  admits  it  was  produced  as  a  recognized  act,  by  the 
President  of  the  Board,  at  a  meeting  held  on  the  24th  January, 
1849,  and  that  the  trustees,  including  several  of  the  defendants, 
continued  to  hold  their  offices  by  virtue  of  the  supplement,  after 
theperiod  for  which  they  were  first  appointed. 

Had  these  officers  been  dodied  wiUi  power  to  accept  or  reject 
this  statute,  it  is  not  to  be  doubted,  their  silent  acquiescence  in  its 
provisions  and  continued  exercise  of  authority  by  virtue  of  it, 
would  have  been  sufficient  to  establish  their  assent.    Anciently, 
indeed,  it  was  supposed  that,  from  the  very  nature  of  an  artificial 
corporate  body,  it  could  legally  manifest  its  acts  and  conclusions 
only  by  the  use  of  its  corporate  seal,  affixed  to  a  deed  in  pursuance 
of  authority  previously  given.    But  this  idea  has  long  smce  given 
way  to  the  more  reasonable  doctrine,  that  the  act  or  assent  of  a 
corporation  may  be  inferred  from  such  circumstanoes  of  commia* 
aion  or  omission,  as  would  raise  a  similar  presumption  in  favor  of 
or  against  a  natural  person.     Oorp<nrations,  it  is  now  held,  may  be 
affected  by  implication,  just  as  individuals  are,  and  where  its  ac- 
tion or  quiescence  are  the  natural  result,  or  necessary  accompani- 
ment of  some  other  supposed  precedent  fact,  the  existence  of  that 
£ftct  wiU  be  assumed,  both  for  purpose  of  charge  and  discharge. — 
In  the  leading  case  of  the  Bank  of  the  TJ.  S.  vs.  Dandridge,  11 
Wheat.  70,  Mr.  Justice  Story  stated  the  princ^les  thus,  ^^  acts 
done  by  a  corporation,  which  pre-suppose  tne  existence  of  other 
acts  to  make  diem  l^ally  operative,  are  presumptive  proof  of  the 
latter;"  and  this  is  true,  though  no  minute  of  them  can  be  found 
among  the  records  of  the  corporation.    By  way  of  illustration,  he 
instanced  the  case  of  one  notoriously  acting  as  Cashier  of  a  bank, 
and  so  recognized  by  the  directors,  which  is  sufficient  of  itself  to 
raise  a  presumption  of  his  due  appointment^  and  his  acts  as  cash- 
ier win  Dind  the  institation)  though  no  written  proof  (tf  the  ap- 
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pointment  can  be  produced.  Both  in  England,  and  with  ns,  this 
principle  has  been  liberally  extended  and  applied,  where  the  ques- 
tions were  of  the  acceptance  of  a  charter.  In  this  country,  where 
private  corporations  are  very  numerous,  and  constant  use  of  their 
privileges  naturally  engenders  indolence  in  the  creation  of  regu- 
lar evidence  of  corporate  acts,  and  negligence  in  its  preservation, 
the  recognition  of  presumptions,  as  legitimate  sources  of  proof,  was 
a  legal  necessity.  While,  therefore,  a  charter  granted  to  persons 
who  have  not  solicited  it,  is  said  to  be  in  fieri  until  after  accept- 
ance, yet  it  is  not  indispensable  to  show  a  written  instrument,  or 
even  a  vote  acceding  to  the  grant,  for,  unless  the  charter  express- 
ly prohibit  it,  every  formality  may  be  presumed,  from  a  continual 
exercise  of  the  corporate  powers. 

This  is  also  true  of  assent  to  a  new  or  additional  charter  by  an 
existing  corporation,  which  may,  in  like  manner  be  inferred  from 
acts  or  omissions  inconsistent  with  any  other  hypothesis ;  and 
where  the  new  grant  is  beneficial  in  its  aspect,  it  is  thought  very 
little  is  required  to  found  a  presumption  of  acceptance.  Sank  v%. 
Dandridge,  12  Wheat.  71,  the  Charles  River  Bridge  vs,  Essex 
Bridge,  7  Pick.  334,  Trott  v%.  Warren,  2  Fair'd.  227,  Bridge  Co. 
vs.  Bragff,  2  New  Hamp.  R.  102,  Riddle  V9.  Proprietors  of  Ca- 
nals, 7  ma%B.  184,  Penobscot  Co.  v%.  Lawson,  4  8h^.  924,  Kings 
v%.  Avery,  1  Term  R.  575,  same  case,  2  Term  R.  515.  Newling 
v%.  Francis,  3  Term  R.  189. 

Nay,  a  single  unequivocal  act  may  be  potent  enough  conclusive- 
ly to  establish  assent ;  as,  for  instance,  if  a  suit  be  brought  and 
persisted  in,  where  it  could  be  sustained  only  under  the  provisions 
of  the  amended  charter.  A  similar  observation  was  made  in  de- 
ciding the  Lincoln  and  Kentucky  Bank  vs.  Richardson,  1  Chreml. 
R.  4o0,  and  the  court  added,  that  the  stockholders  of  the  Buik 
are  bound  by  every  act,  which  amounts  to  an  acceptance  on  the 
part  of  the  directors.  But,  if  by  this  was  meant  that  the  whole 
body  of  the  corporation  may  generally  be  so  bound  by  the  acts  of 
their  agents,  selected  to  administer  the  aSSurs  of  the  corporation, 
the  proposition  cannot  be  acceded  to.  As  is  well  remarked  of 
this  proposition  in  another  place,  it  is  founded  upon  the  consider- 
ation, that  certain  persons  have  been  invested  with  sufficient  pow- 
er to  bind  the  whole  body  by  their  acceptance,  for  where  it  is  oth- 
erwise, the  charter  must  be  accepted  by  a  majority  of  the  whole 
number  of  the  company ;  Angel  ^  Ames  on  OorporationSy  53. — 
Corporate  powers  are  usually  distinguished  into  legislative,  elec- 
toral and  administrative — ^in  private  corporations  aggregate,  though 
sometimes  all  the  members  act  immediately  in  the  administration 
of  its  affurs,  usually,  for  the  sake  of  convenience,  the  direct  man- 
agement is  entrusted  bv  the  charter  to  certain  officers,  or  board  of 
managers,  elected  by  me  members  at  large,  thou^  deriving  their 
ordinary  powers  from  the  act  of  incorporation.    These  officers  ex- 
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erase  the  legislative  and  adtninistratiye  functions — ihe  fmrmer  in 
the  institution  of  by-laws  for  the  eeneral  goyemment  of  the  com- 
pany, the  latter  in  the  superintendance  and  execution  of  its  gen- 
eral business ;  Union  Turnpike  Company  vs.  Jenkins,  1  Caine^ 
381.  In  other  instances,  a  select  few,  representing  all  those  in- 
terested in  the  object  of  the  association,  are  erected  into  and  vest- 
ed with  all  the  powers  of  a  corporation,  and  sometimes  the  selected 
branches  are  divided  into  distinct  classes,  as  is  the  case  in  the  cor- 
poration of  St.  Mary's  Church,  -in  this  city.  When  the  corporate 
existence  is  devolved  on  a  board  of  officers,  they  not  only  wield 
the  whole  corporate  authority,  but  may  apply  for  and  agree  to 
radical  changes  in  the  instrument  to  which  they  owe  their  corpo* 
rate  being.  When  such  a  board  is  separated  into  integral  parts, 
occupying  distinct  positions,  both  must  concur  in  any  act,  having 
for  its  object  an  alteration  of  the  fundamental  law,  though  in  the 
exercise  of  the  ordinary  powers  of  a  corporation,  they  act  jointly, 
and  are  governed  by  a  majority  of  the  united  bodies,  case  of  St^ 
Mary's  Church,  6  S,  ^  JR,  517.  But  these  and  other  authorities 
evidence,  that  where  the  whole  body  of  stockholders,  or  other 
persons  in  interest,  compose  the  corporation,  the  right  of  assenting 
to  an^  proposed  change  in  the  charter,  resides  in  them,  though  or- 
dinarily represented  by  a  board  of  directors,  charged  with  the  ex- 
ercise of  the  corporate  powers.  These  in  their  capacity  of  mana* 
gers  have  no  authority,  either  to  call  for  or  assent  to  a  change  of 
the  corporate  constitution,  but  by  the  a^eement  of  a  majority  of 
the  corporators.  Being  neither  le^lative  nor  administrative,  the 
express  assumption  of  such  authority  by  the  servants  of  the  cor- 
poration, would  be  an  usurpation,  for  it  is  paramount  not  only  to 
every  corporate  function,  but  the  constitution  itself,  and  as  it  may 
touch  the  very  existence  of  the  body,  it  can  only  be  exerted  by 
that  body.  It  cannot  then  be  said  that  the  assent  of  the  mginal 
trustees  to  the  January  supplement  is  such  an  act  of  acceptance^ 
as  wHl  bind  the  corporation.  Tet,  as  we  have  seen,  a  long  ac- 
<]^uiescence,  by  the  members  of  the  company,  in  acts  and  declara- 
tions of  the  trustees,  recognizing  the  supplement  as  part  of  the 
charter,  might  constitute  conclusive  evidence  of  assent  to  it.  Was 
there,  here,  any  such  acquiescence  ?  Is  there  any  thing  shown, 
from  which  we  can  safely  draw  the  inference,  that  the  company, 
knowing  of  the  supplement,  agreed  to  it  as  a  portion  of  their  con- 
stitution ? 

Perhaps  it  may  be  said  that  as  the  terms  of  the  additional  grant 
were  favorable  to  the  company,  slight  circumstances  would  justify 
a  presumption  of  acceptance.  But  is  there  any  ground,  however 
narrow,  upon  which  we  can  safely  erect  such  an  hypothesis?  I 
have  looked  with  some  solicitude,  but  in  vain,  for  a  precedent,  that 
might  justify  an  affirmative  answer  to  this  proposition,  to  which 
my  judgment  refuses  its  assent.    It  does  not  appear  that  the  com- 
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pany  wai  ever  officially  notafied  of  Ae  enactment.  !the  de^- 
dantB  swear  it  was  first  produced  at  a  meeting  of  tiie  board  by  Mr. 
Glaghom,  then  President,  on  the  24th  January.  By  the  proyi- 
gions  of  the  (»*iginal  charter,  tiie  tiruestees  then  in  <Ace  might  le- 
gally continue  until  about  that  time.  From  thence  until  the  en- 
actment of  the  second  supplement,  was  a  little  orer  two  months. 
During  this  interval  we  are  not  informed  that  the  trustees  or  their 
agents  performed  any  official  act^  or  distinctly  exerted  the  oor* 
porate  power  with  the  knowledge  of  their  constituents.  For  aught 
the  pleadings  show,  they  sat  still  with  folded  arms,  doing  nothing, 
and  requiring  nothing.  Now,  it  seems  to  me,  that  the  mere  omis* 
sion  of  tiie  stockholders  to  assemUe  in  formal  meeting  within  that 
period,  for  the  purpose  of  electing  other  trustees,  affords  no  pre- 
ssmpticm  of  assent  sufficient  to  fasten  upon  them  radical  changes 
of  their  charter.  Mere  non-aCtion  for  so  brief  a  time,  ought  not 
to  draw  after  it  a  consequence  so  serious,  particularly  when  it  iS 
recollected  that  the  call  of  such  a  meeting  would  come  most  ap* 
ptO|»riately  firom  iHtke  board  itself.  In  answer  to  this  it  is  notsuffi* 
eient  to  suggest  that  a  f aikre  to  elect  trustees  ought  to  be  reoeiy" 
ed  as  strong  proof  of  acceptance;  since,  witiiout  this,  a  dissolu- 
tion of  the  corporation  must  ensue  ?  Perhaps,  anciently,  such 
would  have  been  the  result ;  but  the  pr^ent  doctrine  is,  that  a 
corporation  does  not  become  defunct  from  a  simple  neglect  to  elect 
efficers,  while  the  capacity  to  elect  remains  in  the  members:  Le- 
kidbi  Br.  Oo.  v$.  Lehigh  0.  &  K  Go.  4Eawle  24;  Slee  v$.  Bloom 
6  ^ohn  Oh.  JB.  S86.  It  is  sud  a  corporation  possesses  a  strong 
;  V\  uid  tenadous  principle  of  yalidity;  d(H*p.  of  Colchester  V9.  Sea- 

^  i'  ber,  8  Bwrty  1816,  and  it  i^erefore  requires  a  long  non  user  of 

^  franc^iises  to  induce  the  courts  to  presume  a  surrender  of  corporate 

rights :  Briggs  V9.  Penniman,  1  Hopk.  Ch.  R.  800.  It  follows, 
the  argument  derives  no  aid  from  this  source  to  establish  a  pre- 
sumption of  assent.  But  is  there  not  evidence <^  positive  dissent? 
We  find  that  verv  shortly  after  its  passage  a  sentiment  of  active 
hostility  to  the  nrst  supplement  is  manifested  by  a  majority  in 
number  and  value  of  the  stockholders.  When  this  began,  we  are 
not  precisely  informed,  but  we  know  that  in  less  than  l&ee  months 
after  the  date  of  the  Objectionable  enactment,  the  feeling  of  oppo- 
sition led  to  its  repeal.  It  is  fair,  tiierefore,  to  infer,  it  commenced 
at  the  moment  the  law  was  communicated  to  the  board  of  trustees. 
How  then,  with  a  knowledge  of  this  important  fact,  can  we  re- 
gard the  assertion  that  a  majority  of  tiie  company  had  agreed  to 
accent  it  as  an  approved  amendment  of  the  first  act  of  incorpora- 
tion r  It  is,  however,  claimed  that  the  sumlement  of  April  re- 
cognises that  of  January  to  be  in  ftdl  force,  because  the  latter  re- 
peals the  former.  The  position  is,  that  if  invalid,  a  formal  repeal 
of  the  unaccepted  act  was  unnecessary.  Admittmg  this,  I  am  at 
a  loss  to  perceive  how  mere  supererogation  wn  derive  an  unm- 
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tended  poBitiye  effect  from  its  noti-iisefiilnefls.  Besides,  the  re- 
pealing claose  is  not  the  work  of  the  dissenting  members  of  this 
eorjKNraticm.  Their  rights  are  oonseqnently  nnitfected  by  it.  But 
the  argument  in  favor  of  the  first  supplement  is  chiefly  founded 
upon  certain  passages  in  the  answer  of  the  defendants,  by  which, 
it  is  said,  they  concede  the  first  board  of  trustees  were  continued 
rightfully  in  (^ce,  by  virtue  of  this  supplement.  It  is  obvious^ 
however,  these  passages  are  but  echoes  of  the  relator's  petition, 
introduced,  not  in  confirmation  of  it,  but  with  reference  to  the 
immediately  precediuff  denial  of  acceptance  formally  averred,  and 
thus  putting  in  issue  the  title  of  the  relators.  It  is  replied,  this 
d^iial  is  not  responsive  to  the  bill,  which  does  not  distinctly  aver 
acceptance.  I  think  this  is  a  mistake.  Although  in  this  part  of 
the  conplaint  there  is  no  direct  assertion  of  the  assent  of  the 
company  to  the  Januaiy  supplement,  that  act  is  distinctlv  referred 
to  as  an  operative  portion  of  the  charter^  which  it  comd  not  be 
wi&out  acceptance.  But  were  this  not  so,  the  counter  allegation 
would  be  by  no  means  valueless.  In  equi^  proceedings,  the  dis- 
tinction seems  to  be  l^at  an  answer,  if  responsive,  is  evidence  of 
the  fact  it  alledges,  requiring  testimony  to  rebut  it ;  but  if  the 
matter  set  forth  be  not  responsive,  it  is  not  evidence  of  that  matter 
at  all,  but  must  be  proved:  1  Smith* $  Oh.  Fr.  272,  in  note; 
Clark's  Executors  vi.  Van  Ramsdyk,  9  Oranchy  160;  Hartvt. 
Ten  Eyk,  2  Johnson' $  Oh.  Rep.  90.  But  this  is  in  fact  a  proceed- 
ing at  common  law.  Under  its  system,  a  new  defensive  averment 
if  it  answers  the  plaintiff's  case,  is  admissable.  As,  under  our 
act  of  1840,  to  be  presently  more  particularly  noticed,  the  rela- 
tor's title  may  be  put  in  issue,  under  the  quo  warranto^  any  alle- 
pation  affecting  it  may  be  material,  and  its  truth  will  be  conceded 
by  a  demurrer.  If,  therefore,  in  this  instance,  we  adhered  strict- 
ly to  tecnical  rule,  we  might  perhaps  be  compelled  to  say  that  the 
plaintiffs,  by  their  demurrer,  admitted  the  non-acceptance  of  the 
first  supplement,  and  are  thus  concluded  now  to  deny  it.^  But  as 
we  thii^  neither  party  contemplated  this,  when  framing  their 
pleadings,  we  prefer  to  rest  our  conclusions,  as  to  this  part  of  the 
case>  on  the  absence  of  reliable  proof  of  assent,  either  direct  or 
inferentiaL 

This  brings  us  to  the  second  question,  whether  there  is  any  evi- 
dence of  the  acceptance  of  the  April  supplement?  Our  own  de- 
termination in  Shortz  v%.  Unangst,  8  Watts  ^  Serg.  45,  following 
earlier  decisions,  settles,  that  to  make  a  vote  of  acceptance  valid, 
as  the  act  of  a  corporation,  it  should  be  passed  at  a  meeting  duly 
convened,  after  notice  to  all  the  members.  In  such  cases,  con- 
gregated deliberati<m  is  deemed  essential,  and  where  an  opportu- 
nity for  this  is  afforded,  the  decision  of  a  majority  is  binding,  if 
no  othOT  mode  be  prescribed  by  the  charter.  The  private  procure- 
ment of  a  written  assent^  signed  by  a  majority  of  the  members^ 
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will  not  supply  the  want  of  a  meeting.  Such  an  expedient  de- 
prives those  interested  of  the  benefit  of  mutual  discussion,  and 
subjects  them  to  the  hazard  of  fraudulent  misrepresentation  and 
imdue  influence.  Notwithstanding  the  objection,  however,  it  seems 
to  be  agreed  that  a  written  acceptance,  though  not  executed  at  a 
meeting,  may  be  sufficient,  if  signed  by  all  the  stockholders,  or 
parties  in  interest :  Davies  vs.  Hawkins,  3  Maul.  ^  Selw.  488 ; 
Stow  V8.  Wyse,  7  Conn.  JR.  214 ;  Livingston  vs.  Lynch,  4  John 
Ch.  B.  573;  St.  Mary's  Church,  6  Serg.  ^  Bawle  498.  As  this 
is  not  true  of  the  paper  of  the  9th  of  April,  1849,  the  defendants 
very  properly  disclaim  it,  as  furnishing  evidence  of  acceptance. — 
But  they  rely  on  the  unanimous  act  of  the  majority  of  stockholders, 
at  a  meeting  convened  by  public  advertisement,  for  the  purpose  of 
electing  trustees,  at  which,  those  now  exercising  that  office,  re- 
ceived the  whole  number  of  votes  of  those  in  attendance.  I  con- 
cede there  can  scarcely  be  stronger  evidence  of  acceptance  than 
that  furnished  by  an  election  of  corporate  officers  in  pursuance  of 
a  new,  or  the  alteration  of  an  old  charter :  Eang  vs.  Larwoad,  1 
Lord  Rayniy  32 ;  Lewling  vs.  Francis,  3  Term.  JR.  189.  Yet, 
like  other  corporate  acts,  it  is  but  presumptive  evidence  of  the 
prior  assent  of  the  company,  by  a  vote  of  its  members,  at  some 
supposed  meeting,  or  at  least  of  a  deliberate  waiver  of  a  vote  by 
all  in  the  corporation,  having  that  right.  But  how  can  such  a 
presumption  be  entertained,  in  the  face  of  a  remonstrance  against 
the  proposed  election,  made  by  some  of"  the  members  on  the 
ground  of  non-acceptance  of  the  younger  supplement  ?  This  is 
obviously  out  of  the  question.  The  record  shows  that  the  same 
persons  who  signed  the  written  acceptance,  also  signed  the  requi- 
sition for  a  new  election  of  trustees,  olaiming  to  be  a  majority  of 
the  stockholders;  and  that  the  votes  subsequently  cast  were  by  the 
same  individuals. 

All  this  was  done  in  disregard  of  a  formal  resolution,  adopted 
by  those  then  claiming  to  be  trustees,  repudiating  the  last  supple- 
ment, and  denouncing  as  illegal  the  election  proposed  to  be  held 
under  it.  This  resolution  was  communicated  by  a  committee  ap- 
pointed for  that  purpose,  to  the  subsequent  electoral  meeting,  but 
without  eflfect.  It  will  not  do  to  say  the  resolution,  as  the  act  of 
a  defunct  body,  was  naught.  It  at  least  served  to  express  dissent, 
entertained  and  expressed  by  a  portion  of  the  members — ^a  dissent 
that  could  only  be  legally  overcome  at  a  meeting  regularly  con- 
vened to  consider  the  proposed  amendment.  The  opportunity  to 
deliberate,  and  if  possible,  to  convince  their  fellows,  is  the  rignt  of 
the  minority,  of  which  they  cannot  be  deprived  by  the  arbitrary 
will  of  the  majority.  That  the  call  for  an  election,  and  the  sub- 
sequent steps,  were  in  contempt  of  this  right,  is  manifest.  The 
attempt  consequently  defeats  itself.  We  have,  therefore,  no  hesi- 
tancy in  holding,  there  is  an  entire  want  of  proof  of  the  accep- 
tance of  either  supplement. 
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Was  the  Court  of  Common  Pleas  authorized  so  to  declare,  In 
this  proceeding,  and  so  decree  a  new  election?  The  relators  in- 
sist, the  only  question  before  that  court  was  as  to  the  binding  ef- 
ficacy of  the  April  supplement;  and  that  their  title  as  trustees  un- 
der the  act  of  January,  was  not  in  issue.  But  this  objection  pro- 
ceeds from  too  narrow  an  estimate  of  the  act  of  13th  April,  1840, 
though  the  12th  section  of  that  statute  speaks  only  of  disputes 
between  persons  claiming  to  be  duly  elected  to  fill  any  office,  its 
purview  is  broad  enough  to  cover  all  questions  arising  on  writs  of 
qv>o  warranto^  between  rival  claimants  of  elective  offices,  though 
some  of  them  may,  as  here,  claim  to  hold  by  temporary  legisla- 
tive appointment.  The  object  of  the  statute  is  to  invest  the  court 
with  power  to  settle  the  pretensions  of  all  the  claimants,  in  the 
same  proceeding,  whether  they  be  complainants  or  defendants,  and 
whether  in  or  out  of  possession.  To  exclude  from  its  operation,  cor- 
porate officers,  who,  like  these  plaintiffs,  derived  their  first  appoint- 
ment from  the  act  of  incorporation,  in  anticipation  of  a  regular  elec- 
tion, would  be  to  sacrifice  to  literal  interpretation,  the  plain  intent 
of  the  law-givers.  The  act  speaks  of  disputed  elections,  between 
persons  claiming  to  be  duly  elected,  and  these,  doubtless,  were 
principally  regarded  in  passing  its  provisions.  But  cases  like 
ours  are  withm  the  mischief  intended  to  be  remedied,  and  so, 
questionless,  within  the  equity  of  the  statute,  which,  being  highly 
remedial,  ought  to  be  so  literally  construed  as  to  secure  the  at- 
tainment of  substantial  justice.  Here  then,  is  a  case  of  contested 
election,  intimately  connected  with  the  title  set  up  by  the  plaintiff 
and  almost  necessarily  involving  an  investigation  of  it.  Being 
within  the  object  of  the  act,  which  was  to  end  disputes  at  a  blow, 
that  title  was  as  open  to  enquiry  as  the  defendant's.  The  result 
shows  that  neither  party  was  entitled  to  enjoy;  and  this  put  it 
within  the  authority  of  the  court  to  order  a  new  election.  This 
conclusion  leaves  to  the  company  the  right  of  determining,  in  an 
orderly  way,  whether  it  wiU  accept  of  either  supplement,  as  an 
amendment  of  its  charter,  and  if  so,  which  of  them?  The  dispute 
now  existing  may  be  so  settled  as  to  leave  no  room  for  future  con- 
test— a  consummation  much  to  be  desired  by  a  business  corpora- 
tion, situate  as  this  is.  It  is  gratifying  to  find  that  the  conclusions 
of  the  law  are  thus  in  harmony  with  the  best  interests  of  the  cor- 
porators, and  we  accordingly  recommend  that  steps  be  taken  as 
soon  as  practicable,  to  terminate  this  unhappy  disagreement. 

Proceedings  affirmed. 
I.— J* 
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Deed  to  bar  an  Estate  tail. 

April  6. — J.  W.  AsHMBAD  stated  to  the  ooort,  that  a  deed  to 
bar  an  Estate  tail  had  been  executed  some  years  before  and  had 
been  recorded  in  Delaware  county,  in  which  the  land  lay,  within 
six  months  after  its  execution,  but  that  no  motion  had  been  made 
to  enter  it  on  the  records  of  the  Supreme  Court,  in  conformity 
to  the  second  section  of  the  act  of  16th  of  January,  1799,  which 
is  entitled  an  act  to  facilitate  the  barring  of  entails.  He  moved 
that  the  same  be  entered  on  the  records  of  the  court,  which  was 
directed  to  be  done. 


^case  2    1  Boweii  et  al.,  Plaintiffs  in  error  verstis  Burk  et  rex. 

je  30  SC  »11Z| 

— ^3         14^         Though  the  terms  of  a  sale  be  oati,  a  sabseqnent  delirery,  without  pajment, 
Case  2      1     passes  ue  property  to  the  yendee,  not  only  as  against  all  the  rest  of  mankind^  but 
d  32  SC  '2821     agfdnst  the  rendor  himself. 

— ",        In  such  a  case,  the  only  remedy  against  the  yendor  is  an  action  on  the  eontraot 
I     13         146     to  recoyer  the  price. 

I      Case  2      |        If;  on  a  sale  for  cathy  the  yendee  takes  away  the  goods  without  payment^  the 

ie218         143|     vendor  should  immediately  retake  them,  and  may  do  so,  when  necessaiy,  eyen  by 

force.    By  lying  by  and  making  no  complaint  in  a  reasonable  time,  he  consents  to 

the  absolute  tnmsfer  of  the  property,  and  it  is  consequently  complete  agaLost  all 

the  world. 

A  joint  trespasser,  if  called  by  the  oppofdte  parfy,  may  testily  against  hlmsdf ; 
therefore,  a  constable  who  made  the  leyy,  which  is  complained  of,  under  an  execu- 
tion, may  be  a  witness,  if  called  on  the  part  of  the  plaintiff,  in  the  action. 

From  the  nisi  priuB  at  Philadelphia^  before  Burnsidb,  J. 

This  was  an  action  of  trespass,  vi  et  armis^  &c.^  by  Bnrk  and 
wife  V9.  Bowen,  Randall  Fenton,  Marseilles,  Levi  Kenton  and 
M'MuUin,  for  taking  and  carrying  away  the  household  fomitore 
of  Caroline  E.  Elmes,  afterwards  intermarried  with  the  plaintiff, 
William  E.  Bnrk.    Pleas  not  guilty,  &c. 

On  the  1st  of  March,  1842,  Abner  Ebnes,  the  father  of  Care* 
line,  made  a  general  assignment  of  all  his  property  to  Messrs. 
Hoge  and  Austin,  for  the  benefit  of  his  creditors. 

The  assignees  filed  an  inventory,  in  which  the  household  fumi- 
ture  was  Tuued  at  %Z66. 

On  the  12th  of  September,  1842,  the  assignees  by  Wolbert,  the 
auctioneer,  sold  the  fomiture  at  public  auction.  It  was  purchased 
for  J488  67  by  Oliver  Brooks,  for  Caroline  Elmes,  who,  without 
having  paid  for  the  property,  got  possession  of  it  at  that  time, 
placea  it  in  a  house  in  the  Northern  Liberties,  and  thence  kept  the 
family  together. 
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On  the  14th  of  September,  two  days  after  this  sale,  the  assign- 
ees filed  their  account,  only  noting  me  fximitBre,  on  the  back  of 
tite  accotmt,  at  its  i^praised  value,  ^866,  and  taking  no  notice  of 
tiiesale. 

On  the  12th  of  July,  1848,  the  defendant  below,  Bowen,  got  a 
judgment  of  ^7  20  against  Abner  Ehnes,  and  issued  execution, 
amd  on  the  13th  of  July  levied  on  tiiis  furniture.  Caroline,  on 
ike  next  day,  July  14th,  by  her  counsel,  gave  notice  that  the  pro-^ 
perty  was  hers,  and  on  the  dav  after,  July  15th,  caused  it  to  be 
paid  for  in  the  ftdl  sum  (^  9488  57,  to  Wolbert,  the  auctioneer. 

Boberts,  the  constable,  on  receiving  Caroline's  notice,  demanded 
indemnity  of  Bowen,  before  proceeding  further  on  his  levy  of  July 
18th,  and  on  the  17th  of  July,  Bowen  gave  him  his  own  bond  of 
indemnity  in  (2000  and  directed  him  to  proceed. 

On  further  consultation  and  enquiry  the  constable  required  ad- 
JUtional  security,  and  on  the  27th  of  July,  the  defendants  below, 
Levi  Kenton,  Feter  Marseilles  and  J.  T.  McMullen,  joined  the 
defendant  Bowen  in  another  bond  of  indemnity  of  92000. 

The  constable  afterwards  made  two  other  \qtj%  and  sold  the 
property,  after  being  warned  by  Bowen's  counsel,  that  the  origi- 
nal levy  would  run  out  before  uie  day  he  had  fixed  upon  for  the 
sale,  and  that  Bowen  would  not  be  responsible,  unless  they  were 
sold  in  time,  upon  that  levy.  Bowen  received  his  money  on  the 
12th  of  August,  1843,  out  of  the  proceeds  of  that  sale. 

Caroline  lllmes  soon  after  intermarried  with  the  plaintiff  Burk, 
who,  with  her,  sued  the  defendants  below  in  an  action  of  trespass. 

Bandall  Fenton,  the  deputy  or  agent  of  the  constable,  was  also 
joined  in  the  suit,  but  a  noUejprosequi  was  subseauently  entered 
as  to  him,  and  the  death  of  Kenton,  another  of  tne  defendants, 
suggested  upon  the  record. 

j^ie  defence  set  up  was : 

1st.  That  Bowen's  sureties  clearly  were  not  liable  in  trespass.    . 

2nd.  That  Caroline  did  not  pay,  but  tiiat  Elmes  paid  for  the 
goods  if  any  one  did,  and  that  no  one  paid  for  them  until  two  days 
afi;er  the  levy  of  the  13th  of  July,  the  only  levy  for  which  Bowen 
was  liable. 

On  the  trial,  Roberts  the  constable  having  been  offered  as  a 
witness  by  the  plarntifb  below  to  prove  the  transaction  of  sale,  the 
defendant's  counsel  objected  on  the  ground  that  he  wm  responsi- 
ble, being  himself  primarily  liable.  The  court  overruled  the  ob- 
jection and  admitted  his  evidence.-  Fenton  also  being  called  on 
the  same  side  and  objected  to  as  a  party,  it  was  replied  that  a  not. 
pro$.  had  been  entered  as  to  him,  and  his  evidence  was  admitted 
Dj  the  court. 

The  defendants  requested  the  Judge  to  charge  the  jury  as  fol- 
lows : 
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1st.  The  defendants  Marseilles  and  McMullen  are  not  liable  by 
having  been  Bowen's  sureties  to  the  constable,  &c. 

2d.  That  there  is  no  evidence  against  said  Marseilles  and  McMul- 
len, except  their  being  parties  to  said  bond,  and  the  verdict  must 
be  in  their  favor. 

3d.  That  the  title  to  the  goods  did  not  pass  to  the  plaintiff  un- 
til 15th  July,  1843,  when  the  money  was  paid,  and  that  the  only 
levy  for  which  defendant  is  liable,  was  made  on  the  13th  day  of 
Ju^,  1843. 

The  court  answered  the  defendant's  two  first  points  aflSrmatively, 
and  the  third  negatively,  on  the  ground,  that  although  it  was  true 
that  the  title  to  the  goods  did  not  pass  to  the  plaintms  below  until 
they  were  paid  for,  on  the  15th  of  July,  1843,  yet  that  the  de- 
fendant Bowen  made  himself  liable  for  the  subsequent  levy  by 
indemnifying  the  constable,  causing  his  attorney  to  press  the  exe- 
cution, &c.  The  court  further  charged  the  jury  that  the  title  of 
Caroline  Elmes,  to  the  furniture,  did  not  become  perfect  until  she 
had  paid  for  it,  and  that  if  Bowen  had  then  withdrawn  his  levy, 
which  was  illegal  as  against  the  assignees,  and  stopped  there,  the 
plaintiffs  below  would  nave  had  no  case  under  the  evidence. 

The  jury  returned  a  verdict  for  plaintiffs  and  assessed  dam- 
ages, &c. 

Francis  E,  Brewster^  Usq.^  counsel  for  defendants  below  and 
plaintiffs  in  error,  assigned  a  number  of  errors,  the  principal  of 
which  was,  that  the  Judge  erred  in  refusing  to  instruct  the  jury 
affirmatively  upon  his  third  point  of  charge. 

J.  Randall  and  Samuel  PerkinSy  Usqrs.,  for  plaintiffs  below  and 
defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Rogers,  J. — ^A  sale  is  defined  to  be  a  transmutation  of  property 
from  one  man  to  another,  in  consideration  of  some  price  or  recom- 
pense in  value.  From  this  the  consequence  is  deduced,  that  upon 
all  sales  of  goods  in  possession,  the  property  is  changed  imme- 
diately upon  the  making  of  the  contract,  although  the  actual  pos- 
session may  not  be  obtamed  by  the  vendee  until  the  fulfilment  of 
the  stipulations ;  thus,  if  a  man  sells  his  horse  for  money,  though 
he  may  keep  him  until  he  is  paid,  yet  the  property  of  the  horse  is 
in  the  bargainor  or  buyer:  Moss  on  Vendors^  p.  1.  So  where  a 
man  sells  goods  in  possession  for  cash,  but  subsequently  delivers 
the  goods  without  exacting  payment,  the  propertv  passes  to  the 
vendee,  not  only  as  against  all  the  rest  of  mankind!,  but  as  against 
the.  vendor  himself.  In  such  a  case,  the  only  remedy  of  the  ven- 
dor is  an  action  on  the  contract  to  recover  the  price.  By  an  un- 
qualified delivery,  notwithstanding  a  cash  sale,  he  relinquishes  the 
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advantage  of  his  possession  and  trusts  to  his  action  on  the  con- 
tract. This  is  ruled  in  Leedom  vb.  Philips,  1  Teates  529 ;  and  in 
Harris  v«.  Smith,  S  S.  k  jB.,  20.  If  one  sells  goods  for  cash,  as 
is  said  in  Leedom  vs.  Philips,  and  the  vendee  takes  them  away 
without  payment  of  the  money,  the  vendor  should  immediately 
reclaim  them  hy  pursuing  the  party  and  retaking  them,  and  this 
may  be  done,  when  necessary,  even  by  force.  !But  where  he  lies 
by  and  makes  no  complaint  in  a  reasonable  time,  he  consents  to 
the  absolute  transfer  of  the  property,  and  the  contract  is  conse- 
quently complete  against  all  the  world.  Had  not  these  principles 
been  lost  sight  of  at  the  trial,  it  is  plain,  that  the  point  on  which 
the  cause  was  made  to  turn,  to  wit:  "whether  the  plaintiff  paid 
for  the  goods  before  the  defendant's  levy,"  would  have  been  totally 
irrelevant.  The  evidence  puts  it  beyond  all  reasonable  doubt  that 
the  property  was  purchased  at  the  auctioneer's  sale,  for  the  use  of 
the  plaintiff;  and  further,  that  the  goods  were  delivered,  or  at  any 
rate,  suffered  to  go  into  her  possession  with  the  assent  and  appro- 
bation of  the  assignees,  the  legal  owners.  The  title,  therefore,  is 
perfect,  notwithstanding  the  purchase  money  remained  unpaid ;  the 
only  remedy  of  the  assignees  being  against  her  on  her  contract. 
The  enquiry,  therefore,  which  was  the  hinge  upon  which  the  cause 
was  made  to  turn,  was  wholly  aside  the  question ;  for  whether  the 
price  was  paid  or  not,  was  immaterial,  as  the  plaintiff,  notwith- 
standing non-payment,  was  the  owner  of  the  goods,  and  conse- 
quently the  defendants  were  trespassers.  The  error  into  which 
the  court  was  betrayed  by  the  counsel,  is  an  error  against  the 
plaintiff  of  which  the  defendant,  as  he  is  not  injured,  has  no  right 
to  complain.     The  other  parts  depending  on  tins  fall  with  it. 

The  court  answered  the  first  and  second  points  in  favor  of  the 
defendants,  and  whether  erroneous  or  not,  is  of  but  little  conse- 
quence in  the  aspect  the  case  assumes.  If  the  defendants  are  in- 
jured, which  is  by  no  means  clear  to  my  mind,  the  remedy  was  by 
motion  for  a  new  trial. 

We  see  no  objection  to  the  competency  of  either  Roberts  or 
Fenton.  Whether  a  noUe  prosequi  was  entered,  as  to  Fenton, 
matters  not,  as  a  man  may,  if  he  chooses,  testify  against  himself 
in  a  suit  in  which  he  is  a  party,  if  called  by  the  adverse  side. 
The  objection,  that  Roberts  the  constable  was  primarily  liable  has 
no  weight  in  it.  He  was  called  to  testify  against  himself,  and  it 
was  his  interest  to  defeat  the  action.  Besides,  in  trespass,  all,  or 
one,  or  more,  of  a  number  of  joint  trespassers  may  be  sued  at  the 
pleasure  of  the  plaintiff;  and  it  never  yet  has  been  doubted,  that 
where  one  or  more  are  selected  as  the  objects  of  the  suit,  the 
others  are  competent  witnesses. 

Judgment  affirmed. 
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The  bare  fact  of  the  loss  of  a  certificate  indorsed  in  blank,  is  not  OTidence  of 
such  culpable  carelessness,  on  the  part  of  the  holder,  as  would  enable  the  finder 
to  transfer  the  ownership  of  it. 

If  the  holder  has  been  as  carefbl  <^  it  as  reasonable  conyenience  allows,  and  as 
a  man  of  common  pmdence  is  of  his  property,  it  is  snfficient 

He  is  not  bound  to  fill  np  the  blank  endorsement  by  making  it  payable  to  his 
own  order,  in  anticipation  of  its  loss,  in  order  to  prevent  it  from  being  transfera- 
ble by  the  finder. 

When  a  principle  <^  general  conyenience  compels  one,  of  two  innocent  men,  to 
suffer  loss,  the  rule  is  Prior  in  tempore.  poiiorUjur$, 

Error  to  the  District  Court  of  the  city  and  county  of  FhUa- 
delphia. 

This  was  an  action  of  trover  brought  by  C,  P.  Bayard  against 
Thomas  Biddle  &  Co.  Judgment  below  was  rendered  on  the  fol- 
lowing special  verdict: 

"  And  now,  May  28d,  A.  D.,  1848,  a  jury  being  called,  find  the 
following  special  verdict:  ^^  That  the  plaintiff  was  the  owner  of  a 
certificate  issued  by  the  Auditor  General,  No.  229,  fprout  certifi- 
ed copy  thereof,)  and  casually  lost  the  same  on  or  betore  the  12th 
day  of  September,  A.  D.  1843.  That  notice  of  said  loss  was 
given  by  public  advertisement  in  the  North  American  and  Public 
Ledger,  two  daily  newspapers  published  in  the  city  of  Philadel* 
phia,  and  that  sufficient  notice  of  said  loss  was  also  specially  given 
by  the  plaintiff  to  defendants.  That  subsequently  to  said  notice, 
the  defendants  bought  the  said  certificate  from  Shultz  &;  Dock, 
brokers  of  the  city  of  Philadelphia,  for  a  full  and  valuable  con- 
sideration. That  the  purchase  so  made  by  defendants  was  made 
by  them  as  brokers  for  Richard  Willing — ^the  amount  paid  charged 
to  him  and  paid  by  him — that  within  a  short  time  after  the  said 
purchase,  tne  dei^ndants,  acting  on  behalf  of  the  said  Biohard 
Willing,  delivered  the  said  certificate  to  the  State  treasurer,  in 
payment  of  bank  stock  sold  by  the  commissioners  of  the  com- 
monwealth to  the  said  Bichard  Willing,  under  the  provisions  of 
the  act  of  assembly,  of  April  6th,  1843,  entitled  ^^  an  act  to  pro- 
vide for  the  payment  of  the  domestic  creditors  of  this  common- 
wealth, sale  of  state  stocks,  and  for  other  pmposes.''  That  the 
said  defendants  received  from  the  said  Bichard  Willing,  a  brokerage 
of  I  of  one  per  cent.  That  Shultz  &;  Dock,  from  whom  the  defen- 
dants bought  the  said  certificate,  had  themselves  received  the  same 
for  a  valuable  consideration  in  the  usual  course  of  business,  in 
good  faith,  without  knowledge  or  notice  of  the  loss  thereof  by  the 
plaintiff.  That  the  said  defendants  having  thus  become  possessed 
of  the  said  certificate  as  the  agents  and  brokers  of  the  said  Bichard 
Willing,  converted  the  same  to  the  use  of  the  said  Bichard  Will- 
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ingy  their  principal,  and  that  sahseqnently,  to  wit :  on  the  6th  of 
KoTember,  1845,  the  plaintiff  demanded  the  said  certificate  of  the 
defendants,  to  which  the  defendants  replied  on  the  16th  of  No- 
vember, 1846,  refusing  to  accede  to  said  demand,  and  without 
giving  notice  that  they  had  acted  as  agents  for  Richard  Willing. 

But  whether  or  not,  upon  the  whole  matter  aforesaid,  by  the 
jurors  aforesaid  in  form  aforesaid  found,  the  defendants  are  guilty, 
the  jurors  aforesaid  are  altogether  imiorant,  and  therefore  pray 
the  advice  of  the  court  thereon.  And  if  upon  the  whole  matter 
it  shall  seem  to  the  court  that  the  defendants  are  guilty,  then  the 
juiT  find  for  the  plaintiff,  and  assess  the  damages  at  three  hundred 
and  twenty-three  dollars  ($328  36)  and  thirty-six  cents.  But  if 
upon  the  whole  matter  it  shall  seem  to  the  court  that  the  defen- 
dants are  not  guilty,  then  the  jurors  aforesaid  find  for  the  de- 
fendants." 

The  certificate  in  question  was  one  for  $404/j|>  issued  under  a 
resolution  relative  to  the  payment  of  interest  to  domestic  credi- 
tors, approved  the  7th  April,  1842.  It  acknowledged  the  amount 
above  stated  to  be  due  to  Gore  Kingsbury  and  others,  bearing  in- 
terest at  six  per  cent,  per  annum,  j^.  Endorsed  Gore  Kingsbury, 
Kinney  &  McMahon,  by  John  McMahon.  S.  &  D. 

J*.  W.  BiddUy  for  plaintifis  in  error,  argued  that  such  certifi- 
cate by  the  legislature  are  assignable,  P.  L.  p.  183,  sec.  7 ;  that 
the  loiss  of  the  certificate  having  been  through  the  plaintiff's  care- 
lessness, it  was  ri^ht  that  the  loss  should  fall  on  him  and  not  on 
another  who  was  mnocent;  that  he  should  have  endorsed  it  paya- 
ble to  his  order;  and  cited  9  Watt%  360 ;  2  Term.  Rep.  per  Aih- 
hurstj  J.J  p.  71,  and  BuUer^  J*.,  p.  73;  7  Taunton  266 ;  2  Maule 
^S.  p.  90-91 ;  4  Bina.  263 ;  4  Bam  ^  Al  p.  6-7;  Opinion  of 
Betty  J*.,  3  Bam.  ^  dress.  46;  4  Bam.  d^All;  13  Mass.  Rep. 
106;  16  itfoM.  JS.  889. 

Bayardj  for  defendant  in  error,  contended  that  the  only  chat- 
tels not  embraced  in  the  general  rule,  that  Ihe  owner  of  a  chattel 
does  not  lose  his  right  of  property  by  the  loss  of  the  chattel  itself, 
were,  rwmey  and  negotiable  or  mercantile  instruments — such  as 
are  to  be  used  as  currency  in  the  place  of  money;  which  the  cer- 
tificate, for  the  conversion  of  which  this  action  was  brought,  was 
not;  and  cited  13  S.  k  B.  311;  6  Whart.  326;  QW.kS.  227; 
18  East.  609;  OhiUy  an  BUlSy  (10  Am.  Ed.)  626;  7  Taunton 
266,  (2  JE.  0.  L.  Mep.  98);  4  Bam.  k  Aid.  {QE.  C.  L.  Rep. 
323);  and  also  that  the  legislature,  though  sanctioning  the  sale 
and  transfer  of  these  certincates,  had  not  intended,  and  was  not 
constitutionally  able  to  make  them  negotiable  and  a  part  of  the 
currency  of  the  country. 


Digitized  by  VjOOQIC 


152  SUPREME  COURT  [Philadelphia 

[Biddle  v.  Bayard.] 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — It  is  not  pretended  that  a  finder  of  a  bill  or 
note  payable  to  bearer,  could  transfer  the  ownership  of  it,  unless 
there  had  been  culpable  carelessness  on  the  part  of  the  loser.  It 
is  not  easy  to  determine  what  would  be  such;  but  the  bare  fact  of 
loss  would  not  be  evidence  of  it.  No  man  is  bound  to  watch  his 
property  more  anxiously  than  a  man  of  common  prudence  does ; 
and  he  is  bound  to  use  no  more  diligence  in  keeping  it  than  is 
compatible  with  reasonable  convenience.  Any  other  measure 
would  enable  the  possessor  of  a  horse  stolen  from  a  common,  or  a 
meadow,  to  make  title  to  it;  which,  as  every  one  knows,  is  not  the 
law.  The  reason  is  that  it  would  be  intolerably  oppressive  to  com- 
pel an  owner  to  keep  his  chattels  under  lock  and  key.  When  the 
rule  of  general  convenience  occasions  a  loss,  that  must  fall  on  one 
of  two  innocent  men,  which  of  them  is  to  bear  it?  Certainly  not 
he  who  had  the  legal  title  from  the  first,  and  who  has  done  no  act 
to  divest  it  for  the  benefit  of  another  not  more  innocent  or  de- 
serving. Prior  in  tempore^  potior  in  jure.  The  law  leaves  the 
parties  and  the  title  where  it  found  them.  What  is  the  careless- 
ness that  is  imputed  to  the  loser  in  this  instance  ?  It  is  said  that 
as  the  paper  was  negotiable,  by  an  act  of  the  legislature,  he  ought 
to  have  filled  up  the  blank  endorsement  by  making  the  contents 
payable  to  his  own  order,  in  anticipation  of  what  actually  hap- 
pened. The  rule  attempted  to  be  applied  would  equally  compel  a 
man  to  lock  his  stable  door ;  for,  the  owner  of  the  paper  had  no 
more  reason  to  think  that  he  was  going  to  lose  it,  than  a  man  has 
to  think  his  horse  is  going  to  be  stolen.  He  was  not  bound  there- 
fore to  take  any  measure  of  special  precaution  in  respect  to  it — 
Besides,  it  might  not  have  suited  his  convenience  to  incur  the  re- 
sponsibility of  an  endorser,  by  putting  his  name  on  the  paper ; 
and  he  was  not  bound  to  do  it.  The  case  is  therefore  with  the 
defendant  in  error. 

Judgment  aflSrmed. 


Caldwell  versus  Skilton. 

lanSr  Where  a  testator  devised  real  estate  to  his  wife  during  her  life  or  widowhood, 

Ji£_*?       and  at  her  decease  or  marriage,  the  estate  to  descend  to  and  be  eigoyed  by  his 

13  j^AJ     children,  and  their  heirs  and  assigns  forever,  to  have  and  to  hold  share  and  share 

27  SC  '861 1     *^^^  ^  tenants  in  common.    And  in  case  of  the  death  of  either  of  the  said  chU- 

27  SQ  '4321     ^"^^1  ^s  or  her  share  or  purpart  to  descend  to  the  children  of  said  child,  or  if 

'     said  chUd  should  die  without  issue  bom  alive,  then  the  sud  share  to  be  divided 

among  and  be  enjoyed  by  the  surviving  children,  their  heirs  and  assigpis  forever, 

share  and  share  aUke,  as  tenants  in  common. 

The  wife  died  during  the  life  of  the  testator. 

Held,  that  each  of  the  children  on  the  death  of  the  testator,  took  an  indefeasibid 
estate,  in  fee  simple,  under  said  wilL    That  by  the  clause,  *<  in  case  of  the  death 
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of  either  of  my  said  eluldren,"  the  teetaior  did  not  mean  <<  death  generaQy  or 
whenerer  it  might  happen ;"  but  that  he  meant,  (his  wife  having  died  during  his 
Uf^  time,)  that  the  fee  should  Test  absolatelj,  on  ku  death,  and  that  it  was  not  de- 
fbtttthle  tAron^^eut  the  entire  life  of  the  children. 

ThiB  case  was  disposed  of  in  the  Ntsi  Prius  on  a  case  stated, 
viz :  John  A.  Caldwell,  vs.  George  B.  Skilton,  March  Term,  1849, 
No.  87. 

It  is  agreed  in  above  case  that  the  following  facts  be  sabmitted 
to  the  court  in  the  nature  of  a  case  stated : 

In  April,  1828,  Pumell  Warrington  purchased  in  fee  simple  a 
messuage  and  lot  on  the  west  side  of  Second  street,  between  Cedar 
and  Ghiftkill  streets,  in  the  city  of  Philadelphia,  and  in  1836,  died, 
seised  of  the  same,  having  mrst  made  and  published  his  last  will 
and  testament  in  writing,  dated  in  September,  1828,  and  duly 
proved  and  filed  in  the  office  of  the  Register  of  Wills,  &c.,  at  Phil- 
adelpiua,  in  which  will  he  devised  as  follows : 

"I  will  and  bequeath  to  my  wife  Catharine,  all  my  estate,  real, 
personal,  and  mixed,  to  hold  and  enjoy  the  same,  and  have  the 
full  and  absolute  control  thereof,  during  her  life  or  widowhood, 
and  ^t  her  decease  or  marriage,  which  ever  may  first  happen,  it  is 
my  will  that  all  of  my  said  estate  then  remaining,  shall  descend 
to  and  be  enjoyed  by  my  children,  Pumell  George,  Sarah  Jane, 
Emmeline  Dale,  Bhoda  Ann,  and  Robert  Young,  and  in  case  the 
child  wherewith  she  is  now  pregnant,  be  bom  alive,  then  to  the 
said  child,  also  their  heirs  and  assigns,  forever  to  have  and  to  hold 
share  and  share  alike,  as  tenants  in  common.  And  in  case  of  the 
death  of  either  of  my  said  children,  his  or  her  share  or  purpart  to 
descend  to  the  children  of  said  child,  or  if  said  child  should  die 
without  issue  bom  alive,  then  the  said  share  to  be  divided  among 
and  be  enjoyed  by  my  surviving  children,  their  heirs  and  assigns 
forever,  share  and  share  alike  as  tenants  in  common." 

Catharine,  the  wife,  died  in  the  life  time  of  the  testator.  Sarah 
Jane,  one  of  the  children  and  devisees,  married  John  A.  Caldwell, 
the  plaintiff  in  this  suit,  since  the  death  of  the  testator,  and  has 
children  now  living.  The  defendant  agreed  to  purchase  the  share 
of  said  Sarah  Jane  in  said  messuage  and  lot,  and  the  plaintiff  and 
the  said  Sarah  Jane,  his  wife,  are  willing  and  ready  to  execute  a 
eonveyance  of  the  same  to  him,  but  said  defendant  refuses  to  take 
said  conveyance  and  pay  the  purchase  money  therefor,  and  sug- 
gests that  it  is  doubtM  whether  said  Sarah  Jane  took  an  indefea- 
sible estate  in  fee  simple,  in  her  said  share  under  said  will.  The 
Iuestion  submitted  to  the  court  is,  ^^  Bid  Sarah  Jane  take  an  in- 
efoaaible  estate  in  fee  simple  in  her  share,  or  has  she  now  such 
WEL  estate  under  said  will  7"  If  the  court  decide  in  the  affirmative, 
then  judgment  to  be  entered  for  plaintiff^  damages  to  be  assessed 
by  coun^ ;  if  in  the  negative,  judgment  to  he  entered  for  de- 
fendant. 

TOL.  I. — K. 
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Opinion  of  Hon.  Thomas  Burnsidk  : 

I  am  unable  to  discover  that  there  is  any  difficulty  in  this  case. 
It  is  ruled  by  Doe  vb.  Sparrow,  13  East.  463,  and  many  other 
cases.     The  plaintiff  is  entitled  to  judgment. 

Thomas  Burnside. 

Defendant's  assignment  of  error : 

The  learned  Judge  erred  in  entering  judgment  for  the  plaintiff 
in  the  case  stated. 

&.  M.  Wharton,  for  defendant,  Skilton,  contended  that  by  the 
clause  ^^  in  case  of  the  death  of  either  of  my  said  children,"  the 
testator  meant  "death  generally  or  whenever  it  might  happen;"  if 
he  so  meant,  then  the  state  of  each  of  the  devisees  would  be  de- 
feasible throughout  his  entire  life ;  and  at  the  death  of  each  devi- 
see, his  share  would  pass  to  his  or  her  children,  if  he  had  any ; 
and  if  not,  then  to  the  surviving  devisees. 

That  it  was  doubtful  whether  the  survivorship  of  a  particular 
share  was  barred  by  the  fact  of  a  child  having  had  isstce  bom  aUve, 
or  only  by  the  fact  of  that  child  dying  and  leaving  isstie  living, 
at  the  death  of  the  testator,  14  S.  ^  M.  116,  Lippincott  vs.  War- 
der. 

That  as  the  will  was  ambulatory  until  his  death,  the  testator 
must  be  presumed  to  speak  as  of  that  period ;  unless  his  language 
necessarily  implies  the  reverse.     His  wife  died  before  him. 

Q-eorge  L.  Ashmead,  for  plaintiff. 

It  is  impossible  that  by  the  words  "  in  case  of  the  death  of 
either  of  my  children,"  the  testator  meant  death  generally.  He 
speaks  of  the  death  he  refers  to,  as  contingent — ^whereas,  in  the 
absolute  sense,  death  is  certain.  He  meant  death  at  a  particular 
time — and  that  he  intended  the  devise  to  the  children  of  a  child 
so  dying,  by  way  of  substitution  for  the  devise  to  their  parent, 
and  not  by  way  of  qualification  or  limitation  to  carry  over  the  es- 
tate, whenever  the  death  might  occur. 

Where  the  estate  devised  is  an  estate  to  vest  in  possession  at 
the  testator's  death,  the  contingency  implied  is  death  in  the  testa- 
tor's life  time.  Where  it  is  a  remainder,  it  is  death  before  the 
determination  of  the  particular  estate.  The  cases  are  Lowfield 
vs.  Stonehaw,  2  Stra.  1261,  Turner  vs.  Moore,  6  Ves.  557,  Cam- 
bridge vs.  Rouse,  8  Ves.  12,  Webster  vs.  Hale,  8  Ves.  410,  Om- 
many  vs.  Beven,  18  Ves.  291,  Doe  vs.  Sparrow,  13  Hast.  359, 
Wright  vs.  Stephens,  4  Bam  ^  Aid.  574,  Clayton  vs.  Low,  5 
Bam  ^  Aid.,  636,  and  Gallard  vs.  Leonard,  1  Stvanst  161. — 
Doe  vs.  Sparrow  is  a  very  similar  case,  in  some  respects,  to  the 
present,  and  Lord  Ellenbobough's  opinion  will  be  found  to  be 
highly  pertinent. 
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As  to  tbe  defendant's  argoment  that  the  will  is  ambulatory  un- 
til death,  the  answer  is,  that  the  intention  of  the  testator  must  be 
drawn  from  the  state  of  facts  existing  at  the  time  the  will  was 
made ;  and  even  after  the  death  of  the  wife  the  testator  is  to  be 
understood  as  meaning,  ^^  in  the  case  of  the  death  of  his  children 
during  his  own  life." 

The  case  of  Lippincott  vs.  Warder,  14  S,  ^  JR.  45,  was  decided 
without  argument,  and  the  decision  related  more  to  the  estate  of 
the  wife  than  of  the  children.  There  was  there  no  provision  as 
to  holding  as  tenants  in  common. 

The  plaintiff's  wife  has  children,  and  therefore  cannot  die  with- 
out issue  bom  alive — ^but  independently  of  this,  he  considered  the 
true  construction  of  the  will  to  be,  that  all  of  the  children  of  the 
testator,  whether  married  or  unmarried,  and  whether  they  have  or 
have  not  issuCy  have  indefeasible  estates,  in  fee  simple. 

The  opinion  of  the  court  was  delivered  by 

B£LL,  J. — ^I  am  satisfied,  from  the  reasoning  submitted  on  the 
part  of  the  plaintiff  below,  and  upon  the  authority  of  all  the  cases, 
that  by  the  phrase  "  in  case  of  the  death  of  either  of  my  chil- 
dren," the  testator  did  not  mean  death  generally,  or  whenever  it 
mi^ht  happen,  but  in  the  contingent  sense  of  death  occurring 
wimin  a  particular  time,  in  which  case  the  devise  over  was  to  take 
effect  by  way  of  substitution,  and  not  as  a  limitation  engrafted  on, 
and  qualifying  the  fee  given  to  the  children.  It  is  very  obvious 
it  was  not  intended  to  cut  down  the  absolute  fee  given  to  them,  in 
every  event,  and  yet  such  must  be  the  result  if  the  testator  meant 
the  indefinite  death  of  any  of  his  children,  contended  for  by  the 
defendant  as  marking  the  period  of  transmission.  Under  that 
reading,  if  the  first  takers  died  leaving  children,  the  estate  would 
go  over  to  the  latter,  in  fee,  as  purchasers,  and  if  the  former  died, 
indefinitely,  without  children,  it  would  go  to  the  surviving  broth- 
ers and  sisters  absolutely.  The  practical  effect  would  be  to  re- 
duce the  first  estate  to  an  interest  for  life,  merely,  notwithstand- 
ing the  explicit  use  of  technical  terms  conferring  a  fee,  evidently 
employed  with  a  distinct  notion  of  their  legal  meaning ;  Clayton 
M.  Lowe,  6  Bam.  ^  Aid.  636.  Besides,  that  construction  would 
render  defeasible  the  original  shares  first  taken  under  the  will, 
while  those  which  might  accrue  by  the  clause  of  survivorship, 
would  vest  absolutely ;  a  consequence,  certainly,  never  contem- 
plated; Pain  vs.  Benson,  Atk.  80,  Exparte  West  1  B.  0.  C.  675. 
Congruity,  therefore,  requires  that  the  chance  of  survivorship 
among  the  children  of  the  testator,  and  the  possible  event  upon 
which  the  limitation  over  to  their  children  might  take  effect,  should 
be  referred  to  the  same  determinate  period ;  or  in  other  words, 
to  let  in  the  survivors  on  the  death  of  any  of  their  brothers  or 
sisters,  without  issue,  the  contingency  must  happen  within  the 
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game  definite  time  when,  according  to  the  settled  roles  of  con- 
struction, the  contingency  implied  from  the  words  ^^  in  case  of 
the  death  of  any  of  my  children,"  must  occur  to  give  place  for 
the  substitution  of  the  grand  children.  Now,  had  the  testamen- 
tary disposition  ended  with  the  gift  to  the  chUdren  of  a  deceased 
child,  no  doubt  could  be  entertained  that  to  give  it  effect,  the  death 
of  the  parent  must  occur  before  the  time  fixed  for  enjoyment, 
whether  that  be  the  death  of  the  testator,  or  at  some  other  given 
period.  The  cases  collected  by  Mr.  Powell,  in  the  27th  chap,  of 
his  treatise  on  devises,  abundantly  shew,  that  where  there  is  noth- 
ing to  indicate  an  adverse  intent,  additional  limitations,  depend- 
ent on  no  other  contingency  than  is  implied  from  the  language 
^^  if  any  of  them  die,"  or  ^^  in  case  of  death,"  cannot  be  referred 
to  the  event  of  death  whenever  it  may  happen — ^which  would  be 
to  give  a  forced  signification  to  such  words, — ^but  must  be  con- 
strued as  referring  to  death  in  association  with  some  additional 
circumstance,  which  makes  it  aetually  contingent.  That  circum- 
stance, it  is  said,  is  naturally  in  regard  to  the  time  of  its  happen- 
ing, and  that  time,  where  the  gift  is  immediate^  is  necessarily  the 
death  of  tiie  testator,  there  being  no  other  period  to  which  the 
death  can  be  referred.  But  as  a  testator  is  not  supposed  to  anti- 
cipate himself  surviving  the  object  of  his  bounty,  this  construction 
is  only  made  frcwn  necessity,  and  gives  way  where  the  contingency 
of  the  death  of  the  &rst  beneficiaries  may  be  referred  to  some  other 
time,  which  is  always  the  case  where  the  gift  is  limited  to  take  ef- 
fect at  some  period  subsequent  to  the  testator's  death ;  as  where 
there  is  a  precedent  particular  interest  carved  out  of  the  fund  or 
estate,  2  Pow,  758,  76S^  These  rules  are  applicable  whether  the 
corpus  of  the  gift  be  personalty  or  realty,  where  the  whole  inter- 
est on  each  is  given,  subject  to  be  defeated  by  the  implied  contin- 
gency :  although  most  of  the  cases  reported,  present  bequests  of 
moveable  property.  In  the  instance  before  us,  the  children  were 
to  take  all  the  testator's  estate,  real,  personal  and  mixed,  after 
the  death  of  their  mother,  to  whom  an  estate  for  life  was  given. 
Had  she  survived  the  testator,  the  period  of  the  children's  enjoy- 
ment would  have  been  deferred  until  after  her  decease,  and  conse- 
quently, the  first  contingency  might  have  had  place  at  any  mo- 
ment during  her  life ;  but  as  the  will  was  ambxdatory  until  the 
death  of  the  testator,  the  pricHr  death  of  his  wife  confined  the  con- 
tingeB<7  to  the  period  of  his  life,  the  will  being  subject  to  the 
same  construction  it  would  have  received  had  the  devise  of  the 
portionlar  estate  been  altogether  omitted. 

I  kaye  said  that  to  harmonize  this  will,  and  to  give  consistency 
to  all  its  parts,  we  must  refer  the  possible  consummation  of  the 
second  contingeuOT,  aa  creative  of  an  estate  in  the  survivors,  to 
the  samelimit.  S«ch  a  comtruction  is  not  cmly  called  for  by 
i^qninging  from  this  particular  testamentary  instrument. 
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bat  is  justified  by  aathorative  precedent.  Here,  the  ultimate  gift 
to  the  surviyors  is  made  to  depend  upon  an  actual  contingency. 
Where,  say  the  determinations,  this  is  the  case  and  there  is  noth* 
ing  in  the  will  to  shew  the  contingency  of  dying  without  children 
was  meant  to  operate  without  limit,  during  the  life  of  the  first 
taker,  it  is,  as  in  the  other  instance,  restricted  to  the  death  of  the 
testator,  or  within  a  given  period  ailer  his  decease.  Where  the 
gift  is  immediate,  the  contingency  is  held  determined  by  the  first 
named  event ;  where  there  is  an  mtermediate  estate,  time  may  be 

S*ven  for  the  happening  of  the  possibility  during  the  running  of 
e  precedent  interest.  Examples  and  illustrations  of  this  rule 
are  affcnrded  by  Doe  &  Lifford  v%.  Sparrow,  13  Eatt.  359,  which 
was  a  devise  of  realty ;  Jenour  v%.  Jenour,  10  Vm.  562,  and  Gil- 
lard  %%.  Leonard,  1  SmansU  161,  all  of  which  are  very  like  the 
instance  in  hand.  The  last,  although  a  bequest  of  personalty, 
appears  to  me  to  be  identical  in  principle.  But  the  learned  au- 
thor to  whom  I  have  already  referred,  more  than  once,  deduces  a 
rule  from  the  decisions,  which  I  think,  covers  and  decides  this  con- 
troversy. ^^  Where,  says  he,  a  devise  in  fee  is  followed  by  sever- 
al alternative  limitations  over,  which  aggregately  provide  for  the 
death  of  the  devisee  under  all  drcumstances ;  as  where  there  is  a 
devise  over  if  he  die,  leaving  children,  and  another  if  he  die  with- 
out children,  the  case  then  becomes  analasous  to  that  of  a  limita- 
tion if  he  die  generally,  and  accordingly  we  words  are  held  to  re- 
fer to  the  death  of  the  devisee  in  the  life  time  of  the  testator. — 
Indeed,  he  adds,  to  hold  them  to  refer  to  death  at  any  time,  would 
be  to  cut  down  the  devisee's  estate  in  fee  simple  to  an  estate  for 
life ;"  a  consequence,  I  have  already  shewn,  would  follow  in  our 
case,  if  the  contingencies  were  allowed  to  spread  over  the  whole 
lives  of  the  devisees.  The  authority  cited,  in  support  of  the  prop- 
osition I  have  stated  is  Clayton  et  al.  v%.  Lowe,  5  Bam.  /*  AUL 
636,  which  is  so  directly  applicable  here,  I  must  be  permitted  to 
give  its  syllabus.  The  testator  after  bequeathing  a  specific  lega- 
cy, devised  all  and  every  other  part  of  his  real  and  personal  es- 
tate to  be  equally  divided  between  his  three  grand  children,  share 
and  share  alike,  forever ;  and  also,  that  if  either  of  them  should 
happen  to  die,  without  child  or  children,  lawfully  begotten,  that 
then  such  part  or  share  of  the  one  so  dyin^  should  be  equally  di- 
yided  among  the  surviving  grand  children ;  but  if  any  of  his  grand 
children  should  die,  and  nave  a  child  or  children,  such  chud  or 
chfldren  should  have  their  parent's  share  equally  divided  among 
them,  share  and  share  alike.  It  was  held  that,  upon  the  death  ^ 
the  testatoTy  the  grand  children  took  an  indefeasible  estate  in  fee 
simple,  as  tenants  in  common.  It  will  be  perceived  the  only  dif- 
ference between  that  case  and  the  present  is,  that  there,  there  was 
no  precedent  estate  for  life  given,  while  here,  provision  was  made 
for  such  an  interest.     This  was,  however,  rendered  nugatory  by 
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the  death  of  the  testator's  wife,  living  himself,  and  had  she  sur- 
rived,  the  only  effect  would  have  been  to  refer  the  determination 
of  the  contingencv  to  the  period  of  her  decease,  instead  of  confin- 
ing it  to  the  death  of  the  testator  ;  a  difference  without  practical 
consequence,  since  our  tenants  in  fee  survived  both  their  father 
and  mother.  The  substitution  of  the  word  "issue"  for  ""child  or 
children,"  in  our  devise,  works  no  difference  of  effect  since  it  is 
only  referable  to  the  before  designed  object,  namely :  children  of 
a  deceased  child ;  Hayes  V9,  Gray,  29,  80,  Goodright  V9.  Dun- 
ham, Doug.  264.  As  opposed  to  this  array,  the  defendant  cites 
our  own  case  of  Lippincott  V9.  Warder,  14  8.  ^  B.  115.  But,  if 
it  decided  any  thing  further  than  the  nature  and  extent  of  the 
estate  to  which  the  testator's  late  widow  Christiana,  was  entitled, 
under  his  will,  it  ought  not  to  be  accepted  as  a  ruHng  precedent 
in  this  enquiry.  It  was  submitted  without  argument,  and  the 
point  on  which  the  present  controversy  turns,  was  not  at  all 
brought  to  the  notice  of  the  court.  It  was  evidently  not  felt  as 
of  importance,  and  the  Judge  who  delivered  the  opinion,  express- 
ly professed  to  avoid  giving  any  construction  to  the  will,  further 
than  the  case  seemed  to  require,  which  was  the  present  right  of 
the  widow  and  guardian  to  recover  from  the  executor.  Certain  it 
is  there  was  no  disposition  shewn  to  overrule  the  long  train  of 
English  determinations  on  this  point,  to  which  reference  has  been 
made.  Besides,  tJierCy  there  was  no  direction  that  the  first  takers 
should  hold  as  tenants  in  common,  a  feature  the  decisions  treat  as 
of  considerable  moment  in  ascertaining  the  period  of  survivorship. 
On  the  whole,  I  prefer  to  rest  this  determination  on  the  reasoning 
and  authorities  already  given.  It  will  be  found  that  in  these,  the 
precise  point  was  agitatea  and  much  considered,  and  though  the 
cases  differ  in  their  choice  of  the  testator's  death  or  the  expendi- 
ture of  the  particular  estate  (where  there  is  one)  as  fixing  the  limit 
within  which  the  defeasible  character  of  a  devise  or  bequest  is  to 
expire,  they  all  agree  in  referring  it  to  one  or  other  of  those  peri- 
ods, unless  some  peculiar  provision  points  to  a  different  time. 

Judgment  afibmed. 


Carman  versits  Garrison. 

When  tlie  maker  of  a  note,  who  put  it  into  tlie  hands  of  a  broker,  for  sale  or 
for  adyance,  is  sued  by  one  who  had  advanced  money  npon  it,  he  cannot  set  off  a 
claim  alleged  to  be  due  to  the  broker,  by  the  holder,  who  advanced  upon  it 
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ant  below  and  plaintiff  in  error,  issued  l^s  note  for  ^1,864  90, 
dated  June  5th,  1839,  at  three  months,  and  placed  it  in  the  hands 
of  Oliver,  a  note  broker,  "either  for  sale  or  an  advance." 

Garrison,  the  plaintiff  below,  advanced  $800  on  the  above  note, 
and  brought  suit  to  recover  this  amount  with  interest. 

On  the  trial  it  appeared  that  Oliver  had  not  paid  the  $800  over 
to  Carman,  whom,  as  he  alleged,  he  believed  at  that  time  to  be  in 
his  debt,  but  had  given  him  a  credit  for  it  to  that  amount ;  also, 
that  Oliver  had  previously  placed  in  the  hands  of  Garrison,  to  se- 
cure him,  in  a  loan  of  ^1,500,  made  by  him  to  the  firm  of  E.  B. 
&  D.  W.  Mixsells,  collaterals,  much  exceeding  that  amoimt  in  value. 

In  this  suit,  Carman,  the  defendant,  claimed  to  set  off  an^  ba- 
lance  that  might  be  due  to  Oliver  from  Garrison,  on  the  Mixsell 
transaction,  against  the  $800  advanced  by  Garrison  to  Oliver  for 
Carman. 

The  court  were  reijuested  by  defendant  to  charge  the  jury: 

1.  That  if  the  plamtiff  had  in  his  hands  at  the  commencement 
of  this  suit,  an  amount  of  money  to  which  William  Oliver  was  en- 
titled, sufficient  to  satisfy  the,8800  and  interest  advanced  on  the 
note  in  question,  then  the  plaintiff  cannot  recover. 

2.  That  any  money  in  the  hands  of  plaintiff  to  which  William 
Oliver  is  entitled,  may  be  deducted  from  the  claim  in  this  case. 

8.  That  plaintiff  is  not  entitled  to  recover  under  the  evidence 
given.  ...*'. 

To  all  of  which  the  court  answered  adversely,  and  charged  in 
favor  of  plaintiff;  whereupon,  the  defendant's  counsel  tendered, 
and  the  court  sealed  a  bill  of  exceptions. 

Samuel  H,  Perkins^  for  plaintiff  in  error. 
ITazlehurst  and  T.  W.  Mubhell^  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

BuRNSiDB,  J. — Our  provincial  statute  of  1705,  Dunlop,  2d  edi- 
tion, 45,  although  more  liberal  than  the  British  act,  the  2d  of 
Q-eorge  2d,  chap.  2,  confines  defalcation  or  set  off,  to  persons  deal- 
ing together  and  indebted  to  each  other  on  bonds,  bills,  bargains, 
accounts  or  the  like. 

Our  courts,  in  their  construction,  have  generally  confined  it  to 
mutuality  of  claim  due  in  the  same  right. 

It  is  true,  they  have  been  very  liberal  in  their  construction,  and 
there  are  exceptions  found  in  our  books  of  reports  carrying  out 
the  liberal  and  valuable  principle  of  this  ancient  statute.  But  no 
case  can  be  found  to  have  gone  to  the  extent  of  the  alleged  claim 
attempted  to  be  set  off  in  3iis  case.  Oliver  received  the  note  in 
suit,  drawn  by  Carman  in  the  capacity  of  a  note  broker,  either 
for  sale  or  an  advance.  He  received  on  the  note,  for  Carman,  the 
drawer,  $800.     Whether  Oliver  acted  honestly  or  otherwise,  to 
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Carman,  in  paying  over  the  money,  is  immatmal  to  Oamson. 
Garrison  did  all  he  engaged  to  do,  and  properly  paid  tibe  sum  he 
thought  proper  to  advance  on  the  note,  to  the  broker.  It  waB  not 
his  business  to  look  further.  Carman  is  now  called  on  to  pay  the 
^800  received  by  his  agent  from  Oarrison,  and  attempts  to  set  off 
an  alledged  balance  ajisin^  out  of  prior  dealings  on  die  paper  of 
tiie  firm  of  Mixsell,  alledgmg  that  the  balance  was  arising  from 
collaterals  placed  in  the  hands  of  (Harrison,  which  Oliver  insisted 
belonged  to  him,  and  which  Garrison  acknowledged,  but  claimed 
to  place  to  another  account  of  a  debt  due  from  Oliver.  This  offer 
of  set  off  is  not  within  the  act  of  assembly,  or  within  the  princi- 
ples settled  by  any  adjudged  case,  and  the  court  was  right  in  re- 
jecting the  offer. 


i»  SM       Dorrance^s  AdminiBtrators  versus  The  Com'th. 

I  13    160 

-    -' :.^.       When  a  Ji.  fa.  is  put  into  the  hands  of  the  sheriff,  unless  he  proceeds  to  levy 

an    o»A     ^^  ^^  before  the  return  day  of  the  writ,  he  is  prima  fade  liable  for  the  amount 
27  SO    2oo|    Qf  ^^  debt,  if  the  property  levied  on  is  equal  in  value  to  the  debt  endorsed  on  the 
execution,  unless  he  i&ows  suffioieiit  cause  why  he  omitted  to  perform  the  duties 
eigoined  by  the  writ 

If  a^.  fa,  be  placed  in  the  sheriff's  hands,  without  the  bona  fidt  intention 
of  selling;  or  if,  when  such  is  the  case,  if  the  plaintiff,  after  a  levy  made  upon  tiie 
writ,  enter  into  negotiation  with  the  defendants,  by  which  the  proceedings  are  in- 
terrupted and  the  debt  lost,  the  sheriff  and  his  sureties  are  not  liable. 

It  is  not  necessary  to  continue  the  lien  of  the  execution,  that  the  personal  pro- 
perty leried  on  should  be  taken  into  actual  possession.  It  is  sufficient  if  it  be 
forthcoming  to  answer  the  exigencies  of  tiie  writ. 

In  a  suit  on  the  official  bond  of  the  sheriff,  where  the  question  at  issue  is  the 
negligence  of  tiie  deputy  of  the  sheriff,  the  deputy  himsdf  is  not  a  competent 
witness  for  the  defendant  unless  he  be  released. 

Cbrtifibd  from  the  Nisi  Prius,  Philadelphia. 

This  was  an  action  of  debt  in  the  name  of  the  Commonwealth 
of  Pennsylvania,  James  Marsh,  plaintiff  v%.  Maxj  Dorrance  and 
Robert  D.  Dunning,  administrators  of  David  Dorrance,  deceased. 

Action  of  debt  on  oflScial  bond  of  Henry  Morris,  sheriff  of 
Philadelphia  County,  against  the  administrators  of  his  surety,  to 
recover  damages  for  breach  of  duty.  The  breaches  laid  in  the 
declaration  are — 1.  Not  levying  a /m  facias j  in  which  Marsh^was 
plaintiff  and  Walton  &  Hill  defendants.  2.  In  not  making  the 
money  after  levy  had  been  made.  The  circumstances  of  the  case 
were  as  follows : 

James  Marsh,  at  March  term,  1841,  recovered  a  judgment  in 
the  District  Court  against  Walton  &  Hill,  in  debt  m  the  penal 
sum  of  824,000,  conditioned  for  the  payment  of  J(12,000  in  instal- 
ments. A  fieri  facias,  No.  43,  was  issued  to  July  term,  1842,  re- 
turnable the  first  Monday  of  November,  1842,  (7th  Nov.,)  and  was 
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pkced  in  the  hands  of  the  dieriff  on  the  6th  October,  1842. 
This  writ  was  put  by  the  sheriff  into  the  hands  of  Hedges,  one  of 
hk  depntiea,  and  on  tlie  same  day  Hedges  went  to  the  store  of 
Walton  &  Hill,  which  was  a  haroware  st<Mre,  containing  a  large 
aoDiount  of  goods,  to  the  yaloe  of  ^15,000  and  upwards,  and  noti- 
fied them  that  he  levied  on  the  same;  which  notice,  however,  was 
not  produced  <ni  the  triaL  Hedges  miade  no  inventory  or  schedule ; 
did  not  remain  in  possession,  or  place  any  one  in  custody  or  pos* 
seesion. 

Walton,  one  of  the  firm  of  Walton  k  Hill,  proved  that  a  levy 
was  made  on  the  writ  of  Marsh ;  that  the  levy  remained  for  about 
three  weeks ;  that  they  received  a  proposition  from  Marsh,  through 
his  clerk,  to  take  all  the  stock  to  have  it  appraised,  and  that  he 
and  his  partner  agreed  to  accept  the  proposition,  fcc.  It  was  not 
carried  out. 

No  sale  was  made.  On  the  21st  December,  1842,  Mr.  Morris, 
the  sheriff,  died  suddenljr.  The  coroner  executed  the  duties  of 
the  office  of  sheriff  for  nineteen  days,  and  until  Mr.  Porter  came 
into  the  office  of  sheriff,  about  the  20th  December,  by  the  ap- 
pointment of  the  governor.  On  the  22nd  December,  1842,  an 
execution  against  Walton  &  Hill,  at  the  suit  of  Eisterbock,  was 
placed  in  the  hands  of  sheriff  Porter,  and  levied  on  the  same  goods; 
and  shortly  after,  various  other  executions  on  which  sheriff  Por- 
ter, on  the  81st  of  January  and  1st  and  2nd  February,  1843,  sold 
the  goods  and  paid  the  money  into  court,  who  awarded  it  to  Eis- 
terbock and  subsequent  execution  creditors,  and  Marsh  lost  his 
money. 

After  the  11th  of  January,  1843,  date  uncertain.  Hedges,  iot- 
mer  deputy  of  Morris,  brought  the  execution  of  Marsh  v%.  Walton 
k  Hill,  to  the  office  of  sheriff  Porter  with  pencil  memorandums 
upon  it,  and  left  it  there;  Mr.  Porter  returned  Marsh's  execution 
certifying,  that  "on  the  Ist  February,  1843,  one  Benjamin  F. 
Hedges  left  the  within  writ  at  my  office,  the  said  writ  having  cer- 
tain memorandums  in  pencil,  but  no  return  endorsed  thereon,  and 
the  return  day  having  passed." 

The  plaintiff  alledced  that  his  debt  from  Walton  &  Hill  was  lost 
solely  by  reason  of  ^eriff  Morris*  deputy  not  doing  his  duty,  not- 
witiistanding  the  directions  of  the  pbiintiff 's  attorney  at  the  de- 
livery of  the  writ  and  afterwards,  before  the  return  day,  and  that 
for  this  the  sheriff  and  his  sureties  are  responsible,  and  have  tl^ir 
remedy  over  against  Hedges. 

The  plaintiff's  counsel  alledeed  that  the  principal  ground  taken 
by  the  defendants  was,  that  Marsh's  writ  was  not  deUvered  to  the 
sheriff  with  the  bona  fide  intention  of  selling  the  goods,  but  only 
to  secure  to  the  plidntiff  a  preference.  That  on  this  head  con- 
siderable eridence  was  given  by  both  plaintiff  and  defendant,  and 

K. — K* 
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the  judge  left  it  to  the  jury  on  the  evidence,  as  the  turning  point 
of  the  case. 

On  the  part  of  the  defendants,  Hedges,  the  deputy,  was  offered 
to  prove  conversations  with  plaintiff's  counsel  and  the  plaintiff 
Marsh,  after  the  execution  was  transferred  to  the  coroner,  and  up 
to  the  sale  of  the  goods  by  sheriff  Porter. 

Objected  to  by  plaintiff's  counsel ;  objection  sustained  and  ex- 
ception by  defendant. 

See  opinion  of  his  Honor  Judge  Rogers,  for  his  view  of  the 
charge  of  his  Honor  Judge  Bumside;  verdict  was  rendered  Janu- 
ary 2nd,  1847,  finding  for  the  plaintiff  {80,000,  the  penalty  of  the 
bond,  and  assessing  damages  at  $3,837  50. 

Various  errors  were  assigned;  some  of  which  were: 

The  comt  erred  in  rejecting  Benjamin  F.  Hedges,  as  a  witness 
on  the  part  of  the  defendant,  no  actual  default  having  been  proved 
on  the  part  of  the  sheriff  or  of  said  Benjamin  F.  Hedges,  as  his 
oflBcer,  by  the  plaintiff. 

The  court  erred  in  refusing  to  charge  the  jury,  that  if  the  debt 
was  lost  by  the  negligence  or  misconduct  of  the  plaintiff,  or  his 
interference  with  proceedings  under  the  execution,  the  damages 
for  the  plaintiff  must  be  nominal. 

The  court  erred  in  refusing  to  charge  the  jury,  that  althoujgh  no 
sale  of  the  goods  took  place  oefore  the  return  day  of  the  writ,  yet 
if  while  the  writ  was  in  the  hands  of  the  officer,  a  negotiation  was 
entered  into,  and  the  sale  postponed  in  consequence  thereof,  the 
verdict  must  be  for  the  defendant. 

The  court  erred  in  charging  the  jury,  that  if  the  execution  was 
placed  in  the  sheriff's  hands,  with  the  bona  fide  intention  of  sell- 
mg,  the  sheriff's  neglect  to  execute  and  return  the  writ,  made  him 
and  his  sureties  liable ;  and  that  all  the  subsequent  negotiations 
between  the  parties  did  not  release  him  from  the  liability. 

The  case  was  argued  by  Wm.  B.  Beedj  with  whom  was  T.  Ser^ 
geant  for  the  plaintiff  in  the  suit,  and  by  WtUtams^  with  whom 
was  Lex  for  the  administrators. 

The  opinion  of  the  Court  was  delivered  May,  1850,  by 
Rogers  J. — Had  the  cause  been  permitted  to  rest  on  the  evi- 
dence first  adduced  by  the  plaintiff,  there  would  be  nothing  in  the 
way  of  the  recovery,  for  I  agree,  the  sheriff  must  be  considered 
in  default,  unless  on  the  receipt  of  an  execution  he  proceeds  to 
levy  and  sell  the  goods  of  the  defendant,  and  moreover  returns 
the  writ.  This  is  not  only  in  accordance  with  the  writ,  but  it  is 
in  conformity  to  the  41st  section  of  the  act  of  the  30th  June^ 
1836,  which  prescribes,  that  the  officer  to  whom  the  writ  of  fi^ri 
facias  may  be  directed,  shall  if  the  defendant  therein  refuses  or 
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n^Iects  to  pay  the  debt  and  costs,  proceed  to  levy  and  sell  so 
much  of  the  defendant's  personal  estate  as  shall  be  snfBcient  for 
that  purpose,  and  make  return  of  the  proceedings  to  the  court, 
according  to  the  command  of  such  writ.  The  act  is  so  far  impera- 
tive, that  if  he  do  not  obey  the  command  of  the  writ,  or  show 
some  sufficient  cause  why  he  omits  to  perform  the  duty  enjoined, 
he  renders  himself  liable  for  the  whole  amount  of  the  debt,  if  it 
appears  the  property  levied  on  is  equal  in  value  to  the  debt  en- 
dorsed on  the  execution.  In  the  case  on  hand  it  was  agreed,  as 
the  court  expressly  says,  that  a  levy  was  made  on  the  personal  pro- 
perty of  the  defendant,  and  the  evidence  shows  it  greatly  exceed- 
ed in  value  the  plaintiff's  debt.  That  the  sheriff  had  plenary 
power  to  sell  after  the  return  day,  is  beyond  dispute;  nor  can  it 
be  alledged  with  any  semblance  of  truth,  that  there  was  not  suffi- 
cient time  between  issuing  the  execution  and  the  return  day,  to 
levy  and  sell  the  goods,  and  make  return  thereof  to  the  court. 
The  question  is  not,  be  it  observed,  as  to  the  authority  of  the  she- 
riff to  sell,  even  after  the  return  day,  for  that  cannot  be  denied. 
Beale  v%.  Commonwealth  7  W.  186;  Fitier  V9.  Patten  8  W.  k  S. 
465,  and  other  cases ;  but  it  is,  as  to  the  extent  of  the  liability  which 
attaches  to  him  when  he  fails  to  perform  his  duty,  as  enjoined  by 
the  act,  and  the  command  of  the  writ ;  considering  the  law  to  be 
that  he  is  prima  facie  liable  for  the  debt,  the  defendant  contends 
he  is  not  conclusively  so.  That  in  this  case  he  is  not  answerable 
on  two  distinct  grounds. 

1st.  That  the  writ  was  not  placed  in  the  sheriff's  hands  with  a 
bona  fide  intention  of  selling  the  property. 

2na.  That  after  the  writ  was  issued,  negotiations  were  entered 
into  between  Walton  &  Hill,  the  debtors,  and  the  plaintiff  in  the 
execution,  Marsh,  to  purchase  the  stock  levied  on  after  as  well  as 
before  the  return  day.  That  pending  these  negotiations,  the  pro- 
ceedings were  stayed  with  the  consent  of  the  plaintiff;  and  that 
these  negotiations  and  stay  of  proceedings  continued  until  after 
Mr.  Porter  was  appointed  sheriff,  and  other  executions  were  levied 
on  the  goods.  It  was  contended,  that  the  interference  of  the 
plaintiff  with  the  writ  prevented  its  execution,  and  that  the  plain- 
tiff ratified  the  acts  bf  the  officer.  If  either  ground  of  defence 
taken  at  the  trial  be  true,  the  defendants  were  entitled  to  a  ver- 
dict. At  least  they  could  not  be  mulcted  in  more  than  nominal 
damages,  and  this  I  think  to  be  clear.  It  would  hardly  be  con- 
tended that  the  plaintiff  or  his  attorney  has  no  control  over  the 
writ,  even  after  the  return  day;  he  may  if  he  chooses,  release  the 
debt,  waive  the  levy,  either  by  a  written  or  verbal  order;  postpone 
tiie  sale  or  forbid  it  altogether,  and  the  sheriff  would  be  bound  to 
obey  him.  •  And  surely,  when  this  appears  either  by  direct  or  infer- 
ential evidence,  it  would  be  the  climax  of  injustice,  to  render  the 
sheriff  liable  for  losses  occasioned  by  the  acts  of  the  plaintiff  or 
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his  attorney.  For  although  he  is  prima  facte  liable,  yet  he  is  not 
so  conclusively  fixed  for  the  money,  that  no  subsequent  conduct  of 
the  plaintiff  can  discharge  him.  Here  a  levy  was  made  on  pro- 
perty worth  ^15,000  for  debt  of  ^8,000,  which  Idvy  was  in  exis- 
tence and  in  full  force  at  the  time  of  the  death  of  the  sheriff. 
That  the  property  was  not  removed  does  not  destroy  the  lien. 
Taking  property  into  actual  possession  is  not  absolutely  necessary. 
It  is  suflScient  if  it  be  forthcoming  to  answer  the  exigencies  of  the 
writ:  Wood  ve.  Vanarsdale  8  i2.  401;  Trovillo  vs.  Tilford  6  W. 
468.  As  the  sheriff  may  sell  under  a  fieri  facias  after  the  return 
day,  the  levy  having  been  previously  made,  if  such  sale  is  post- 
poned by  direction  of  the  plaintiff  after  the  return  day,  although 
the  sheriff  may  be  in  default  for  the  acts  done  by  him  before  the 
return  day,  the  damage  must  be  nominsd.  The  measure  of  dam- 
ages, is  the  injury  sustained  by  the  plaintiff,  and  when  the  injury 
is  occasioned  by  his  default  or  his  interference  with  the  writ,  in 
any  stage  of  the  proceedings  under  it,  and  when  the  injury  is  not 
solely  chargeable  on  the  sheriff,  the  damages  may  be  nominal,  9 
English  C.  L.  R.  419 ;  Baker  vs.  Green,  2  Bing.  817,  28  Eng. 
C.  L.  R.  882;  2  Nev.  &  Man.  887,  Bates  vs.  WingjBeld;  Hewes 
vs.  Parkman,  2  Pick.  90;  Goodwin  vs.  Willard,  5  Met.  517;  16 
Pick.  64 ;  Laffin  vs.  Willard,  and  other  cases  cited.  The  princi- 
pal question  in  this  case,  in  my  view  of  the  evidence,  is  whose 
fault  was  it  that  the  goods  were  not  sold  and  the  debt  paid.  If 
not  sold  in  consequence  of  the  default  of  the  sheriff  or  his  deputy, 
the  loss  is  his;  but  if  on  the  contrary  the  money  was  not  made, 
because  of  the  interference  of  the  plaintiff  or  his  attorney  or  both ; 
if  the  delay  was  occasioned  by  negotiations  between  the  plaintiff 
and  Walton  &  Hill,  the  defendants  in  the  execution,  and  the  other 
creditors,  the  sheriff,  unquestionably,  upon  any  principle  of  com- 
mon sense  and  common  law,  ought  not  to  bear  a  loss,  caused  by 
the  fault  or  folly  of  others.  In  view  of  this  point,  the  court  was 
requested  to  instruct  the  jury,  that  if  the  debt  was  lost  by  the 
negligence  or  misconduct  of  the  plaintiff,  or  his  interference  with 
tilie  proceedings  under  the  execution,  the  damage  for  the  plaintiff 
must  be  nominal.  To  this  question,  on  the  authorities  already 
cited,  the  plaintiff  was  clearly  entitled  to  an  tmquestionable  affirma- 
tive answer.  But  instead  of  giving  the  defendant  the  benefit  of 
a  direction  as  prayed  for,  the  court  say,  I  concur  in  this  point, 
except  I  see  no  reason  why  there  should  he  nominal  damages^ 
as  I  have  put  the  ease  to  the  jury.  K  the  juiy  find  the  value 
of  the  goods  levied,  equalled  the  real  debt  and  costs,  marked 
on  the  writ,  the  plaintiff  is  entitled  to  a  verdict,  on  the  grounds 
put  in  the  general  charge,  and  if  the  jury  find  the  debt  was  lost, 
by  the  negligence  and  misconduct  of  the  plaintiff,  as  put  by 
the  courty  the  defendants  are  entitled  to  your  verdict.  To  un- 
derstand the  meaning  of  the  judge,  we  must  refer  to  the  gen- 
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enl  charge,  and  from  that  it  clearly  appears,  and  so  the  jury 
mtist  have  understood  it,  that  the  negotiations,  which  took  place 
between  the  parties,  were  no  farther  material  than,  as  they 
bore  on  the  question  which  the  court  considered  the  only  <me, 
whether  the  execution  was  put  in  the  hands  of  the  sheriff,  with 
any  other  than  a  bona  fide  intention  of  selling  the  property,  and 
coUecting  the  debt.  With  the  greatest  respect  to  the  learned 
judge,  we  think  in  this  view  of  the  case,  he  has  fallen  into  mani- 
fest error.  That  so  far  from  this  being  the  only  point,  it  was  a 
subordinate  question,  and  ought  to  have  been  submitted  to  the 
jury  with  proper  directions.  As  this  case  ^oes  down  for  another 
trial,  it  would  be  improper  to  give  any  opimon  as  to  the  weight  of 
the  evidence.  It  is  enough  that  there  was  proof  proceeding  from 
the  witnesses  on  both  sides,  which  ought  to  nave  been  submitted  to 
the  jury,  that  the  loss  of  the  debt  was  caused  by  negotiations  be- 
tween the  parties,  and  that  the  fault  is  not  attributed  to  the  sher- 
iff, in  whose  hands  the  fi,  fa,  was  in  the  first  instance  placed. 
That  at  the  time  of  his  death  he  was  not  irretrievably  fixed  for 
the  debt.  That  if  there  was  default,  it  was  only  in  failing  to  re- 
turn his  writ,  and  that  the  loss  of  the  debt  was  caused  by  others. 
A  number  of  exceptions,  as  is  usual,  are  taken  to  the  charge,  but 
as  the  remarks  already  made  cover  all  that  it  is  material,  it  would 
be  a  waste  of  time  to  examine  them  particularly,  and  at  length. 

The  return  of  Mr.  Porter  was  prc^erly  received  in  evidence, — 
of  its  effcM^  whether  for  or  against  the  plaintiff,  we  give  no  opinion. 

We  think  the  court  right  m  rejecting  the  evidence  of  the  depu- 
ty sheriff.  If  the  defendants  are  answerable,  it  is  owing  to  his 
negligence  and  misconduct.  He  will  be  ultimately  liable  to  the 
loss.  He  is  in  effect  a  party  to  the  cause,  which  of  course  excludes 
him  unless  released. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


Commonwealth  versus  Pennsylvania  Insurance  Co. 

Where  the  ^Evidend  eonunittee  of  a  corporation  embraced  within  tke  terms  of 
the  act  of  11th  June,  1840,  (which  proridee  that  aU  inch  companies  shall,  **from 
and  i^fUr  tkejirtt  daw  of  January  next"  &c.,  pay  a  certain  tax  npon  their  '*  capital 
stock  paid  in,")  did,  on  Slst  December,  1840,  declare  a  dividend  on  the  tmnnees  of  ike 
laat  mx  wumiha,  to  be  paid  to  the  stookholdert  on  the  4th  of  January,  then  next, 
-which  declaration  of  dividend  was  confirmed  by  the  direotom  on  the  4th  of  Janu- 
ary 1841,  and  paid  to  ^e  stockholders  on  or  after  ihe  14th  of  January,  1841,  such 
diTidend  is  not  taxable  under  the  said  act  of  11th  June,  1840. 

This  was  a  case  stated  for  the  opimon  of  the  Supreme  Courts 
in  whidli  the  commonwealth  of  Pennsylvania  was  plamtiff,  and  the 
Pennsylvania  Company  for  Insurance  on  lives  and  granting  an* 
nuities,  was  defendant. 
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The  PennBjIyama  Company  was  incorporated  by  the  act  of 
March  10, 1812,  and  has  since  carried  on  business  in  the  city  of 
Philadelphia. 

On  the  31st  December,  their  dividend  committee  recommended 
a  dividend  of  three  per  cent,  ^^on  the  business  of  the  last  six 
monthsy*  to  be  paid  to  the  stockholders,  when  called  for,  on  and 
after  the  14th  of  January,  1841. 

The  question  submitted  to  the  court  is: 

Whether  the  company  is  properly  chargeable  with  a  tax  upon 
these  dividends,  under  the  act  of  tfune  11th,  1840:  Pamphlet 
lawsy  612. 

jS.  Champneys  for  plaintiff. 

Counsel  for  defendant  not  named  on  paper  book. 

The  opinion  of  the  court  was  delivered  by 

CoULTBR,  J. — The  best  exponents  of  the  lerislathre  mind  are 
the  words  of  the  statute,  where  they  are  free  Irom  ambiguity. — 
But  where  they  are  not,  we  must  resort  to  legislation  on  kindred 
subjects,  the  spirit  of  our  institutions  and  the  habits  of  the  com- 
munity, to  discover  the  intent  of  the  legislature.  The  phraseolo- 
gy of  the  act  of  11th  June,  1840,  is  not  clear  beyond  embarrass- 
ment. But  the  words  of  the  statute,  I  think,  indicate  an  inter- 
pretation favorable  to  the  defendant. 

The  intent  of  the  statute  was  to  levy  additional  burthens  on  the 
community,  and  new  burthens  ought  always  to  be  prospective. — 
Not  prospective  merely  from  the  date  of  the  act,  but  prospective 
also  from  the  time  of  the  assessment.  Such  is  the  habit  of  our 
legislation,  and  it  would  require  language  free  from  doubt  to  es- 
tablish otherwise.  The  clause  enacts,  ^'  Sec.  1.  That  from  and 
after  the  1st  of  January  next,  (1841,)  until  the  year  1846,  inclu- 
sive, the  capital  stock  paid  in  of  all  banks,  companies,  &c.,  shall 
in  addition  to  any  taxes,  rates,  or  levies  now  imposed  by  law,  pay 
for  the  use  of  the  commonwealth,  a  tax  of  one  half  mill,  &c.,  on 
every  dollar  of  the  value  thereof.*'  Here  is  the  length  and  breadth 
of  the  tax.  It  is  to  run  from  and  after  the  1st  January,  1841,  un- 
til the  year  1846,  inclusive,  and  it  is  to  be  so  much  upon  every 
dollar  of  the  capital  stock  paid  in,  when  the  bank  or  company 
makes  a  dividend  of  one  per  cent. ;  and  an  additional  half  miU 
for  every  additional  one  per  cent  which  the  company  shall  make. 
The  dividend  is  not  the  subject  taxed;  it  is  the  capital  stock  paid 
in  which  is  taxed;  the  dividend  only  furnishes  the  rule  by  which 
the  amount  of  the  tax  shall  be  measured,  and  that  is  one  half  mill 
on  the  capital  stock  where  the  profit  or  dividend  is  one  per  cent, 
per  annuniy  and  an  additional  hidf  mill  on  the  capital  stock  for 
every  additional  one  per  cent,  that  is  made  by  the  institution  per 
annuniy  from  and  after  the  1st  January,  1841,  until  the  1st  Janu- 
ary, 1846,  inclusive. 
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The  plaintiff  relies  much  on  the  words  of  the  statute  which  say 
that  the  tax  shall  be  regulated  by  dividends  made  or  declared  on 
said  capital  stock;  inasmuch  as  the  dividend  about  which  the  dis- 
pute arises  was  not  finally  approved  by  the  directors,  until  the  4th 
day  of  January,  1841,  the  day  of  their  annual  meeting.  But,  on 
the  30tli  December,  1840,  the  dividend  committee  made  and  de- 
clared a  dividend  on  the  business  of  the  last  six  months,  that  is 
for  six  months  during  which  the  tax  was  not  running,  because  it 
was  before  and  not  "from  and  after  the  1st  January,  1841." — 
This  dividend  was  paid  after  1st  January,  1841,  but  it  was  made 
and  declared  before  that  period,  and  for  profits  accruing  before 
that  date.  It  is  therefore  not  within  the  purview  of  the  statute. 
If  any  part  of  the  profits  had  accrued  after  1st  January,  1841, 
and  the  directors  had  minded  them  with  profits  which  accrued  be- 
fore, and  then  made  a  dividend,  the  case  would  have  been  different ; 
because,  in  that  event,  the  institution  would  voluntarily  have  run 
its  head  into  a  noose. 

We  think  the  tax  did  not  accrue  in  this  case,  and  cannot  be 
measured  by  a  dividend  all  of  which  accrued,  and  which  was  made 
and  declared  previous  to  1st  January,  1841. 

Judgment  for  defendant  on  case  stated. 


13    107 
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Davis  et  al.  versm  Fair  et  al. 

The  spirit  and  object  of  the  act  of  16th  June,  1886,  authorize  a  material  man 
who  has  famished  materials  to  one  contractor,  jointly  and  indiscriminately,  for  the 
use  of  two  buildings  owned  by  different  parties,  to  <tiride  his  biU,  and  file  a  sepa- 
rate lien  agunst  each  building. 

Error  to  the  District  Court  of  the  city  and  county  of  Phila- 
delphia, 

John  C.  Senderling,  one  of  the  defendants,  contracted  mth  the 
other  defendant,  George  W.  Farr,  and  a  person  of  the  name  of 
Ward,  owners  of  adjoining  lots,  to  build  for  them  two  contiguous 
houses,  one  on  each  lot. 

The  buildings  were  commenced  and  carried  on  together,  and 
Senderling,  the  contractor,  bought  lumber  of  the  plaintSs,  Samuel 
H.  Davis  and  Theophilus  Fitler,  partners,  for  the  two  buildings 
indiscriminately.  Upon  his  becoming  in  arrear  with  the  plaintins, 
they  divided  their  bill  against  the  two  buildings,  and  filed  a  sepa- 
rate lien  against  each  bmlding.  By  a  note  at  the  foot  of  their 
account,  they  apportioned  their  claim  between  the  two  buildings, 
pro  rata. 

The  lien  was  filed  July  1st,  1847. 
.    A  scire  facias  was  issued  to  March  term,  1848. 
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On  the  25th  March,  Farr,  defendant,  filed  an  affidayit  of  de- 
fence, setting  forth  in  substance: 

1.  That  the  lumber  for  which,  the  claim  was  filed  on  which 
the  scire  facias  issued,  was  contracted  for  and  famished  with  other 
lumber  indiscriminately  for  the  building  of  deponent  and  another 
building  belonging  to  George  W.  Ward;  aud  that  no  part  of  said 
lumber  was  deUvered  on  the  credit  of  deponent's  said  building  spe- 
cifically. 

2.  That  the  claim  being  against,  and  the  lumber  furnished 
jointly  and  indiscriminately  for  two  houses,  belonging  to  difierent 
persons,  the  said  claim  codd  not  be  maintained  in  law. 

3.  Some  partial  payments,  and  a  set  off. 

On  the  15th  April,  1848,  defendant's  counsel  obtained  a  rule  to 
shew  cause  why  the  scire  facias  should  not  be  set  aside,  and  the 
claim  stricken  from  the  record ;  which  was  made  absolute  by  the 
court  below,  May  6th,  1848,  on  the  ground  that  where  materials 
are  furnished,  jointly  and  indiscriminately,  for  the  use  of  two 
buildings,  owned  by  different  parties,  thougn  the  contractor  be  the 
same,  as  in  this  case,  no  lien  can  be  enforced. 

The  error  assigned  is,  that  the  court  below  erred  in  setting  aside 
the  scire  facics^  and  striking  the  lien  from  the  record. 

John  W.  Falhuj  for  pliantiffs  in  error,  argued  that  by  the  de- 
cision in  Gorgas  vs.  Douglass,  6  S.  &  R.  512-21,  and  Jones  vs, 
Shawhan,  4  Ty.  &  ^S.  257-§64,  k  joint  lien  cannot  be  filed  against 
two  buildings  owned  by  different  parties.  There  is  no  difference 
in  this  respect  made  by  the  acts  of  1881  and  1836.  But  the 
language  of  the  latter  act  is  very  explicit,  that  "  every  building 
erected  within  the  county  shall  be  subject  to  a  lien  for  all  debts 
contracted  in  its  erection,"  and  the  steady  course  of  legislative 
and  judicial  action,  since,  has  been  to  give  full  effect  to  a  law,  in- 
tended to  promote  industir  and  improvement.  The  13th  section 
of  the  act,  however,  whicn  provides  for  the  manner  of  apportion- 
ing a  claim  jointly-against  two  or  more  buildings,  oumed  hy  the 
same  person^  affords  a  strong  inference  that  the  legislature  con- 
templated leaving  the  material  man  to  his  ordinary  remedy,  by 
separate  liens,  where  the  materials  were  purchased  on  the  joint 
credit  of  buildings,  not  owned  hy  the  same  person.  And  under  th« 
decision  in  Gorgas  vs.  Douglass,  this  is  the  only  way,  in  such  caae, 
in  which  the  lien,  created  by  the  act  of  1836,  can  be  enforced.^ 

George  Emlen^  Jr.,  and  Elihu  D.  Tarr^  for  defendants  in 
error,  cited  Gorgas  vs.  Douglass,  6  S.&R.  512 ;  opinion  of  Judge 
Kennedy  in  Pennock  vs.  Hoover,  5  Bawle  291 ;  Bank  of  Penn- 
sylvania t;^.  Wise,  3  Watts  394;  MilUken  vs.  Brown,  1  Howie 
391 ;  Knob'5  Appeal,  10  Barr  186;  16  A  &  iJ.  66;  5  W.  k  S. 
263. 
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The  opinion  of  the  court  was  delivered  by 

BuRNSiDE,  J. — Our  mechanics'  liens  are  now  permanently  es- 
tablished by  legislative  enactment  and  judicial  decisions.  It  has 
become  a  part  of  our  system,  and  it  is  our  duty  to  mould  it  in  ac- 
cordance with  the  object  and  intention  of  the  legislature. 

In  the  case  before  us,  the  buildings  were  adjoining  each  other. 
They  were  commenced  and  carried  on  together.  Senderhng  had 
engaged  with  Ward  and  Farr  (owners  of  the  adjoining  lots)  to 
erect  both  houses,  to  find  all  the  materials,  and  he  purchased  lum- 
ber indiscriminately  from  the  plaintiffs  for  both  buildings. 

Senderling,  the  contractor,  being  in  arrear  for  the  materials,  the 
plaintiffs,  in  order  to  secure  their  debt,  divided  their  claim  and 
filed  separate  liens  against  each  building,  on  account  of  the  lum- 
ber sold  to  Senderling.  By  a  writing  at  the  foot  of  their  account 
they  made  the  apportionment  equally  to  each  building,  as  follows : 
*'  The  materials,  &c.  mentioned  in  the  foregoing  bill  of  particulars 
were  furnished  for,  and  used  about,  the  joint  construction,  as  well 
of  the  building  mentioned  in  the  annexed  lien,  as  of  the  building 
adjoining  to  the  north  of  the  same,  and  of  which  George  Ward  is 
the  owner,  or  reputed  o^vner,  and  the  said  John  C.  Senderling  is 
the  contractor,  and  against  which  said  adjoining  building  a  lien  is 
filed  to  the  present  June  term,  1847,  of  this  court,  and  the  an- 
nexed lien  is  filed  for  an  equally  apportioned  pro  rata  of  the  above 
sum  of  1667  36." 

The  lien  was  filed  the  1st  July,  1847,  to  which  Farr  filed  an 
affidavit  of  defence,  alledging : 

1.  That  the  lumber  was  furnished  by  the  claimants  indiscrimi- 
nately to  both  houses ;  and  that  he  is  advised  no  claims  for  lum- 
ber so  furnished  can  be  maintained  under  the  existing  laws  of  this 
commonwealth.  That  no  part  of  the  said  lumber  was  furnished 
to,  or  delivered  upon  the  credit  of  defendant's  building  specifically, 
but  was  furnished,  as  appears,  collectively  to  the  deponent's  build- 
ing and  that  of  George  W.  Ward. 

2.  That  the  claim  is  against  two  houses  belonging  to  different 
and  distinct  individuals,  to  wit:  the  defendants  and  Ward;  and 
the  lumber  having  been  furnished  jointly  and  indiscriminately  to 
the  two  houses,  the  claim  cannot  be  maintained. 

3.  Alledging  partial  payments  on  account  of  the  lumber  (which 
are  not  disputed)  and  claiming  a  set  off,  if  the  lien  is  maintained. 

A  rule  having  been  obtained  in  April,  1848,  to  show  cause  why 
the  8cire  facias  should  not  be  set  aside,  and  the  claim  stricken 
from  the  record,  which  the  court  made  absolute  on  6th  May,  1848, 
on  the  ground  that  where  materials  are  furnished  jointly  and  indis- 
criminately for  the  use  of  two  buildings  owned  by  different  par- 
ties, though  the  contractor  be  the  same,  no  lien  can  be  enforced. 

Mechanics'  liens  were  unknown  to  the  common  law.  They  owe 
their  existence  to  legislative  enactment.  For  more  than  thirty 
VOL.  I. — L. 
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years,  the  legislature  of  Pennsylvania  were  trying  the  experiment 
in  one  place  and  another,  before  the  passage  of  the  codified  act  of 
the  16th  June,  1836 :  Dun.  2d  Ed.  779. 

The  first  section  of  that  act  provides  "that  every  building 
erected  within  the  several  counties  of  this  commonwealth  to  which 
the  act  entitled  *  an  act  securing  to  mechanics  and  others  payment 
for  their  labor  and  materials  in  erecting  any  house  or  other  build- 
ing within  the  city  and  county  of  Philadelphia,'  passed  17th 
March,  1806,  and  the  several  supplements  thereto,  now  extends, 
shall  be  subject  to  a  lien  for  the  payment  of  all  debts  contracted 
for  work  done,  or  materials  furnished  for  or  about  the  erection  or 
construction  of  the  same.**  That  the  debt  in  question  was  a  debt 
contracted  for  and  about  the  building  of  the  defendant  is  indispu- 
tably clear.  It  is  equally  clear  that  a  joint  lien  could  not  be  filed : 
6  S,  k  It.  512-13.  It  is  enough  if  the  lumber  is  furnished  for 
the  building :  2S.  &  B.  171.  But  the  materials  must  be  furnish- 
ed for  the  particular  house :  16  S.  &  R.  56.  The  act  of  16th 
June,  1836,  first  provided  for  filing  a  joint  claim  against  several 
adjoining  houses  built  by  the  same  owner,  apportioning  the  sums 
due  by  each  house:  Q  S.  k  R.  512;  Dun.  2  Ed.  783. 

The  case  before  us,  if  not  within  the  words,  is  within  the  spirit 
and  object  of  the  act  of  1836.  The  13th  section  provides  that 
"in  every  case  in  which  one  claim  for  materials  shall  be  filed,  by 
the  person  prefering  the  same,  against  two  or  more  buildings, 
owned  by  the  same  person,  the  person  filing  such  joint  claim  shall 
at  the  same  time,  designate  the  amount  which  he  claims  to  be  due  to 
him  on  each  of  such  buildings,  &c.  The  spirit  and  object  of  the 
act  is  that  each  house  should  pay  for  its  own  lumber  ;  and  when 
the  contractor  is  erecting  two  houses  for  difi'erent  persons,  unless 
the  material  man  can  divide  his  bill  which  is  purchased  by  the 
contractor,  and  file  a  lien  for  a  proper  portion  to  such  building,  the 
first  section  of  the  act  is  defeated.  The  proceeding  is  in  rem,  and 
I  am  unable  to  discover  any  good  reason  why  this  should  not  be 
done.  ^' Every  building,''  by  the  act,  "t8  subject  to  a  lien,  for 
the  payment  of  all  debts  contracted  for  work  done,  or  materials 
furnished.'*  The  only  argument  of  weight  against  such  a  course 
is  that  the  lien  may  be  filed  against  one  of  the  buildings  for  an 
improper  proportion,  but  this  can  be  adjusted  by  the  jury  on  a 
trial  on  the  scire  facias,  under  the  direction  of  the  court. 

Mechanics'  liens,  under  the  act  of  1836,  and  the  several  sup- 
plements, have  become  an  important  part  of  our  system  of  juris- 
prudence. In  the  administration  of  the  justice  of  the  country,  I 
am  for  giving  these  acts  such  a  construction  as  will  perfect  the 
system  and  carry  out  the  object  and  intention  of  the  legislature. 
We  think  this  lien  was  well  filed,  and  the  learned  Court  was  in 
error  in  dismissing  it  from  the  record. 

The  judgment  of  the  District  Court  is  reversed;  the  claim  re- 
stored; and  a  procedendo  awarded. 
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Davis  versus  Hood. 

WheT«  it  18  apparent  from  the  record  that  there  is  no  error,  the  writ  may  be 
quashed  before  the  return  day. 

Erbob  to  the  District  Court,  Philadelphia. 

This  was  the  case  of  a  judgment  entered  in  the  Prothonotary's 
office,  Philadelphia,  in  favor  of  Hood  to  the  use  of  Todd  vs.  Davis. 
It  was  entered  on  a  judgment  bond  for  the  payment  of  $390,38 ; 
$200  had  been  paid  on  account  before  the  entry  of  judgment, 
tfudgment  was  entered  for  the  $390,38,  and  credit  for  the  $200 
indorsed  on  the  fi.fa.  The  judgment  bond  contained  the  usual 
stipulation /or  a  release  of  errors. 

Defendant  took  a  writ  of  error. 

The  return  day  of  this  writ  had  not  arrived. 

William  M.  BuU^  Esq.,  brought  the  writ  into  court  and  moved 
to  quash  it. 

The  court,  April  20th,  said  that  the  manner  in  which  the  judg- 
ment had  been  entered,  was  right,  and  the  writ  of  error  was 
quashed,  it  being  apparent  from  the  record  that  there  was  no  er- 
ror in  the  matter. 


Eckfeldt's  Appeal. 

The  decree  of  an  Orphans'  Court  ordering  a  person  to  file  his  account  as  trustee 
under  a  will,  is  interlocutory,  and  not  final,  and  no  appeal  lies  therefirom. 

This  was  an  appeal  from  the  decree  of  the  Orphans'  Court  at 
Philadelphia. 

Jeremiah  Homketh,  made  his  will  as  follows: 

I,  Jeremiah  Homketh,  rive  to  my  wife  all  my  furniture  and 
household  goods  of  every  description  absolutely.  I  give  her  my 
house  in  which  I  now  dwell,  and  my  house  in  Race  near  Eighth 
street  during  her  life  or  widowhood  for  her  support. 

All  the  residue  of  my  estate,  after  payment  of  my  debts,  I  give 
to  be  equally  divided  among  all  my  children,  in  fee  with  this  pro- 
viso, that  the  parts  and  shares  of  my  daughters  be  held  by  my  ex- 
ecutors in  trust  for  their  use  equally  during  their  natural  lives, 
remainder  to  their  children  in  fee,  the  children  of  each  one  taking 
the  parent's  share  on  the  decease  of  such  parent. 

I  appoint  my  friends,  Michael  Fox  and  Adam  Eckfeldt,  execu- 
tors of  this  my  will. 

Witness  my  hand  and  seal  this  second  day  of  October,  1812. 

Jebemiah  Hornkbth,  [l.  s.] 

Duly  attested  by  witnesses,  and  filed  December  6th,  1847. 
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Elizabeth  Bolton,  one  of  the  children  of  Jeremiah  Homketh, 
petitioned  the  Orphans'  Court  for  a  citation  to  Adam  Eckfeldt,  to 
He  his  account  as  trustee  under  the  will  of  her  father,  Jeremiah 
Homketh. 

Eckfeldt's  answer  was  filed  on  which  he  denied  his  liability  to 
account,  and  prayed  to  be  dismissed  with  costs  and  charges. 

After  argument  the  court  made  the  following  order  :  Petitioner 
has  leave  to  amend  the  petition  and  the  prayer  granted,  and  re- 

Sondent  ordered  to  file  his  account  of  the  trust.    Account  to  be 
ed  by  the  21st  inst. 

From  this  decree  Eckfeldt  appealed.  Various  errors  were  as- 
signed, some  of  which  were — 

The  Orphans'  Court  erred  in  granting  the  petitioner  leave  to 
amend  her  petition,  at  the  same  time  that  they  made  the  decree 
to  account,  without  afibrding  the  respondent  and  present  appel- , 
lant,  an  opportunity  to  answer  to  such  amended  petition. 

The  Orphans'  Court  erred  in  ordering  the  respondent  and  pre- 
sent appellant  to  file  his  account  of  his  trust. 

The  Orphans'  Court  erred  in  decreeing  that  the  respondent  and 
present  appellant,  is  accountable  to  the  said  petitioner,  &c. 

That  they  erred  in  decreeing  that  the  respondent  is  a  trustee  of 
the  petitioner  under  the  will  of  Jeremiah  Homketh. 

Bradfordj  counsel  for  appellant. 
Lee  ^  Brightly y  counsel  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — The  decree  appealed  from  is  clearly  interlocu- 
tory. It  is  a  decree  that  appellant  account,  and  having  accounted 
before  an  auditor,  he  would  be  at  liberty  to  file  exceptions,  per- 
haps involving  facts  to  call  for  the  assistance  of  a  jury.  Even 
when  exceptions  are  disposed  of,  a  final  decree  is  necessary  to  en- 
force payment  of  the  balance.  Perhaps  no  balance  might  be  found 
aaid  the  party  eventually  sufier  no  injustice.  It  would  be  oppres- 
sive to  drag  a  suitor  here  on  every  intermediate  order  to  be  delay- 
ed a  year  before  he  could  take  another  step.  A  suit  in  the  Or- 
phans' Court  would  be  the  business  of  a  lifetime,  and  the  appellate 
court  burthened  with  much  unnecessary  litigation.  It  is  true,  an 
appeal  from  the  Chancellor  to  the  House  of  Lords  lies,  on  an  in- 
terlocutory decree,  for  reasons  not  very  satisfactory  in  principle, 
3aniel  Cn.  Pract.  139.  But  whatever  the  English  practice  may 
be,  ours  has  been,  in  analogy  to  the  writ  of  error,  to  let  the  par- 
ties wait  tin  the  power  of  the  court  below  has  been  exhausted ; 
and  then,  if  either  of  them  has  been  ultimately  aggrieved,  he  may 
comQ  here  for  relief;  but  not  till  then. 

Appeal  quashed. 
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appeals  from  the  judgments  of  justices  and  aldermen,  on  the  calling 
of  the  trial  list^  if  the  defendant  does  not  appear,  and  the  plwi- 
tiff  does  appear,  the  court  may  affirm  the  judgment  of  the  justice 
or  alderman.". 

January  22d,  1848,  an  affidavit  was  filed,  and  rule  to  shew 
cause  why  the  ^. /a.  should  not  be  set  aside,  and  judgment  opened. 
February  26,  1848,  rule  discharged. 

Upon  that  record,  a  writ  of  error  was  taken  by  Elkinton,  and 
errors  assigned : 

1.  Upon  the  face  of  the  record,  the  plaintiff  below  had  no 
cause  of  action  against  the  defendant,  the  instrument  of  writing 
declared  on  not  being  negotiable. 

2.  A  general  judgment  upon  the  several  counts  in  the  declara- 
tion  is  erroneous. 

0:  Malleryj  for  plaintiff  in  error,  in  relation  to  the  first  error 
assigned,  cited  M'Cormick  v«.  Trotter,  10  aS^.  &  i?.,  94;  do.  122; 
9  Watt8,  102 ;  4  Watts^  400 ;  In  relation  to  the  second  error, 
Anglo  V9.  Alexander,  7  Bing.  119,  (20  E.  C.  L.  R.  72 ;)  Day  vb. 
Robinson,  1  Ad.  &  El.  554,  (28  E.  C.  L.  R.  151,)  11  Ad.  &  El 
186,  (39  E.  a  L.  R.  42,)  10  Warn  245,  2  JoTim.  Cases,  21;  1 
Oh.  Plea.  448,  and  authorities  cited. 

Francis  E.  Brewster^  for  defendant  in  error,  cited  sec.  23,  act 
20th  March,  1810,  Purd.  Dig.  734  ;  16  aS'.  &  R.  56  \Vl  S.k  R. 
116 ;  5  Watts  70 ;  5  Watts  418 ;  16  S.  &  R.  350 ;  5  WaUs  418 ; 
Dannahue  vs.  Daugherty,  5  R.  124. 

The  opinion  of  the  court  was  delivered  by 

Coulter,  J. — This  is  a  proceeding  commenced  before  an  alder- 
man, under  the  ?100  act  of  1810.  A  judgment  was  rendered 
against  the  defendant  after  the  examination  of  witnesses  on  part 
of  plaintiff  below,  on  the  day  appointed  for  hearing,  of  which  the 
defendant  was  duly  notified.  Upon  his  application,  afterwards, 
the  judgment  was  opened,  and  a  new  trial  granted,  upon  which 
trial  judgment  was  again  rendered  in  favour  of  plaintiff.  From 
this  judgment  the  defendant  appealed  to  the  Common  Pleas.  The 
plaintiff  filed  his  declaration  containing  several  counts,  to  which 
the  defendant  pleaded ;  and  the  cause  being  on  the  trial  list,  and 
the  defendant  not  appearing,  the  judgment  of  the  alderman  was 
affirmed  by  the  court,  under  the  2d  rule  of  the  Common  Pleas, 
which  is  as  follows : — "  On  appeals  from  the  judgments  of  justices 
and  aldermen,  on  the  calling  of  the  trial  list,  if  the  defen  lant 
does  not  appear,  and  the  plaintiff  does  appear,  the  court  may 
affirm  the  judgment  of  the  justice  or  alderman.''  We  see  no  ob- 
jection to  the  power  of  the  court  to  make  such  a  rule,  nor  any 
valid  reason  against  its  propriety.     There  was  no  trial  in  cojrt, 
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nor  judgment  pronounced  upon  the  pleadings  as  they  existed  in 
court :  no  action  of  the  court  founded  upon  those  pleadings. 
The  plaintiff  in  error  files  two  exceptions : 

Ist.  Upon  the  face  of  the  record,  the  pl^iintiff^below  had  no 
cause  of  action  against  the  defendant,  the  instrument  declared 
upon  not  being  negotiable.  This  assignment  of  error,  if  valid, 
will  apply  to  the  record  before  the  justice,  because  the  indorsee 
brings  the  action  in  his  own  name  against  the  indorser.  The  plain- 
tiff in  error  cites  the  case  of  M'Cormick  vs.  Trotter,  10  S.  &  i?. 
94 ;  to  shew  that  the  holder  of  a  promissory  note  not  negotiable, 
cannot  sue  in  his  own  name  ;  but  that  was  a  suit  against  the  maker 
of  the  note,  which  renders  the  case  totally  different  from  the 
present.  He  cites,  also,  the  case  of  Fahnestock  vs,  Schayer,  9 
Watts  102,  to  establish  that  the  holder  cannot  maintain  an  action 
in  his  own  name  on  a  note  for  specific  goods,  transferred  to  him  by 
indorsement.  But  that  was  a  check  or  draft  accepted  by  the  de- 
fendant, payable  in  specific  goods,  and  indorsed  after  acceptance, 
where  it  was  ruled  that  the  holder  could  not  maintain  an  action  in 
his  own  name  against  the  acceptor,  because  he,  the  acceptor,  was 
entitled  to  set  off  against  the  plaintiff,  and  because  the  note  was 
not  negotiable.  That,  however,  is  the  same  principle  as  M'Cor- 
mick  vs.  Trotter,  the  acceptor  being  in  the  same  category  as  the 
maker  of  a  note.  The  case  of  Gray  vs.  Donahoe,  4  Watts  400, 
only  establishes  that  a  note  payable  in  current  bank  notes,  is  not 
negotiable,  and  cannot  be  transferred  by  an  endorsement  in  blank. 
Here  the  endorsement  by  Elkinton  is  "pay  the  bearer,"  which  is 
equivalent  to  an  assignment. 

More  apposite  to  the  present  case  is  Rankin  vs.  "Woodworth,  2 
Watts  134,  where  it  was  held  that  the  holder  of  a  note,  which  Is 
payable  to  bearer,  may  maintain  an  action  in  his  own  name.  And 
still  more  apposite  is  the  case  of  Leidy  vs.  Tammany,  9  Watts 
353.  A  promissory  note  payable  to  A,  without  words  of  negotia- 
bility, was,  some  time  after  it  fell  due,  indorsed  by  A,  and  pay- 
ment demanded  by  the  holder  from  the  maker ;  held,  that  the 
holder  could  maintain  an  action  in  his  own  name  against  A,  the 
payee.  Here  is  a  note — and  admit  that  it  is  not  stnctly  negotia- 
ble, because  it  is  payable  in  specific  goods — ^yet  it  is  a  chose^  and 
may  be  transferred  for  value.  It  is  so  transferred  by  the  payee, 
and  made  payable  to  bearer.  Now,  who  could  bring  the  action 
against  the  payee,  who  transferred  for  value,  if  the  holder  cannot  ? 
He  would  go  free.  But,  in  Leidy  vs.  Tammany,  the  contrary  was 
held,  and  so  justice  demands.  This  exception  is  formal  and  tech- 
nical, and  the  2d  proviso  in  the  4th  section  of  the  $100  act,  as  it 
is  generally  called,  provides,  that  upon  any  such  appeal  from  the 
decision,  determination  or  order  of  two  justices  of  the  peace  to 
any  court  of  Common  Pleas  in  any  county,  the  cause  shall  be  de- 
cided in  such  court  on  its  facts  and  merits  only,  and  no  deficiency 
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in  the  form  or  substance  of  the  record  returned,  nor  any  mistake 
in  the  form  or  name  of  the  action,  shall  prejudice  either  party  in 
the  court  to  which  the  appeal  shall  be  made.*  Justices  of  the 
peace  and  alderman  are  not  bred  to  the  science  of  the  law,  and  it 
would  be  incongruous  to  hold  them  to  the  strictness  of  pleading 
which  prevails  in  Westminster  Hall. 

There  was  a  trial  on  the  merits  before  the  alderman,  and,  if  the 
plaintiff  in  error  did  not  moot  the  matter  in  question  before  the 
appellate  court,  he  cannot  now  convert  this  court  into  a  certiorari 
tribunal,  to  examine  alleged  error  in  the  proceedings  of  aldermen. 

In  Levan  V9.  Carver,  1  A%h.  30,  it  was  ruled  that  on  an  appeal 
in  an  action  on  a  note  not  negotiable,  brought  in  the  name  of  the 
holder,  it  cannot  be  objected  that  the  action  is  misconceived ;  the 
mistake  in  form  being  cured  by  the  act  of  1810.  And  in  Lyon 
vs.  Chalker,  2  Watts  14,  it  was  decided  that  if  an  action  be 
brought  before  a  justice  of  the  peace,  in  the  name  of  the  holder 
of  a  note  not  negotiable,  the  form  of  the  action  may  be  altered, 
on  appeal,  so  as  to  stand  in  the  name  of  the  payee  for  the  use  of 
the  holder.  These  were  actions  against  the  maker  of  the  note, 
where,  in  order  to  let  him  into  equities  against  the  paye^  of  a  6/ 
note  not  negotiable,  it  was  necessary  to  preserve  the  form  of  the 
payee  suing  for  use  of  the  holder.  JBut  no  such  necessity  exists 
in  the  case  of  the  holder  against  the  endorser  to  bearer.  All  the 
equities  which  can  exist  are  open  between  them.  They  are  the 
contracting  parties. 

The  2d  error  is  that  a  general  judgment  upon  the  several  counts 
in  the  declaration  is  erroneous. 

But,  there  was  neither  verdict  nor  judgment  upon  any  of  these 
counts.  The  court  aflSrmed  the  judgment  of  the  alderman,  that 
judgment  was  rendered  for  the  amount  of  the  note,  or,  as  the  al- 
derman calls  it,  the  dvs  billy  with  interest  till  judgment;  and  could 
not  have  been  predicated  upon  the  counts  in  the  narr.  We  are  of 
opinion,  however,  that  the  counts  are  good,  and  that  the  holder 
might  bring  an  action  in  his  own  name,  against  the  indorser  and 
payee  of  the  note,  and  that  it  could  be  sustained  on  the  indebita- 
tits  counts,  (Leidy  vs,  Tammany,)  as  well  as  upon  a  count  on  the 
special  circumstances.  None  of  the  coimts  being  bad,  a  general 
judgment  on  those  counts  would  be  good. 

Judgment  affirmed. 

Note. — The  words  "/tw  justices"  in  the  provUo,  is  evidently  a  mistake  in  tran- 
floribing  the  act  The  meaning  and  intent  is  an  appeal  from  the  judgment  of  one 
justice,  under  the  provisions  of  that  act  Comfort  v.  Leland,  8  W^fiarton  82; 
McCahan  t;.  Hirst,  7  WalU  175. 
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porting  to  have  been  drawn  by  the  plaintifiF,  in  favor  of  Robert 
Flemming,  as  evidence  of  money  lent  and  advanced  by  said  plain* 
tiff,  to  said  Robert  Flemming. 

The  case  was  argued  by  Wm.  H.  Rawle  and  W.  Rawle,  for 
plaintiff  in  error,  as  to  the  admission  of  the  checks  they  cited;  4 
Taunton  293,  Aubert  vb.  Walsh ;  4  E%p.  9,  Geatorex's  executors 
VB.  Gerrish;  1  Moody  &  Boh.  365,  Pearce  vs.  Davis;  12  Meea  & 
Wehby  571,  Flecker  vs.  Manning;  1  S.  k  R.  125,  Patton  vs. 
Ash;  4  Barr  469,  Baker  vs.  Williamson. 

Mr.  Hood  for  defendant  in  error. 

That  the  objection  to  the  admission  of  the  checks  was  a  special 
one,  viz :  that  they  were  not  evidence  of  money  lent  and  advanced. 

Money  counts  are  proved  prima  facie  by  a  check  payable  to 
bearer;  3  Pick.  18,  Ellis  vs.  Wheeler;  15  Mass.  73,  Gushing  vs. 
Gore;  6  Cow.  484,  Murray  vs.  Judah;  6  Carr  &  P.  60,  Boswell 
vs.  M'Clain;  15  Mass.  69,  74. 

The  opinion  of  the  Court  was  delivered  by 

Rogers,  J.— That  a  check,  of  itself,  is  not  evidence  of  a  debt 
or  loan  of  money,  is  well  established  by  authority.  The  presump- 
tion is,  it  is  given  either  in  payment  of  a  debt,  or  that  cash  was 
given  for  it  at  the  time.  This  is  ruled  in  Aubert  vs.  Walsh,  4 
Taunton  293.  A  check  was  there  produced  as  evidence  of  a  debt, 
but  it  was  held  that  alone,  it  was  not  sufficient ;  so  in  Geatorex's 
executors  vs.  Gerrish,  4  Esp.  9,  where  a  draft  given  by  a  testator 
on  his  bankers,  payable  to  the  defendant,  and  it  was  proved  by  the 
bankers  that  the  money  was  paid  to  the  defendant,  out  of  the 
money  of  the  testator,  then  in  their  hands,  it  was  ruled  to  be  no 
evidence  of  a  debt.  Kenton,  C.  J.,  observed,  this  is  no  evidence 
to  establish  a  debt,  for  no  evidence  is  offered  of  the  circumstances 
under  which  the  draft  was  given.  It  might  be,  in  payment  of  a 
debt  due  by  the  testator,  or  the  defendant  might  have  given  cash 
for  it  at  the  time;  so  in  Pearson  vs.  Darus,  1  Mood.  &  Boh.  365. 
The  production  of  a  check  is  not  evidence  of  any  loan ;  if  it  be 
evidence  of  any  thing,  it  is  rather  evidence  of  payment;  and  in 
Fletcher  vs.  Manning,  12  Mees  &  WeUhy  571,  it  was  held  that 
*'  cancelled  checks  were  not  evidence  of  a  loan ;  checks  are  prima 
facie  evidence  of  payment  of  a  debt."  And  in  our  court,  Patton 
vs.  Ash,  T  S.  &  B.  125,  it  was  held,  that  in  order  to  charge  a  per- 
son to  whom  a  check  was  paid  with  a  debt,  "  some  evidence  should 
be  given  to  explain  the  consideration  of  the  check,  for  it  may  have 
been  given  in  payment  of  a  debt  due  from  the  drawers  ;'*  and  in 
Baker  vs.  Williamson,  4  Barr  469,  it  is  said,  **it  never  was  held 
in  any  court,  that  a  check  was  evidence  of  a  gift."  From  a  re- 
view of  the  cases  the  rule  appears  to  be  well  settled,  and  the  only 
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question  which  remains  is,  was  there  any  evidence  to  rebut  the 
presumption ;  any  evidence  of  the  circumstances  under  which  the 
check  was.  given;  evidence  to  explain  the  consideration  of  the 
check.  For  this  purpose,  the  defendant  in  error  relies  on  the  tes- 
timony of  Barr ;  also,  on  the  close  intimacy  in  business,  between 
Flemming  and  M'Clain,  at  the  time  the  checks  bear  date.  And 
the  fact  that  M'Clain  paid  bills  of  Flemming,  and  also  at  other 
times  loaned  him  money  and  checks.  The  evidence,  however,  as 
it  appears  in  the  bill  of  exceptions,  is  too  vague  and  unsatisfactory. 
All  that  Barr  says  is,  that  Flemming  got  money  and  checks  seve- 
ral times  from  M'Clain,  and  that  he  filled  up  the  checks ;  this  may 
very  well  be  in  perfect  consistency  with  the  fact,  that  this  individ- 
ual check  was  in  payment  of  the  debt ;  he  does  not  even  say  he 
filled  up  this  check.  That  he  loaned  him  various  small  sums  of 
money,  at  several  times  previously  to  the  date  of  the  checks,  which 
were  carefully  charged  in  the  account,  if  it  proves  anything,  rather 
tends  to  show  that  the  checks  were  given  for  cash  advanced  at  the 
time.  The  mere  fact  that  there  were  transactions  between  the 
parties,  will  not  suffice,  unless  these  transactions  connect  them- 
selves directly  with  the  subject  in  controversy;  Aubert  vs,  Walsh, 
4  Taunton  293,  is  a  case  very  like  the  present.  We  are  therefore 
of  opinion  the  court  erred  in  admitting  the  checks,  as  evidence  of 
money  lent  and  advanced. 

There  is  nothing  in  the  second  assignment  of  error,  as  the  ob- 
jection to  the  admission  of  the  receipts,  was  withdrawn  at  the 
trial. 

Judgment  reversed  and  venire  de  novo  awarded. 


Ford  versus  Keen. 

Where  a  pending  action  is  referred  to  arbitrators  or  referees,  under  the  6th  sec- 
tion of  the  act  of  16th  June,  1836,  relating  to  reference  and  arbitration,  the  agree- 
ment to  refer  need  not  specify  that  the  submission  be  made  a  rule  of  court;  that 
wiU  be  impUed.  The  act  of  16th  June,  1836,  did  not  intend  to  deprive  the  parties 
of  the  right  to  stipulate,  that  less  than  the  whole  number  of  referees  may  decide. 
Gibson,  C.  J. 

Error  to  the  Common  Pleas  of  Bucks  county. 

There  were  two  suits,  one  by  Ford  v%.  Keen,  the  other  Keen  vs. 
Ford. 

The  parties  agreed  that  the  two  cases  be  referred  to  three  per- 
sons, the  award  of  whom,  or  any  two  of  whom,  to  be  final  and 
conclusive,  under  the  6th  section  of  the  act  of  16th  June,  1836, 
relating  to  reference  and  arbitration.  This  agreement  was  filed 
of  record.     The  following  is  a  copy  of  it : 

Copy  of  Agreements — ^it  is  agreed  that  all  matters  in  variance 


Digitized  by  VjOOQIC 


189  SUPREME  COURT  IPhOadelphia 

[Fordr.  Keen.] 

in  the  above  cases  between  the  said  parties,  be  referred  to  Joseph 
L.  Booze,  Jonathan  Mulford,  and  George  W.  South,  the  award  of 
whom,  or  any  two  of  whom,  to  be  final  and  conclusive  between  the 
parties  under  the  6th  section  of  the  act  of  assembly,  entitled  an 
act  relating  to  reference  and  arbitration,  passed  16th  June,  1836. 
The  meeting  to  take  place  at  the  sign  of  the  Camel,  McJames* 
hotel.  North  Second  street,  ex  parte^  on  five  days  notice  to  the 
other  party. 

Two  of  the  arbitrators  reported  no  cause  of  action,  in  the  first 
case ;  and  in  the  other,  a  sum  in  favor  of  the  plaintiff.  The  other 
arbitrator  protested  against  signing  the  award.  The  award  was 
not  sealed. 

Rule  granted  to  shew  cause  why  the  report  should  not  be  set 
aside,  upon  exceptions  filed.  Rule  discharged  and  judgment  en- 
tered. 

Errors  assigned : 

1.  The  court  erred  in  discharging  rule  to  set  aside  award  of  ar- 
bitrators, and  in  entering  judgment  on  the  award. 

2.  That  the  court  erred  in  entering  judgment  on  the  award,  in- 
asmuch as  the  submission  to  referees  was  not  agreed  by  the  par- 
ties to  be  made  a  rule  of  court,  as  the  act  of  assembly  requires: 
Purdon  74.  The  authority  to  make  the  reference  a  rule  of  court 
should  appear  either  expressly  or  by  plain  implication. 

Wright  for  plaintiff  in  error.  IW.  k  S.  257,  Okison  vs.  Flick- 
inger. 

Du  Bois  for  defendant,  with  whom  was  RoherUj  refers  to  3  W. 
k  S.  37. 

Wright  in  reply. — That  the  agreement  to  submit,  in  the  case 
before  the  court,  provides  that  two  of  the  referees  may  decide ; 
whereas  the  act  of  1836  does  not  authorize  that.  Gibson,  C.  J., 
the  act  did  not  intend  to  deprive  the  parties  of  the  right  to  stipu- 
late, that  less  than  the  whole  number  of  referees  may  decide.  ^^ 

Per  curiam. — The  submission  was  expressly  under  the  act  of 
1836,  which  contains  a  provision  that  it  be  made  a  rule  of  court; 
and  this  provison  was  as  much  a  part  of  the  agreement,  as  if  it 
had  been  inserted  in  it.  The  act  was  the  basis  of  it.  The  au- 
thority to  make  the  reference  a  rule  of  court  therefore  appears  by 
plain  implication. 

Judgment  affirmed. 
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Gable  &  Hughes  versus  Parry  &  Randolph. 

In  a  9eire  facias  on  a  mechanics's  lien,  against  the  owner  and  contractor,  the  con* 
tractor  may  set  ofif  a  claim  by  him,  against  the  plaintiffs. 
There  cannot  be  set  off  against  set  off.   See  also  Ulrich  v,  Berger,  4  1V.^8. 19. 

Writ  of  error  to  the  District  Court  at  Philadelphia. 

Gable  &  Hughes,  plaintiflFs  in  error,  (who  were  also  plaintiflFs 
below)  V8.  Parry  &  Randolph,  owners,  and  Ewing,  contractor,  de- 
fendants in  error,  and  defendants  below. 

This  was  a  scire  facias  sur.  Mechanics'  claim  issued  from  the 
District  Court  for  the  city  and  county  of  Philadelphia,  to  recover 
$221,  the  amount  of  a  claim  for  plumbers'  work  done  by  plaintiflFs 
to  a  dwelling  house  owned  by  Parry  &  Randolph,  and  erected  by 
Ewing  as  contractor. 

Several  pleas  were  filed ;  but  the  only  material  ones  to  this 
question,  are : 

1.  That  plaintiflFs  never  did  the  work  nor  furnished  the  mate- 
rials in  manner  and  form  as  alledged. 

2.  Payment. 

6.  That  plaintiflFs  did  not  do  the  work  and  furnish  the  materials 
on  the  credit  of  the  building,  but  on  the  credit  of  the  said  Jacob 
0.  Ewing. 

7.  That  plaintiflFs  performed  the  work  and  furnished  the  mate- 
rials for  the  said  Jacob  0.  Ewing,  on  his  responsibility,  and  under 
an  agreement  with  him  that  the  amount  should  be  credited  on  a 
bond  of  the  said  Hughes  of  $2224. 

8.  Set-oflF. 

At  the  trial  of  the  cause  the  plaintiflFs  made  out  their  claim,  and 
the  defendant  Ewing  oflFered  evidence  to  establish  a  set  oflF  against 
Gable  &  Hughes,  for  goods  sold  and  delivered  by  him  to  them,  to 
the  amount  of  $311.  The  plaintiflFs  objected  to  this  evidence,  but 
the  objection  was  overruled. 

The  defendant  Ewing  having  made  out  his  said  claim,  the  plain- 
tiflFs oflFered  to  establish  a  claim  on  their  part,  (in  addition  to  that 
covered  by  the  lien,)  against  Ewing  for  goods  sold  to  and  work 
done  for  him  by  them  to  an  amount  exceeding  the  $311.  This 
offer  was  overruled. 

The  learned  judge  was  requested  by  plaintiflFs  to  instruct  the 

jury  that  the  evidence  as  to  the  $311  should  be  disregarded,  and 

jjhdt  there  could  be  no  set  oflF  in  this  form  of  proceeding ;  but  his 

•*Tbono^nstructed  the  jury  that  if  they  found  the  demand  of  Ewing 

to  be  otherwise  made  out,  it  could  be  set  off  in  this  proceeding. 

A  verdict  was  rendered  and  judgment  entered  for  defendants. 

To  these  three  points  the  learned  judge  sealed  bills  of  excep- 
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tion,  and  these  two  decisions  and  the  above  charge  are  now  as- 
signed for  error. 

Points: 

Is  evidence  of  set  oflF,  arising  out  of  a  totally  distinct  transac- 
tion, admissible  in  a  proceeding  of  scire  facias  sur.  Mechanics' 
claims,  to  reduce  or  absorb  the  plaintiff's  demand  ?  Plaintiff  con- 
tends that  it  is  not. 

If  it  be  receivable,  may  not  the  plaintiff  show  that  he  has  a 
counter-claim  sufficient  in  amount  to  balance  the  demand  offered 
to  be  set  off?  Plaintiff  contends  for  the  affirmative  of  this  pro- 
position. 

Chiillou  for  plaintiff  in  error.     Perkins  for  defendants. 

Per  curiam. — There  can  be  no  set  off  against  against  set  off, 
else  the  parties  might  desert  the  record ;  and  the  words  of  the 
statute  are  too  restrictive  to  allow  it.  The  point  however,  has 
been  decided ;  and  the  plaintiff  rests  on  his  objection  to  the  de- 
fendants' set  off.  The  suit  is  a  scire  facias  on  a  mechanics'  lien, 
for  work  done  to  a  house,  owned  by  Parry  &  Randolph,  but  built 
by  Ewing  as  contractor.  The  set  off  was  the  price  of  leaden 
pipe,  sold  by  the  contractor  to  the  plaintiff,  who  used  a  part  of  it, 
in  the  building.  Now  if  the  contractor  is  willing  to  pay,  with  his 
separate  means,  a  debt  for  which  he  is  bound  as  principal,  and  the 
building  only  as  surety,  who  can  object  to  it  ?  Their  common 
creditor  cannot,  and  the  owners  of  the  building  will  not.  There 
is  mutuality  enough  to  satisfy  the  words  of  the  statute ;  and  no- 
thing else  could  present  an  obstacle. 

Judgment  affirmed. 


Hart  versus  McFaiiand  et  al. 

An  assignment  of  property  in  trust  to  sell  part  of  it  to  pay  for  adYances,  and  to 
retain  part  of  it,  subject  to  the  future  order  of  the  assignor,  is  intended  only  as  a 
coTer  to  keep  off  execution  creditors,  and  has  premeditated  fraud  on  the  face  of  it 

From  the  Nisi  Prius. 

This  was  an  action  of  trespass  against  the  sheriff  and  his  depu- 
ty for  taking  and  selling  a  quantity  of  railroad  iron  and  fittings 
belonging  to  the  plaintiff,  under  an  execution  against  the  Norris- 
town  and  Valley  Railroad  Company,  at  the  suit  of  James  McFar- 
land. 

The  pleadings  were  in  the  usual  form. 

The  case  was  tried  at  Nisi  Prius,  before  his  Honor,  Judge  Coul- 
ter, January  23d,  1848. 

The  property  sold  waTx^laimed  by  plaintiff,  under  an  assignment 
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of  the  Norrifltown  and  Valley  Railroad  Company,  to  the  Mechan- 
ic's and  Tradesman's  Insurance  Company  of  Philadelphia,  dated 
May  22,  1849,  recorded  in  Philadelphia  county  on  the  23d  May, 
1840,  in  Montgomery  county  July  29th,  1840,  and  in  Chester 
county,  August  5th,  1840,  part  of  which  was  as  follows : 

"  This  indenture  made  the  twenty-second  day  of  May,  in  the 
year  one  thousand  eight  hundred  and  forty,  between  the  Norris- 
town  and  Valley  Railroad  Company  of  the  first  part,  and  the  Me- 
chanics and  Tradesmen's  Insurance  Company  of  Philadelphia  of 
the  other  part,  witnesseth  that  for  and  in  consideration  of  the  pre- 
mises and  of  the  sum  of  one  dollar  by  the  said  the  Mechanics  and 
Tradesmen's  Insurance  Company  of  Philadelphia  to  the  said  Nor- 
ristown  and  Valley  Railroad  Company,  paid  at  and  before  the  en- 
sealing and  delivery  thereof,  the  receipt  whereof  is  hereby  ac- 
knowledged.    The  said  Norristown  and  Valley  Railroad  Company 
have  granted,  bargained,  sold,  assigned,  enfeoffed,  released,  con- 
veyed, and  confirmed,  and  by  these  presents  do  grant,  bargain, 
sell,  assign,  enfeoff,  release,  convey,  and  confirm  unto  the  said 
The  Medianics  and  Tradesmen's  Insurance  Company  of  Philadel- 
phia, and  their  successors,  all  the  iron  and  fittings  now  owned  by 
the  said  Norristown  and  Valley  Railroad  Company,  and  the  pro- 
ceeds of  the  sales  of  such  portions  of  said  iron  and  fittings  as  may 
have  been  disposed  of,  now  remaining  in  the  hands  of  the  agents 
of  said  Norristown  and  Valley  Railroad  Company,  whereof    a 
schedule  is  hereunto  annexed,  to  have  and  to  hold  the  same  and 
every  part  thereof  with  the  said  Mechanics  and  Tradesmen's  In- 
surance Company  of  Philadelphia  of  the  other  part,  to  and  for 
their  only  proper  use,  benefit,  and  behoof  forever :  In  trust  never- 
theless for  the  uses,  intents  and  purposes,  and  upon  the  conditions 
following : 

1st.  in  trust  to  sell  so  much  of  said  iron  and  fittings  now  re- 
maining in  the  hands  of  said  Norristown  and  Valley  Railroad  Com- 
pany, and  hereby  assigned  to  said  The  Mechanics  and  Tradesmen's 
Insurance  Company  of  Philadelphia,  as  shall  together  with  the 
amount  already  sold  equal  one-half  of  the  whole  amount  of  said 
iron  imported  for  said  Norristown  and  Valley  Railroad  Co.,  &c. 

2d.  In  trust  to  pay  all  liens,  balance  due  for  duties,  advances, 
commissions  and  expenses  now  due  and  payable,  or  to  become  due 
and  payable  for  or  on  account  of  said  iron  and  fittings,  or  for  or 
on  account  of  the  keeping  and  delivery  thereof  by  virtue  hereof. 
8d.  In  trust  after  such  payments  are  fully  and  completely  made 
and  allowed  for,  then  in  trust  to  hold  all  the  balance  of  moneys 
received  from  the  agents  of  said  Norristown  and  Valley  Railroad 
Company,  and  from  the  sale  of  the  iron  and  fittings  as  aforesaid, 
then  to  pay  over  the  same  to  such  persons  as  have  already  or  may 
hereafter  contract  with  the  said  Norristown  and  Valley  Railroad 
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Company  for  the  work  and  materials  necessary  to  complete  the 
said  Norristown  and  Valley  Railroad  at  such  times,  in  such  man- 
ner, and  in  such  amounts  as  may  be  directed  by  the  engineer  of 
the  said  Railroad  Company,  agreeably  with  the  terms  of  such  con- 
tracts. But  no  payment  whatever  shall  be  made  to  any  person  or 
persons  who  shall  not  receive  from  the  said  engineer  of  the  said 
railroad  company  a  certificate  as  aforesaid  that  they  are  contract- 
ors, and  that  the  said  payments  are  to  be  made  to  them  for  work 
actually  done  and  materials  furnished  for  the  purpose  of  complet- 
ing the  said  road. 

4th.  Whereas  the  iron  and  fittings  herein  before  mentioned  was 
sold  to  the  said  railroad  company  for  the  bonds  of  said  company, 
secured  by  their  mortgage,  dated  December  19,  1837,  and  record- 
ed in  Mortgage  Book  S.  H.  F.  No.  8,  page  273,  and  upon  the 
terms  and  conditions  that  the  said  iron  and  fittings  should  be  used 
and  laid  upon  the  track  of  said  railroad,  and  the  said  agreement 
has  been  modified  by  the  bond-holders,  so  that  one-half  of  said 
iron  and  fittings  is  to  be  sold,  and  the  proceeds  applied  as  herein 
directed.  Now,  this  indenture  further  witnesseth,  that  as  far  as 
respects  the  iron  and  fittings  not  herein  disposed  of  or  ordered  to 
be  sold,  that  the  same  is  held  by  the  said  The  Mechanics  and 
Tradesmen's  Insurance  Company  of  Philadelphia,  in  trust  and  for 
this  further  condition,  in  conformity  to  the  spirit  and  intent  of  said 
mortgage  and  said  contract,  to  deliver  the  same  to  any  person  or 
persons  for  that  purpose  duly  authorized  by  the  said  Norristown 
and  Valley  Railroad  Company  by  writing,  under  seal  of  the  said 
company,  to  be  laid  upon  the  track  of  said  railroad,  and  for  no 
other  use  or  purpose  whatever. 

6th.  Provided  also,  that  the  said  The  Mechanics  and  Trades- 
men's Insurance  Company  of  Philadelphia  shall  not  be  made  or 
held  responsible  for  any  sum  greater  thhn  the  amount  they  actu- 
ally receive,  &c.,  &c. 

In  witness  whereof,  the  said  railroad  company  have  hereto  affix- 
ed their  common  or  corporate  seal,  the  day  and  year  before  men- 
tioned. 

The  assignment  was  entered  for  record  in  Montgomery  county 
on  the  29th  day  of  July,  1840,  and  in  Chester  county  August  5th, 

We  hereby  accept  the  trust  herein  created. 

(Signed)    A.  E.  Dougherty, 
Cashier  of  the  Mech.  &  Trad.  Ins.  Co.  Philadelphia. 

(Signed)    S.  Badger, 
President  of  the  Mech.  &  Trad.  Ins.  Co.  of  Phila. 
Philadelphia,  May  22,  1840, 

On  the  17th  of  June,  1842,  the  Mechanic's  and  Tradesmen's 
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Insurance  Company  resigned  the  trust,  and  Samuel  Hart  was  duly 
appointed  by  the  court  of  Common  Pleas  of  Philadelphia  county, 
trustee  under  the  assignment,  under  the  application  of  the  princi- 
pal creditors. 

After  the  assignment  to  the  Mechanic's  and  Tradesmen's  Insu- 
rance Company,  certain  cross-ties  were  delivered  on  the  road  by 
James  McFarland,  the  defendant,  for  which  he  obtained  judgment, 
under  which  he  levied  and  sold  the  iron.  For  this  the  present  ac- 
tion of  trespass  was  brought  by  Hart  against  him,  and  the  sheriff 
and  his  deputy. 

On  the  trial  of  the  cause,  after  the  evidence  on  both  sides  was 
closed,  the  court,  at  the  request  of  the  defendant's  counsel,  decided 
that  the  assignment  of  May  22,  1840,  was  void  on  its  face — ^that 
it  was  made  to  hinder,  delay  and  defraud  creditors,  and  therefore 
void — ^that  there  was  no  sufficient  delivery  of  the  property  assign- 
ed, and  that  said  assignment  was  void  on  that  account ;  and  or- 
dered a  non-suit. 

To  all  which  decisions  the  plaintiff  excepted,  assigning  them  as 
error,  as  also  the  decision  of  the  court,  overruling  the  objection  of 
plaintiff's  counsel,  and  admitting  Thomas  M.  Bush  to  answer  the 
question  put  by  defendant's  counsel,  whether  the  members  of  the 
Norristown  and  Valley  Railroad  Company  considered  the  assign- 
ment of  May  22,  1840,  invalid  and  had  no  confidence  in  it. 

Perkins,  for  plaintiff  in  error,  argued  that  there  was  no  want 
of  form  in  the  execution  or  recording  of  the  assignment ;  that  it 
was  for  the  payment  of  debts  and  charges,  and  not  for  so  large  a 
part  of  the  assignor's  property  as  to  make  the  transaction  colora- 
ble ;  and  cited  6  Term.  Rep.  420,  6  Wheat.  424,  10  Johns.  154, 
3  Whart.  81,  15  Conn.  327,  1  Doug.  (Mich.J  282,  5  Watts  ^  S. 
307 ;  cited  in  Fitler  vs.  Maitland,  3  Barr  224,  227  ;  7  Barr  89, 
90  ;  3  Barr  442  ;  8  Barr  272. 

William  Rawle,  for  defendants,  cited  10  Watts  237  ;  7  Paige 
569;  10  Paige  224;  4  Ala.  R.  374;  7  Watts  ^  Ser.  219;  5 
Cow.  549;  9  Cow.  73,  86;  1  Sandf.  83;  6  Hill,N.  Y.  438; 
1  IredelTs  Equity  180;  1  McMullen's  Equity  27;  2  Pick.  129; 
3  Devereux  144  ;  1  StewaH  ^  Porter  139, 156  ;  6  Bin.  338;  12 
S.  #  R.  201  ;  1  Rawle  163;  2  Penn.  R.  92;  3  Penn.  R.  83; 
per  Rogers  J.  in  re  Wilson,  4  jBarr  449;  5  Rawle  22;  6  TT.  ^ 
S.  300;  Am.  Lead.  Ca.  51,  n.  80,  n;  ^  W.  C.  C.  R.  232. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — The  assignment  before  us  bears  the  impress  of 
premeditated  fraud  on  its  front.  The  Norristown  and  Valley  Rail 
Iload  Company  transferred  by  it,  to  the  Mechanic's  and  Trades- 
man's Insurance  Company,  all  the  iron  and  fittings  then  owned  by 
VOL.  I. — M. 
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it,  "in  trust,  to  sell  so  much  of  it  as  should,  with  the  amount  then 
sold,  be  equal  to  the  one  half  of  the  whole  that  had  been  imported ; 
and,  with  the  proceeds,  pay  liens,  balance  due  for  advances,  and 
expenses  due  and  payable,  or  to  become  due  and  payable,  for  or 
on  account  of  the  said  iron  and  fittings,  or  for  or  on  account  of  the 
keeping  thereof."     Then  comes  a  very  explicit  avowal  of  the  pur- 
pose.    "Now,   this  indenture  further  witnesseth  that,  as  far  as 
respects  the  iron  and  fittings  not  herein  disposed  of,  or  ordered  to 
be  sold,  the  same  is  held  by  the  said  the  Mechanic's  and  Trades- 
man's Insurance  Company,  in  trust  for  this  further  condition :  to 
deliver  the  same  to  any  person  or  persons,  for  the  purpose,  duly 
authorised  by  the  Norristown  and  Valley  Railroad  Company,  by 
writing  under  seal  of  the  said  company,  to  be  laid  on  the  track  of 
said  railroad,  and  for  no  other  use  or  purpose  whatever."     So, 
then,  the  assignor  was  to  retain  the  use  and  control  of  the  proper- 
ty free  from  the  reach  of  the  creditors !    Else,  why  assign  the 
whole,  if  only  the  half  was  to  be  sold  for  payment  of  particular 
debts  ;  or  why  hold  the  trust  subject  to  the  order  of  the  assignor 
till  it  should  be  convenient  to  make  it  a  part  of  the  road,  and  thus 
freed  from  levy  and  sale  ?  Evidently,  to  use  the  fraudulent  owner- 
ship of  the  assignee  as  a  cover  to  keep  oflF  execution  creditors.     It 
is  strange  that  corporations  should  resort  to  contrivances  so  flimsy 
and  transparent. 

The  non-suit  was  properly  ordered. 

Judgment  affirmed. 


Hillary  versus  Pollock. 

Where  the  copy  of  the  bill  annexed  to  a  mechanic's  claim,  sets  forth  an  impos- 
sible date,  it  is  no  bar  to  a  recoyery,  on  proof  of  the  real  date  of  furnishing  the 
materials. 

January  14th,  on  the  trial  of  this  case,  which  was  a  set,  fa.  on 
a  mechanic's  lien,  the  plaintiff  proved  the  delivery  of  the  goods, 
and  the  entries  in  his  books,  commencing  Sept.  12th,  1845. 

The  defendant  showed  the  bill  of  particulars  annexed,  which 
commenced,  "1846,  Sept.  12th;"  this  was  filed  March  7,  1846, 
and  recited  the  delivery  within  six  months,  last  past ;  on  this  he 
contended,  and  Parsons,  J.  so  instructed  the  jury,  that  the  mis- 
take and  variance  were  fatal. 

Emlen  for  plaintiff  in  error. — The  date  was  impossible,  and  the 
recital  shewed  when  the  goods  had  been  furnished,  with  sufficient 
certainty. 


M'lntyre^  contra. 
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The  opinion  of  Ihe  Court  was  delivered  by 

BuRNSiDB,  J. — This  case  presents  but  a  single  question.  The 
mechanic's  lien  was  filed  in  the  office  of  the  prothonotary,  on  the 
7th  day  of  March,  1846,  to  which  was  attached,  by  the  plaintijGT, 
a  bill  of  particulars,  exhibiting  the  kind  and  amount  of  materials 
furnished  for  the  bmldings,  the  price  of  each  article,  and  the  time 
furnished;  but  on  the  bill  of  particulars  the  plaintiffs  or  their  at- 
torney made  a  mistake  in  the  margin,  by  writing  in  figures  "  1846  " 
instead  of  1845 ;  this  is  manifest,  as  the  first  item  in  the  bill  was 
September  12,  1846,  a  date  subsequent  to  the  filing  of  the  lien, 
when  the  body  of  the  lien  filed  averred  that  it  was  filed,  and  the 
goods  furnished  within  six  months,  as  the  act  required.  The  plain- 
tiffs' book,  in  evidence,  shewed  the  first  entry,  September  12, 
1845. 

The  counsel  of  the  plaintiffs  requested  the  court  to  charge  the 
jury,  that  the  date  of  the  year,  in  the  bill  of  particulars  as  filed, 
connected  with  the  lien,  may  be  explained  by  parol  evidence,  shew- 
ing that  the  date  of  the  year  is  a  mistake.  The  court  refused  the 
request  and  instructed  the  jury  it  could  not  be  done,  to  make  good 
the  original  filed ;  and  at  the  instance  of  the  counsel  of  the  de- 
fendant, instructed  the  jury,  that  on  the  evidence  produced,  the 
date  did  not  correspond  with  the  bill  filed,  and  in  order  to  main- 
tain the  plaintiffs*  demand,  the  evidence  ought  to  correspond  with 
the  claim  filed,  and  that  upon  the  Uen,  the  plaintiffs  could  not  re- 
cover. 

This  court  ruled  in  Shaw  v%.  Barnes,  5  Barr  18,  that  after  ver- 
dict, a  mechanic's  lien  was  sufficient,  which  was  filed  against  a 
house  and  lot,  "  on  the  north  side  of  Lombard  street,  west  of  9th 
street,  adjoining  Stephen  Smith's  lot  on  the  east,"  the  number  of 
stories  of  the  house  not  being  stated,  the  claim  being  for  materials, 
viz :  plastering  found  and  provided  for  the  erection,  &c.,  within  six 
months  last  past,  a  bill  of  which  materials  was  annexed  as  follows: 
To  plastering  house,  &c.,  $61  68;  there  being  no  date  or  further 
specification  of  the  materials  used,  the  act  requiring  the  amount  or 
sum  claimed  to  be  due,  and  the  value  and  kind  of  the  work  done,  or 
the  kind  and  amount  of  the  materials  furnished,  to  be  stated.  It  is 
true,  it  further  requires  the  time  when  the  materials  were  furnished. 

All  that  was  material  in  the  claim  filed,  was  supported  by  the 
evidence.  The  only  error  was  in  the  figures  as  stated  in  the  mar- 
gin of  the  accounts,  "1846"  for  "1845,"  being  an  impossible 
date,  being  a  period  after  the  claim  was  filed  and  shewn  to  be  a 
mistake  by  the  plaintiff's  book,  as  well  as  all  the  other  evidence  in 
the  cau^e.  It  was  open  to  correction  on  every  principle ;  it  was 
ruled  in  the  case  of  the  Commonwealth  v%.  Blaine,  4  Bin.  186, 
which  was  even  a  case  of  personal  liberty,  that  the  registry  of  a 
negro  child,  under  the  4th  section  of  the  act  of  29th  March,  1788, 
may  be  explained  by  parol  evidence,  if  it  contains  a  mistake  ap- 
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parent  upon  the  face  of  it.  The  mistake  here,'of  the  12th  Sept., 
1846,  was  apparent  on  the  face  of  the  bill.  It  was  months  after 
the  lien  was  filed,  which  averred  that  the  goods  were  furnished 
within  six  months  before  the  building  was  completed.  It  ought  to 
have  been  submitted  to  the  jury  with  the  book  and  the  other  evi- 
dence in  the  cause,  to  ascertain  the  true  date  when  the  materials 
were  furnished,  and  whether  the  figure  6,  on  the  margin  of  the  bill 
of  particulars,  was  not  written  by  mistake  for  the  figure  6,  and  if 
it  had  been  so  submitted,  they  would  have  corrected  the  mistake 
by  their  verdict,  in  a  moment. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  is  awarded* 
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Ludlam's  Estate. 

Wliere  a  testator  bequeathed  "one  thousand  doUars  of  the  United  States  six  per 
cent  stock  or  loan  of  the  year  1812,  standing  in  my  name  on  the  books  of  the 
Loan  Office,  Pennsylyania,  as  per  certificate,  No.  269,"  this  held  to  be  a  specific 
legacy;  and  where  the  testator  himself  receiyed  payment  of  it  from  the  govern- 
ment,  this  was  an  ademption  or  extinguishment  of  the  legacy,  and  the  legatee  was 
not  entitled  to  receive  the  amount  of  it  out  of  the  estate  of  the  testator. 

The  executor  having  filed  in  the  Register's  Office  two  accounts,  in  each  of  which 
he  charged  himself  with  the  stock  in  question,  as  hdd  in  trust  for  the  legatee  to 
whom  it  was  devised ;  and  having  also  informed  the  executaix  of  the  legatee  of  his 
readiness  to  pay  the  same,  is  not  estopped  thereby  from  having  his  account  recti- 
fied by  the  auditor,  to  whom  the  account  had  been  re-committed. 

An  executor  has  no  right  to  ask  for  the  appointment  of  an  auditor,  to  make  dis- 
tribution of  the  balance  of  hia  account 

Appeal  from  the  final  decree  of  the  Orphans'  Court  of  PhUa- 
delphiOf  confirming  the  accounts  of  Matthew  L.  Sevan,  executor 
of  the  will  of  George  Ludlam,  deceased. 

The  testator  devised  to  his  nephew,  James  Ludlam,  of  London, 
"one  thousand  dollars  of  the  United  States  six  per  cent,  stock  or 
loan  of  the  year  1812,  standing  in  my  name  on  the  books  of  the 
Loan  OflSce,  Pennsylvania,  as  per  certificate.  No.  269." 

The  executor  filed  in  the  Register's  Office  two  accounts,  in  each 
of  which  he  charged  himself  with  the  said  stock. 

After  the  second  account  was  filed,  the  executor  of  the  testator 
wrote  to  the  executrix  of  the  legatee  in  England,  enclosing  a  copy 
of  his  account,  as  executor,  for  the  information  of  the  heirs  of  the 
l^atee,  and  declaring  his  readiness  to  pay  the  amount  to  which 
they  are  entitled,  upon  receiving  the  proper  legal  authority  to  dis- 
charge him  from  responsibility. 

The  account  was  afterwards  re-committed  to  an  auditor,  before 
whom  it  had  been  before. 

It  appeared  that  the  government  loan,  beq[ueathed  to  James 
Ludlam,  had  been  paid  to  the  testator,  George  Ludlam. 
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The  auditor,  in  his  report,  states  that  Mr.  Beyan,  the  executor, 
had  been  nnder  the  belief,  that  the  legacies  of  goYemment  loan 
were  not  adeemed,  and  that  he  considered  himself  liable  therefor 
to  the  legatees,  bat  that  he  consulted  counsel,  and  was  advised  to 
the  contrary. 

One  question  before  the  auditor  was,  whether  the  executor  was 
so  committed  by  his  acts  and  accounts,  as  not  to  be  in  a  situation 
to  repair  his  error?  The  auditor  decided  that  he  was  not  con- 
eluded  from  alledging  that  the  legacies  of  government  loan  were 
adeemed,  bj  payment  daring  the  testator  s  life  time ;  and  that 
his  legacy  was  specific,  and  was  extinguished  by  payment  of  the 
loans  during  the  life  of  the  testator. 

This  report  was  excepted  to ;  but  the  report  of  the  auditor,  in 
this  respect,  was  confirmed  by  the  Orphans'  Court 

The  case  was  argued  by  TTaZw,  for  the  executrix  of  the  will  of 
James  Ludlam,  the  legatee.  He  contended  that  the  auditor  erred 
in  allowing  the  executor  to  object  to  his  own  accounts,  although 
they  had  been  lone  filed,  and  agreed  to  by  Mrs.  Ludlam,  who  was 
executrix  of  the  will  of  the  legatee,  7  WattSj  64,  Mylin's  estate. 

That  the  Orphans*  Court  had  no  authority  at  the  instance  of 
the  executor,  to  confer  upon  the  auditor  the  power  to  make  distri- 
bution; Act  of  13th  April,  1840,  Purdon  898. 

That  the  legacy  in  question  was  a  legacy  of  quantity,  as  of  so 
much  money,  with  reference  to  a  particular  fund  for  its  payment. 
He  cited  1  Boper  160 ;  4  Ves.  150,  Roberts  vs.  Pocock ;  15  Vei. 
384 ;  Ambler  567 ;  9  Ves.  360 ;  do.  146 ;  7  John  Oh.  Oases  258, 
and  recognized  in  3  Watts  335,  Blackstone  vs.  Blackstone ;  2d 
Williams  on  Exrs.  743.  And  that  the  payment  of  the  $1000 
government  stock  to  the  testator,  was  not  an  ademption  of  the 
legacy.  That  the  executor  was  estopped  by  his  accounts  and  acts 
from  shewing  that  he  should  not  be  chargeable  for  the  legacy  in 
question: 

Cadtvaladerj  contra,  with  whom  was  Dunlap. 

The  opinion  of  the  court  was  delivered  April  8,  by 
CouLTBR,  J. — ^I  can  perceive  no  weight  in  the  error  assigned 
and  strongly  urged,  that  a  legatee  only  may  ask  the  court  to  ap- 
point an  auditor  to  make  distribution. 

If  the  matter  stood  upon  the  isolated  ground  that,  under  the 
statute,  an  executor  would  have  no  standing  in  court  to  ask  for 
the  appointment  of  an  auditor  for  that  purpose,  it  would  be  as- 
sented to.  But,  in  this  instance,  the  auditor  having  been  appoint- 
ed and  made  report  to  the  court,  his  functions  were  ended,  without 
some  farther  action  by  the  court.  In  that  position  of  the  case, 
the  legatee  now  objecting  appeared  in  court  and  prayed  that  the 
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report  should  be  recommitted  to  the  auditor  for  further  hearing  and 
examination.  He  might  have  moved  the  court  to  quash  the  pro- 
ceeding as  irregular,  but  he  did  not  choose  to  do  that.  On  his 
motion  and  application,  the  report  was  recommitted,  and  he  had  a 
full  hearing  before  the  auditor,  to  whose  report  he  now  objects. — 
Under  these  circumstances,  if  the  original  appointment  cannot  be 
considered  as  having  been  made  at  his  instance,  he  at  least  adopt- 
ed it,  and  made  the  proceedings  his  own,  and  must  now  be  held  to 
it;  as  a  party  cannot  be  allowed  to  play  fast  or  loose  with  judicial 
proceedings,  according  to  his  interest. 

Besides,  Mr.  Dunlap,  who  made  the  motion  for  distribution  on 
behalf  of  the  executor,  was  also  attorney  for  one  of  the  legatees, 
and  in  that  capacity,  adopts  and  sanctions  the  proceeding. 

It  is  strenuously  urged  by  the  objecting  legatee,  that  there  is 
no  evidence  that  the  $1000  United  States  loan,  in  relation  to 
which  the  controversy  arises,  was  paid  to  George  Ludlam,  in  his 
life  time,  by  government.  But  the  auditor  distinctly  reports  that 
the  evidence  before  him  satisfactorily  established  that  the  loans 
were  paid  off"  to  the  testator  in  his  life  time.  We  must  therefore 
regard  the  fact  as  established,  because  the  report  of  an  auditor, 
like  an  award  of  referees,  or  verdict  of  a  jury,  determining  upon 
facts,  ought  not  to  be  set  aside,  except  for  plain  mistake,  which  it 
is  the  business  of  the  exceptant  to  establish  by  affirmative  evidence. 
5  Rawle  328.  But  the  exceptant  caUed  Matthew  L.  Bevan,  the  ac- 
countant, as  a  witness,  and  examined  him  before  the  auditor,  which 
he  had  a  right  to  do,  and  the  witness  stated  that  the  amount  of 
the  United  States  stock  loan  was  delivered  to  Mr.  Bevan,  by  the 
testator,  in  his  life  time.  Bevan's  house  being  the  bankers  of  the 
deceased.  This  court,  therefore,  must  take  it  as  established  that 
the  amount  of  the  loan  held  by  Ludlam,  the  testator,  was  paid  to 
him  in  his  life  time.  And  this  approximates  us  to  the  main  ques- 
tion in  the  cause,  that  is,  whether  the  payment  by  government  of 
the  one  thousand  dollar  stock  to  the  testator  was  an  ademption  of 
the  legacy  of  that  stock  to  James  Ludlam,  of  Oxford  street,  Lon- 
don. We  are  met,  however,  as  preliminary  to  the  consideration 
of  this  point,  with  the  exception  that  Mr.  Bevan,  the  executor, 
was  estopped  from  alledging  that  the  stock  was  extinguished  in  the 
life  of  testator  and  the  legacy  adeemed  by  the  fact  that  he 
charged  himself  with  the  amount  of  the  stock  in  his  administra- 
tion account,  as  stock  existing.  That  entry  in  the  account  is  in 
this  form,  "  the  following  in  my  hands  to  be  disposed  of  as  the 
will  directs,*'  and  then  enumerates  other  stocks  specifically  be- 
queathed, and  adds  with  them,  "  to  shares  United  States  six  per 
cent,  stock  at  par  $1000.'*  The  executor  had  the  fund  in  his 
hands,  and  merely  followed  the  description  of  stocks  in  the  will, 
and  it  is  evident  that  at  that  time,  he  believed  this  stock  would  go 
to  the  representatives  of  James  Ludlam,  to  whom  he  wrote,  to 
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that  effect,  in  England.     He  was  then  ignorant  that  in  certain 
cases  of  specific  legacies,  the  law  considered  the  legacy  adeemed 
and  lost  when  the  specific  corpus  of  it  was  destroyed.     But  he 
said  no  more,  in  effect,  than  that  he  would  pay  the  whole  accord- 
ing to  the  provisions  of  the  will.     But,  upon  consulting  counsel, 
he  was  instructed  that  this  legacy  of  the  United  States  stock  was 
adeemed,  and  did  not  belong  to  the  representatives  of  James  Lud- 
1am,  but  that  the  amount  thereof  went  to  the  residuary  legatee. 
And  the  question  is  whether  this  mistake,  (of  law,  if  you  choose 
to  call  it  so,j  shall  estop  the  executor  before  payment  of  the  mo- 
ney, out  of  his  hands,  from  doing  that  which  is  just  and  lawful, 
and  thereby  protecting  himself.     It  is  very  clear  that  if  the  lega- 
cy was  adeemed,  a  payment  by  the  executor  to  the  representa- 
tives of  Ludlam  woidd  not  protect  him  from  repayment  to  the 
residuary  legatee,  who  would,  in  that  category,  be  entitled  to  de- 
mand and  receive  the  amount.     Is  then  the  executor  estopped  by 
inserting  it  in  his  account  as  stock,  and  deprived  of  the  benefit  of 
the  law  as  applied  to  the  real  facts  of  the  case  ?     If  he  had  made 
a  voluntary  payment,  with  a  knowledge  of  all  the  facts,  to  James 
Ludlam's  representatives,  whether  in  such  case  he  could  recover  it 
back  from  them  on  account  of  his  mistake  of  the  law,  would  pre- 
sent a  question  entirely  different,  and  one  on  which  it  is  not  ne- 
cessary to  express  any  opinion.     He  discovered  his  mistake  after 
his  account  was  presented  in  the  Orphans'  Court,  and  before  any 
distribution  of  the  fund.     Was  he  irrevocably  bound  or  estopped 
by  that  settlement  ?    He  was  not.    In  McCoy's  Appeal  16  S.  &  E. 
57,   when  three  executors  had  settled  an  account,  and  balance 
decreed,  it  was  held  that  after  a  lapse  of  six  years,  they  could  not 
settle  separate  accounts  by  which  two  of  them  were  discharged 
from  all  the  assets;  because  it  would  be  to  the  injury  of  creditors, 
after  so  long  a  time ;  but  it  was  not  pretended  that  otherwise  the 
settlement  was  conclusive.     In  Harriot  vs.  Davey,  1  Dallas,  164, 
in  an  action  against  an  executor  by  a  legatee,  it  was  held  that  the 
settlement  of  an  account  was  not  conclusive.     In  Foulk  vs.  Brown 
2  Watts  214,  it  is  said  by  Sergeant,  J.,  that  the  settlement  in 
the  Orphans'  Court  is  to  show  the  balance  of  assets  in  the  execu- 
tor's hands,  after  payment  of  debts  and  charges,  and  can  have  no 
effect  as  to  the  amount  due  to  a  legatee.     By  statutory  provision, 
distribution  is  to  be  made  by  an  executor  under  the  direction  of 
the  Orphans'  Court  having  jurisdiction  of  their  accounts,  and  the 
decree  of  distribution  is  a  subsequent  and  different  decree  from 
that  by  which  the  amount  of  assets  is  fixed  and  established.     The 
persons  who  are  the  legatees,  and  the  amount  they  shall  receive, 
is  the  object  and  purpose  of  the  decree  of  distribution,  which  is  not 
controlled  or  fettered  by  admissions  or  declarations  of  the  executor, 
either  in  his  account  or  elsewhere,  except  as  to  the  amount  of  as- 
sets in  his  hands. 
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An  estoppel  is  usually  where  a  man,  by  asserting  -what  is  not 
true,  induces  another  to  do  an  act  which  would  be  to  his  hurt  and 
detriment,  if  the  other  were  permitted  to  establish  that  the  asser- 
tion which  he  made,  and  which  induced  the  act,  was  false.  But 
the  executor  did  not  mislead  the  representatives  of  James  Ludlam 
to  do  anything  to  their  injury.  He  communicated  a  copy  of  the 
account,  a  copy  of  the  will,  and  informed  them  that  he  was  ready 
to  pay  accor(fing  to  the  will.  Now,  they  were  entitled  to  receive 
other  stocks  not  adeemed,  and  the  most  that  can  be  said  is  that 
they  will  not  receive  as  much  as  they  would  appear  to  be  entitled 
to  by  the  face  of  the  will,  and  that  he  did  not  inform  them  that 
the  legacy  of  the  $1000  government  stock  was  adeemed,  which  it 
would  appear  that  he  did  not  himself  then  know  was  the  legal  ef- 
fect of  its  being  paid  to  the  testator  in  his  life  time  by  the  gov- 
ernment. There  is  nothing  in  the  case  which  prevented  the  Or- 
phans' Court  from  decreeing  this  sum  to  the  person  legally  entitled 
to  demand  and  receive  it.  If  Mr.  Bevan  had  paid  the  money  to 
Ludlam's  representatives,  and  they  had  expended  or  used  it,  a  dif- 
ferent case  would  be  presented  on  an  attempt  to  recover  it  back ; 
but  his  putting  it  into  the  administration  account,  under  an  erro- 
neous impression  that  it  still  belonged  in  its  changed  and  altered 
condition  to  James  Ludlam's  representatives,  does  not  conclude  and 
bind  him ;  especially  it  does  not  make  or  convert  a  specific  legacy 
into  a  general  money  legacy.  We  come  then  to  the  question 
whether  this  was  a  specific  legacy  or  not.  If  it  was  specific — of  the 
very  corpus  of  the  United  States  stock  held  by  the  testator — ^then 
it  was  adeemed ;  because  the  corpu%  of  that  stock  was  extinguished 
and  paid  to  the  testator  before  nis  death.  The  words  of  the  be- 
quest would  seem  to  leave  little  doubt  on  this  subject  "  One  thovr 
mnd  dollars  of  the  United  States  six  per  cent,  stock,  of  the  pear 
lS12j  standing  in  my  name  in  the  loan  office  Penn'a.as  per  certi- 
ficate No.  269."  It  is  not  a  bequest  of  $1000  payable  out  of  stock 
held  by  him ;  but  $1000  of  stock  which  stands  in  his  name  in  the 
loan  oflSce,  by  certificate  269.  It  is  the  very  thing  itself,  the  corpus 
of  the  stock,  that  is  bequeated.  In  Blackstone  vs.  Blackstone,  8 
TTatt*,  337,  where  the  bequest  was  "of  all  my  250  shares  of 
stock  which  I  hold  in  the  bank,  together  with  such  interest  as  may 
have  accrued  thereon,"  and  where  it  appeared  that  testator  sold  the 
stock  in  his  life-time,  and  took  a  bond  for  the  same,  although  there 
was  evidence  that  the  testator  declared  the  bond  should  be  in 
lieu  of  the  stock,  it  was  ruled  that  the  legacy  was  adeemed.  There^ 
the  change  of  the  corpus  of  the  legacy  was  from  bank  stock  into  a 
bond ;  here,  the  change  is  from  govemmentjstock  into  money,  which 
mingled  itself  with  the  other  money  of  the  testator.  There,  it  was 
"my  Jan*  «fO(?A;  which  I  hold;"  here  it  is  ^^mj government  stock 
standing,  in  my  name,  on  the  books"  &c.  as  per  certificate  269." 
One  does  not  individuate  the  corpus  of  the  gift  more  distinctly  than 
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the  other,  and  each  is  so  definite  as  to  defy  mistake.  These  very 
words,  to  wit:  ^^ stock  standing  in  my  name^''  were  held  in  Barton 
vs.  Cook,  5  Ves.  461,  to  make  a  legacy  specific.  It  is  of  no  con- 
sequence that  the  change  was  not  effected  by  the  sole  act  of  the 
testator.  The  change  was  not  effected  by  act  or  operation  of  law ; 
it  was  the  act  of  the  government,  which  was  the  debtor  of  the  tes- 
tator. It  is  precisely  the  same  as  if  a  bond,  payable  by  A  to  tes- 
tator, had  been  paid  in  the  life  time  of  the  obligee.  The  princi- 
ple depends  upon  the  entire  change  or  destruction  of  the  fund,  se- 
curity, or  chattel  specifically  bequeathed;  and  what  difference  can 
it  make  in  the  principle  whether  the  change  be  made  by  the  act  of 
the  testator  himself,  or  merely  with  his  assent  and  knowledge. — 
He  knows  that  the  corpus  of  the  thing  bequeathed  is  gone,  and 
cannot  be  available  to  the  legatee.  But  the  distinction  once  made 
on  the  subject  is  now  obliterated:  Walton  vs.  Walton,  7  John.  Ch. 
Ca.  258 ;  1  Roper  on  Legacies^  243.  It  is  often  said  that  the 
law  leans  against  specific  legacies,  and  inclines  to  general  and  de- 
monstrative legacies,  as  some  people  call  legacies  general,  but  pay- 
able, in  the  first  instance,  out  of  a  particular  fund.  But  they  ex- 
ist, nevertheless,  and  when  well  defined^  must  have  their  legal  ef- 
fect. We  think  this  was  a  specific  legacy,  as  well  from  the  words 
of  the  will  manifesting  such  intent  as  from  the  application  of  legal 
rules ;  and  the  corpus  of  it  having  been  received  by  the  testator 
in  his  life  time,  it  was  adeemed  as  extinguished,  and  the  amount 
dropped  into  the  surplus  to  be  disposed  of  under  the  residuary 
clause.  We  cannot  be  persuaded  that  the  executor  was  not  at  full 
liberty  to  have  the  misapprehension  corrected  before  the  auditor. 
The  whole  account  is  referred  to  be  adjusted  according  to  law,  and 
not  merely  one  side  of  it.  The  accountant  is  within  the  protec- 
tion and  care  of  the  auditor,  and  the  Orphans*  Court,  under  whose 
direction  the  distribution  is  to  be  made,  as  well  as  the  distributees ; 
and  justice  should  be  meted  out  to  one,  as  well  as  to  the  other. 

The  decree  of  the  court  upon  the  report  of  the  auditor  is  af- 
firmed. 


In  re.  Northern  Liberty  Hose  Company. 

A  complftint  under  the  1st  section  of  the  act  of  7th  March,  1848,  (Pamphlet 
Laws  110,)  which  sets  forth  "  that  certain  members  and  adherents  of  the  Northern 
Liberty  Hose  Company,  (located  in  the  county  of  Philadelphia,)  were  guilty  of 
rioting  and  fighting  in  a  public  street  of  the  city  of  Philadelphia,  called  Fifth,  on 
the  afternoon  of  Thursday,  the  29th  day  of  November,  A.  D.  1849,  while  they  were 
returning  from  a  fire,  or  a  false  alarm  thereof,"  is  not  insufficient  for  want  of  par- 
ticnlari^  ;  nor  by  reason  of  the  altematiTe  expression  made  use  of. 

A  proceeding  in  conformity  with  the  provisions  of  the  said  act,  is  not  a  violation 
of  the  constitutional  guarantee  of  a  trial  by  jury. 

It  may  be  had  before  two  judges  of  the  Court  of  Quarter  Sessions. 
.  I. — ^M* 
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A  sentence  in  such  a  proceeding,  *'  ordering  the  company  ont  of  service,  and 
directing  the  sheriff  of  the  city  and  connty  to  lock  the  doors  of  the  engine  house  of 
the  company,  and  retain  the  keys  in  his  possession  for  six  months,"  does  not  ex- 
coed  that  aUowed  by  law ;  and  is  not  at  Tariance  with,  and  unsupported  by  the 
foregoing  complaint 

Certiorari  to  the  Quarter  Sessions  of  Philadelphia  city  and 
county. 

This  was  a  proceeding  in  rem.  on  the  complaint  of  two  citizens 
of  the  county  of  Philadelphia,  against  the  Northern  Liberty  Hose 
Company,  for  rioting  and  fighting,  under  the  provisions  of  the  first 
section  of  the  act  of  the  7th  March,  1848  ;  Pamph,  Laws  110. 

The  court  below  sustained  the  complaint,  and  gave  a  decision 
which,  together  with  all  the  other  essential  facts,  is  fully  set  forth 
in  the  opinion  of  the  coiu-t  above. 

Defendant's  counsel  assigned  for  errors : 

1.  That  the  complaint  was  insuflScient  in  stating  the  complaint 
in  the  alternative,  and  without  sufiicient  particularity. 

2.  That  two  judges  had  no  jurisdiction,  and  the  order  not  being 
made  by  a  majority  of  the  court,  was  improper  and  irregular. 

3.  That  the  sentence  exceeded  that  allowed  by  law. 

4.  The  finding  and  decree  difier  from  and  are  not  supported  by 
the  complaint. 

5.  The  proceedings  are  unconstitutional  in  depriving  the  party 
of  its  property  without  a  trial  by  jury. 

6.  The  general  errors. 

Henry  M.  Phillips  and  George  M.  Dallas^  for  appellants,  cited 
Duck  vs.  Burgess,  7  Watts  182,  Hawk,  b.  2,  ch.  25,  sec.  58,  Com. 
vs.  Martin,  2  Barr  244 ;  U.  S.  vs.  Bright,  Mss.  case,  Oct.  1809, 
C.  C.  U.  S. ;  Bank  of  N.  A  vs.  Fitzsimmons,  3  Binn.  356 ;  Kemp 
vs.  Kennedy,  1  P.  0.  0.  36,  Declaration  of  rights  of  Pennsylva- 
nia ;  Trimble's  Appeal,  6  Watts  133,  Reigart's  Appeal,  1  W.  ^  8. 
269,  2  KenVs  Com.  13,  and  note ;  2  Cokes  In.  50,  10  sec.  9  art. 
const.,  Norman  vs.  Heist,  5  W.  ^  S.  171,  opinion  of  Justice  Coul- 
ter, Brown  vs.  Hummel,  6  Barr  89,  Barter  vs.  Com.  3  Penn. 
Rep.  260,  Com.  vs.  Burrel,  7  Barr  34,  Emerick  vs.  Harris,  1 
Binn.  419. 

The  opinion  of  the  court  was  delivered  by 

BuRNSiDE,  J. — The  disgraceful  riots  between  the  Fire  Compa- 
nies in  the  city  and  county  of  Philadelphia  induced  the  Legislature, 
in  order  to  preserve  the  public  peace,  as  well  as  the  character  of 
Pliiladelphia,  to  pass  the  act  of  the  7th  March,  1848,  Pamphlet 
Laws  110,  Dunlop  2d  Ed.  1110,  which  declares  "  that  from  and 
after  the  passage  of  this  act,  if  any  fire  company,  the  members 
thereof,  or  its  adherents,  shall  be  guilty  of  rioting,  or  fighting  in 
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the  public  streets  of  the  city,  or  incorporated  districts  of  the  coun- 
ty of  Philadelphia,  while  going  to,  at,  or  returning  from  a  fire,  or 
to,  or  from  a  false  alarm,  it  shall  be  the  duty  of  the  court  of  Quar- 
ter Sessions  of  the  said  county,  upon  complaint  made  to  them 
thereof  by  any  of  the  citizens,  supported  by  affidavit,  if  they,  or  a 
majority  of  the  judges  shall  consider  the  complaint  well  founded, 
to  declare  such  company  out  of  service,  and  unlawful  for  the  mem- 
bers thereof  to  act  as  a  fire  company  for  the  space  of  six  months, 
and  to  order  their  doors  to  be  closed ;  and  if,  after  the  expiration 
of  that  term,  they  shall  again  be  guilty  of  rioting  and  fighting  as 
aforesaid,  within  the  same  year,  it  shall  be  the  duty  of  the  said 
court,  upon  a  similar  complaint  of  two  citizens,  to  disband  the  com- 
pany, and  declare  it  unlawful  for  them,  at  any  time  thereafter,  to 
appear  in  the  public  streets  as  a  fire  company."  In  pursuance  of 
this  act,  on  the  first  day  of  December,  two  citizens  of  the  county 
of  Philadelphia  complained  on  oath,  to  the  court  of  Quarter  Ses- 
sions, "  that  certain  members  and  adherents  of  the  Northern  Lib- 
erty Hose  Company,  (located  in  the  county  of  Philadelphia,)  were 
guilty  of  rioting  and  fighting  in  a  public  street  of  the  city  of  Phil- 
adelphia, called  Fifth,  on  the  afternoon  of  Thursday  the  29th  day 
of  November,  A.  D.  1849,  while  they  were  returning  from  a  fire, 
or  a  false  alarm  thereof.  They  prayed  that  the  said  company  be 
declared  out  of  service,  in  accordance  with  the  provisions  of  the 
act  of  assembly." 

The  court  of  Quarter  Sessions,  in  obedience  to  the  act  of  assem- 
bly, ordered  a  citation  to  issue  to  the  said  Northern  Liberty  Hose 
Co.,  to  shew  cause  why  the  said  company  should  not  be  declared 
out  of  service  in  accordance  with  the  act  of  the  general  assembly 
before  recited.  On  the  12th  January,  1850,  a  full  hearing  was 
had,  in  pursuance  of  the  rule,  the  court  composed  of  two  judges, 
who,  after  examining  witnesses  on  both  sides,  an«l  hearing  counsel, 
declared  their  opinion,  "  that  the  Northern  Liberty  Hose  Com- 
pany were  guilty  of  rioting  and  fighting  in  the  public  streets  of  the 
city  of  Philadelphia,  on  the  29th  of  November,  A.  D.  1849,  while 
they  were  returning  from  a  fire  or  a  false  alarm  thereof."  Where- 
fore the  court  ordered  the  company  out  of  service  and  directed  the 
sheriff  of  the  city  and  county  to  lock  the  doors  of  the  engine  house 
of  the  company,  and  retain  the  keys  in  his  possession  for  six 
months.  The  case  is  before  us  on  a  certiorari,  which  does  not 
bring  up  the  evidence.  Our  enquiries  are  confined  to  the  face  of 
the  record.  Various  errors  are  assigned.  I  will  notice  them  in 
the  order  that  I  think  presents  the  best  view  of  the  case. 

It  is  alledged  "that  the  proceedings  are  unconstitutional,  in 
depriving  the  party  of  its  property,  without  a  trial  by  jury."  To 
this  we  cannot  accede.  The  authorities  adduced  to  support  the 
argument  disprove  it.  The  regulation  of  public  municipal  corpo- 
rations, as  well  as  all  matters  of  police,  arc  within  the  absolute 
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control  of  the  legislature :  Story  on  the  Constitution^  sec.  1387. 
What  matter  of  police  is  more  important  than  the  suppression  of 
the  tendency  to  riot ;  a  state  which  endangers  life  and  property 
and  renders  both  insecure ;  a  state  in  which  man  degrades  himself 
to  a  level  with  the  most  savage  and  ferocious  beast  of  the  forest, 
for  the  injury  and  destruction  of  his  fellow  man  ?  This  statute  does 
not  convict  the  company,  or  the  members  of  the  company,  or  its 
adherents,  of  the  crime  of  riot.  It  simply  enquires  whether  there 
was  a  riot,  and  the  public  peace  violated  by  the  companjr,  or  their 
adherents.  The  Sessions  is  constituted  a  court  of  enquiry,  and  if 
the  court  is  satisfied  of  that,  their  duty  is  to  declare  them  out  of 
service,  which  is  to  prevent  a  repetition  of  the  oflFence,  by  putting 
them  out  of  service  and  closing  the  doors  of  their  hose  establish- 
ment for  six  months. 

Several  other  grounds  are  taken  which  will  be  considered  to- 
gether :  "  That  the  complaint  is  insufficient  in  stating  it  in  the  al- 
ternative;'* "in  not  stating  the  particulars  of  the  complaint ;*' 
"  that  the  finding  and  decree  difiFer  from,  and  are  not  supported 
by  the  complaint.'*  All  these  grounds  have  been  urged  by  the 
learned  counsel. 

This  is  not  an  indictment.  It  is  a  simple  inquiry.  The  com- 
pany, or  its  members,  or  its  adherents,  are  not  on  trial  for  the  of- 
fence of  riot  or  fighting  in  a  public  street  of  the  city.  The  whole 
proceeding  seems  to  us  to  be  in  conformity  to  the  act  of  assembly, 
and  in  the  manner  the  act  directs.  The  law  being  constitutional 
and  the  proceedings  legal,  there  is  no  substance  in  either  of  these 
exceptions. 

It  is  further  alledged  "  that  the  sentence  exceeds  that  allowed 
bv  law.**  It  is  to  the  extent  of  the  law,  but  does  not  exceed  it. — 
The  sheriflF  is  the  officer  of  the  court,  and  a  conservator  of  the 
peace.  The  court  could  order  no  other  officer,  or  person,  to  close 
their  doors,  and  he  could  not  keep  them  closed  unless  he  secured 
the  key. 

Lastly.  The  jurisdiction  of  the  court  is  denied  :  "  the  order 
not  being  made  by  a  majority  of  the  judges  of  the  court,'*  The 
opinion  of  this  court  in  the  Commonwealth  vs.  Zephon,  8  W.  ^  S. 
383,  is  a  full  answer  to  this  objection.  There,  we  carefully  re- 
viewed the  constitutional  power  of  the  legislatiu-e  respecting  this 
court.  I  deem  it  unnecessary  to  go  over  that  subject  again.  We 
have  held  that  any  two  of  the  judges  of  this  court  could  hold  a 
court  of  Oyer  and  Terminer,  and  that  their  sentence  of  death  was 
legal.  A  riot  is  a  high  ofience.  Any  of  the  judges  could  hold  a 
court  for  its  trial,  under  the  act  of  3rd  February  1843,  Dunlop  2 
JEd,  989.  The  common  law  places  rioters  in  the  same  category 
with  traitors,  felons,  and  thieves,  and  makes  it  the  duty  of  the  sheriiF 
to  arrest  them ;  Dalton  4  Co.  Lit.  168,  8  W.  ^  S.  191,  Reed  vs. 
Bias.     It  is  the  duty  of  the  sheriff  to  suppress  riots,  and  arrest 
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rioters ;  and  it  is  the  duty  of  every  citizen  to  obey  the  sheriflF,  and 
assist  and  co-operate  with  him  for  that  purpose ;  and  I  hold  it  to  be 
the  imperious  duty  of  every  court  in  this  State  to  lend  their  aid,  in 
every  way  which  the  law  will  authorize,  to  put  an  end  to  all  such 
flagrant  offences. 

Proceedings  of  the  Sessions  affirmed. 


Pennell  et  aL  versus  Percival. 

When  a  juror,  after  being  sworn,  fails  to  appear,  the  court  should  either  compel 
his  attendance  or  dismiss  the  jury  and  empannel  another,  to  try  the  cause. 

A  certrfioate  of  the  discharge  of  a  bankrupt,  need  not  set  out  the  whole  record. 

A  certificate  of  the  discharge  of  a  bankrupt,  obtained  by  another  person  than 
the  bankrupt,  is  as  Talid  for  the  purposes  of  eTidenoe,  as  the  one  given  to  the 
bankrupt  hhnself. 

As  to  what  is  the  proper  form  of  such  a  certificate,  see  this  case. 

Error  to  the  District  Court  Philadelphia.  /.>"».- 

This  was  an  action  of  assumpsit  brought  by  Pennell  and  others 
against  Percival,  administrator  of  the  estate  of  Edward  W.  Rob- 
inson, deceased. 

It  was  brought  to  recover  a  sum  of  money  due  to  the  plaintiffs 
for  certain  cast  iron  pipes,  furnished  to  and  used  in  the  repair  of 
a  furnace  near  Middletown,  Dauphin  Co.,  Pa.,  in  1840,  which  they 
alledged  was  carried  on  by  the  defendant's  intestate,  in  partnership 
with  the  other  persons  named  on  the  record. 

The  declaration  contains  the  common  counts,  including  a  count 
for  merchandize  sold  and  delivered,  and  also  averments  of  the 
deaths  of  Michael  Kinsman  and  Daniel  Cohick,  and  of  the  dis- 
charge of  Israel  Kinsman,  as  a  bankrupt,  under  the  act  of  Con- 
gress of  19th  August,  1841.  "Defendant  pleads  non-assumpsit 
and  payment  with  leave,  &c. 

1.  The  first  question  arises  on  the  following  extract  from  the 
record,  by  which  it  will  appear  that  the  court  ordered  thirteen 
jurors  to  be  sworn  in  the  cause. 

"  October  5,  1847. 
**  A  jury  being  called,  came,  to  wit : — ^Edward  Wheelan,  James 
McCafferty,  George  Yerkes,  Cornelius  Baker,  Benjamin  Wiley, 
David  Tobias,  James  McGill,  William  Gwin,  Henry  A.  Hoff,  Paul 
Pohl,  Nicholas  Wentzell  and  R.  B.  Martin,  who  being  duly  em- 
pannelled,  sworn  or  affirmed  according  to  law,  the  court  direct  a 
nonsuit  under  the  seventh  section  of  the  act  of  eleventh  of  March, 
eighteen  hundred  and  thirty-six,  James  McCafferty  being  absent, 
and  not  appearing  in  time,  John  Conlin  was  called  and  sworn  in 
his  stead,  by  order  of  court." 

2.  The  second  question  arises  on  the  following  certificate  of 
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Israel  Kinsman's  discharge  as  a  bankrupt,  which  was  objected  to 
by  the  defendant,  as  not  properly  certified,  and  was  rejected  by 
the  court ;  to  which  decision  of  the  court  the  plaintiffs  excepted. 

"  The  President  of  the  United  States  of  America, 

To  all  to  whom  these  presents  shall  come^  Greeting : 

[l.  s.]  Know  ye,  that  we,  having  inspected  the  records  and 
files  of  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Now  York,  do  find  a  certain  paper  writing  there  re- 
maining of  record,  said  writing  being  the  certificate  of  discharge 
of  Israel  Kinsman,  a  bankrupt,  and  is  in  words  and  figures  fol- 
lowing, to  wit: 

Filed  this  sixteenth  day  of  February,  1843. 

In  Bankruptcy. — At  a  District  Court  of  the  United  States  of 

America,  held  for  the  Southern  District  of  New  York,  at  the  City 

Hall  of  the  city  of  New  York,  on  Thursday,  the  sixteenth  day  of 

November,  in  the  year  one  thousand  eight  hundred  and  forty-tlu-ee: 

Present:     Samuel  R.  Betts,  District  Judge. 

In  the  matter  of  Israel  Kinsman,  a  Bankrupt : 

Israel  Kinsman,  of  the  city  of  New  York,  merchant,  a  bank- 
rupt, having  filed  a  petition  praying  to  be  discharged  in  full  from 
all  his  debts,  and  for  his  certificate  of  such  discharge,  pursuant  to 
the  Act  of  Congress,  entitled  "An  Act  to  establish  a  uniform  sys- 
tem of  bankruptcy  throughout  the  United  States,"  passed  August 
19,  1841. 

And  it  appearing  to  the  court  upon  the  said  petition,  and  the 
report  of  the  clerk  and  assignee,  accompanying  the  same,  that  the 
said  bankrupt  has  bona  fide  surrendered  all  his  property,  and 
rights  of  property,  (with  the  exception  of  such  articles  as  were 
designated  and  set  apart  by  the  assignee,)  and  that  the  said  bank- 
rupt has  fully  complied  with  and  obeyed  all  the  orders  and  direc- 
tions which  have  from  time  to  time  been  passed  by  this  court,  and 
has  otherwise  conformed  to  all  the  requisites  of  the  said  act,  and 
that  no  written  dissent  to  such  discharge  has  been  filed  by  a  ma- 
jority in  number  and  value  of  his  creditors,  who  have  proved  their 
debts ;  and  no  cause  being  now  shown  to  the  court  why  the  prayer 
of  the  petitioner  be  not  granted,  it  is  therefore,  by  virtue  of  the 
act  aforesaid,  ordered,  decreed,  and  allowed  by  the  court,  that  the 
said  Israel  Kinsman  be,  and  he  accordingly,  hereby,  is  fully  dis- 
charged of  and  from  all  his  debts  proveable  under  the  said  act, 
and  owing  by  him  at  the  time  of  the  presentation  of  his  petition 
to  be  declared  a  bankrupt;  and  it  is  further  ordered  that  the  clerk 
duly  certify  this  decree,  imder  the  seal  of  this  court,  and  deliver 
the  same  to  the  said  bankrupt  when  demanded.  All  which  we 
have  caused,  by  these  presents,  to  be  exemplified,  and  the  seal  of 
the  said  District  Court  to  be  hereunto  annexed. 
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Witness,  the  Honorable  Samubl  R.  Betts,  Judge  of  the  said 
Court,  at  the  city  of  New  York,  in  the  Southern  District  of  New 
York,  this  sixteenth  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-five  and  of  our  Indepen- 
dence the  seventieth.  J.  W.  Metcalf,  Clerk. 

I,  Samuel  R.  Betts,  Judge  of  said  District  Court,  do  certify  the 
foregoing  exemplification  to  be  correct,  and  in  due  form  of  law. 

Samuel  R.  Betts." 

The  plaintiffs  counsel  having  closed,  the  counsel  for  the  defend- 
ant moved  the  court  to  enter  a  non-suit,  on  the  ground  that  the 
plaintiff  had  not  given  evidence  that  Israel  Kinsman  was  dis- 
charged as  a  bankrupt ;  whereupon. 

The  court  ordered  a  non-suit  to  be  entered,  according  to  the 
'  provisions  of  the  act  of  Assembly  of  11th  March,  1836,  which 
the  court  refused  to  remove,  on  motion  made  to  that  effect. 

Errors  assigned : 

1.  The  jury  were  empannelled  and  sworn  irregularly,  and  con- 
trary to  law. 

2.  The  learned  Judge  erred  in  rejecting  the  certificate  of  Israel 
Kinsman's  discharge  as  a  bankrupt. 

3.  In  directing  a  non-suit  to  be  entered. 

The  case  was  argued  by  Porter^  for  plaintiffs  in  error. — To  1st 
point,  he  cited  Doebler  vs.  Comm'th,  Z  S.  k  R.  237,  2  Haywood 
113. 

2d  point— 3  Barr  298,  Boas  vs.  Hetzel ;  5  Barr  507,  Berg- 
haus  V8.  Alter.  That  the  form  of  the  certificate  was  correct, 
1  Story's  Laws  U.  S.  93 ;  Ch.SS;  Act  of  26th  May,  1790 ; 
Cranch  412 ;  also  13  S.  &  B.  135 ;  7  Cranch  412. 

Law,  for  defendant  in  error : — That  the  record  showed  no  ob- 
jection made  to  the  swearing  of  the  last  juror ;  and  that  the  objec- 
tion should  have  been  made  at  the  time  it  was  done,  and  not 
omitted  till  the  party  had  taken  the  chance  of  a  verdict.  As  to 
the  certificate — 

1.  That  the  whole  record  should  have  been  produced. 

2.  That  the  said  paper  writing  was  not  a  certificate  of  discharge, 
but  only  a  certificate  of  a  certificate,  9  Barr  270 ;  4  Wash.  C.  0. 
Rep.  280. 

3.  That  the  form  of  the  same  was  improper  and  illegal. 

He  contended  that  the  certificate  ought  to  contain  intrinsic  evi- 
dence of  the  ofiicial  capacity  of  the  person  who  certifies,  2  Martin 
497  ;  2  Root  274.  And  that  it  must  appear  that  the  clerk  who 
certifies,  was  clerk  at  the  date  of  his  certificate,  2  Stewart  27 ;  4 
Barr  429,  Grant  vs.  Levan. 


Digitized  by  VjOOQIC 


200  SUPREME  COURT  iPhUadelphia 

[Pennell  et  ol.  r.  PerdyaL] 

The  opinion  of  the  Court  was  delivered  by 

Rogers,  J.  Where  a  juror,  after  being  sworn,  fails  to  appear, 
the  course  which  the  Court  ought  to  pursue  is  obvious :  either  to 
compel  his  attendance,  or  to  d^miss  the  jurj  and  impanel  another 
to  try  the  cause.  But,  instead  of  doing  this,  the  Court,  here,  un- 
dertakes to  dispense  with  the  attendance  of  the  defaulting  juror, 
and  to  swear  another  in  his  place,  without  the  consent,  so  far  as 
appears,  of  the  parties.  This  is  manifest  error.  The  act  of  14th 
April,  1836,  directs  the  manner  of  selecting  the  jury,  and  the 
142nd  section  provides  that  the  names  of  the  jurors  drawn,  sworn 
or .  aflSrmed,  in  any  cause,  shall  be  written  on  a  panel,  and  the 
slips  or  papers  which  bear  those  names,  shall  be  kept  apart  bv 
themselves  in  some  other  box,  to  be  provided,  &c.,  as  aforesaia, 
and  kept  for  that  purpose,  until  such  jury  shall  give  in  their  ver- 
dict, and  the  same  be  recorded,  or  untU  the  jury  shall  by  consent 
of  parties,  or  by  the  order  of  the  court,  be  discharged  from  the 
cause.  In  the  141st  section,  the  form  of  the  oath  is  prescribed, 
and  is  as  follows :  "  You,  and  each  of  you,  do  (swear  or  affirm) 
that  you  will  well  and  truly  try  the  issue  joined  between  C.  D. 
plaintiflF,  and  E.  F.  defendant,  and  a  true  verdict  give  according 
to  the  evidence,  unless  dismissed  by  the  court,  or  the  cause  be 
withdrawn  by  the  parties."  The  power  to  dismiss  is,  evidently,  to 
discharge  the  jury  as  a  body,  and  not  a  single  member  of  the  jury 
after  he  is  sworn.  The  record  presents  the  singular  spectacle  of 
thirteen  jurors  sworn  to  the  same  case,  one  of  whom  remains  sworn 
to  the  present  time  without  having  either  rendered  a  verdict  or 
been  properly  dismissed.  That  a  case  at  law  tried  by  thirteen 
jurors  has  been  held  to  be  error,  see  Whitemarsh  vs.  Davis,  2d 
Haywood  113 ;  so,  also,  in  Doebler  vs.  Commonwealth,  S  S.  k  B. 
237,  it  is  ruled  to  be  error,  if  it  does  not  appear  from  the  record 
that  all  the  jurors  were  sworn.  Thus,  when  the  names  of  eleven 
jurors  were  given  on  the  record,  and  it  was  afterwards  stated  that 
one  of  the  twelve  jurors  was  withdrawn  and  another  called  in  his 
stead,  but  the  name  of  the  juror  last  called  was  not  given  and  it 
did  not  appear  that  he  was  sworn,  judgment  was  reversed.  It  was 
not  urged  in  either  of  the  cases  cited,  that  the  mere  fact  of  the 
trial  was  evidence  of  assent.  Indeed,  in  Doebler  vs.  Common- 
wealth, there  was  strong  reason  to  believe  the  cause  was  tried  by 
the  requisite  number  of  jurors,  and  that  the  error  complained  of 
arose  from  a  clerical  mistake.  But,  notwithstanding,  the  judg- 
ment was  reversed.  It  is  nothing  that  the  latter  is  a  criminal 
case ;  as  so  far  as  concerns  the  jury,  the  mode  of  selection  is  the 
same.  The  case  must  be  determined  by  the  record,  and  it  is  of 
the  first  consequence  that  so  important  an  element  in  the  adminis- 
tration of  justice  as  a  jury,  should  be  selected  in  the  mode  clearly 
pointed  out  by  the  act. 

As  the  cause  goes  down  for  another  trial,  it  is  necessary  to  ex- 
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press  tbe  c^inion  of  the  court  about  the  propriety  of  rejecting  J. 
Kinsman's  discharge.  It  is  conceded  by  the  counsel  that,  without 
without  proof  of  the  bankruptcy  of  Eansman,  the  action  cannot 
be  maintained.  It  is,  therefore,  a  fact  material  to  the  plaintiff  to 
examine  into  the  validity  of  the  exception  taken  to  the  evidence. 
The  objections  are  these :  1st.  That  the  whole  record  should  have 
been  produced.  2nd.  That  the  paper  writing  was  not  a  certificate 
of  dischiurge,  but  only  a  certificate  of  a  certificate.  3rd.  That  the 
form  of  the  same  was  improper  and  illegal. 

The  first  point  we  conceive  to  be,  in  effect,  ruled  by  Boas  vs, 
Hetzel,  3  Barr  298.  It  is  there  held  that  the  4th  section  of  the 
bankrupt  law  makes  the  certificate  of  itself  competent  evidence  of 
the  fact  of  bcmkruptcy.  But  it  is  contended  that  this  applies  only 
to  the  certificate  eiven  to  the  bankrupt  himself,  which  alone  is  evi- 
dence for  himseli,  or  for  any  other  person  who  may  wish  to  avail 
himself  of  the  provisions  of  the  section.  According  to  the  argu- 
ment, if  the  certificate  is  lost,  the  fact  of  the  bankruptcy  can  only 
be  proven,  even  by  the  bankrupt  himself,  by  a  full  exemplification 
of  the  whole  record.  So,  also,  third  persons  must  either  procure 
the  same,  when  the  object  is  to  prove  only  a  single  fact,  on  which 
the  other  parts  of  the  record  can  throw  no  light,  (thereby  expos- 
ing them  to  a  useless  and  burthensome  expense,)  or  they  must  sub- 
poena the  bankrupt  himself,  with  a  duces  tecum.  This  surely 
could  not  have  been  the  object  of  Congress  in  the  4th  section,  the 
obvious  intention  of  which  was  to  dispense  with  an  expense  fre- 
quently burthensome  to  suitors.  The  same  reason  applies  to  third 
?ersons  as  to  the  bankrupt;  they  are  within  the  same  equity, 
'he  defendant  in  error  relies  on  Waterman  vs.  Robinson,  5  mass, 
B.  305;  where  a  contrary  decision  is  said  to  be  held.  But  that 
case  was  ruled  on  the  bankrupt  act  of  1800,  where  the  words  of 
the  statute  are  different;  and  it  may  be,  the  language  of  the  lat- 
ter act  is  changed  with  a  view  to  dispense  with  the  inconvenience 
arising  from  the  construction  of  the  former.  I  am  not,  at  any 
rate,  satisfied  with  the  distinction  taken  between  third  persons  and 
the  bankrupt,  as  that  is  determining  the  point  on  the  letter,  and 
not  the  spirit  of  the  act.  It  is  furuier  contended  that  the  exem- 
plification of  the  certificate  is  but  a  copy  of  a  copy,  and  therefore, 
inadmissible.  But  not  so;  I  view  the  certificate  on  the  record  as 
the  original  decree  of  the  court,  and  the  certificate  granted  to  the 
bankrupt  as  a  copy  of  that  record.  The  argument  of  the  defend- 
BXkt  in  error,  on  this  head,  as  is  correctly  said,  involves  the  absurd- 
ity of  supposing  that  the  court,  in  the  first  place,  grants  the  certi- 
ficate to  the  bankrupt,  and  that  afterward,  the  clerk  of  the  court 
takes  a  copy  of  the  certificate  in  the  hands  of  the  bankrupt,  and 
mi^es  it  part  of  the  record. 

But  it  is  said  that  the  form  of  the  authentication  is  defective, 
Mid  this  I  think  a  fatal  objection.    It  ought  to  appear  that  J.  W. 
VOL.  I. — N. 
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Metcalf,  at  the  time  of  the  certificate,  was  the  clerk  of  the  Dis- 
trict Court.  Judge  Betts  certifies  only  that  the  exemplification  is 
correct,  and  in  due  form  of  law.  This  seems  to  be  the  result  of 
Johnson  vb,  Howe,  2  Stewart  27 ;  Grant  vs.  Levan,  4  Barr  429. 
But,  as  the  cause  is  ordered  for  a  new  trial,  this  is  an  error  of  but 
small  account,  as  the  defect  may  be  amended  by  obtaining  another 
exemplification  of  the  record.  And  the  same  may  be  said  as  to 
the  sJledged  discrepancy  in  dates,  appearing  on  the  record.  I 
must,  however,  be  permitted  to  remark,  that  would  be  no  reason 
for  excluding  the  record,  as  that  is  obviously  a  clerical  error,  and 
it  is  moreover,  immaterial,  in  the  present  controversy,  whether  the 
bankrupt  was  discharged  the  IQth  February^  1845,  or  the  16th 
November^  1845.  The  only  essential  part  is,  whether  he  was  dis- 
charged before  the  commencement  of  the  suit. 
Judgment  reversed  and  a  venire  de  novo  awarded. 


. - — -2021  Perry  versm  Brinton. 

— - —  The  lien  of  a  mortgage,  which  is  the  first  incumbrance  on  the  premises,  except 

.  taxes,  is  not  destroyed  by  a  sheriff's  sale,  under  a  judgment  obtained  for  taxes  sub- 
aetpinuly  assessed.  The  lien  of  such  mortgage  is  preserred  by  the  acts  of  6th 
April,  1830,  and  11th  April,  1885. 

The  act  of  11th  April,  1885,  does  not  operate  to  impair  the  priority  of  lien,  giyen 
to  taxes,  in  the  county  of  Philadelphia,  by  the  act  of  8d  February,  1824. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  a  Bcire  facias  on  a  mortgage  given  by  William  Perry 
to  Sarah  Brinton,  the  testator  of  the  plaintiff,  issued  in  the  name 
of  George  Brinton,  executor  of  the  will  of  Sarah  Brinton  vs. 
William  Perry  and  Samuel  R.  Blair,  terre  tenant. 

The  mortgage,  in  suit,  was  dated  15th  October,  1886,  and  was 
recorded  on  the  same  day,  and  was  given  to  secure  payment  of  the 
mortgagor's  bond,  in  five  years  from  the  date. 

The  terre  tenant  Blair  made  defence : 

The  substance  of  the  defence  was,  that  on  the  6th  September, 
1847,  the  mortgaged  premises  were  sold  by  the  sheriff  of  the  city 
and  county  of  Philadelphia,  by  virtue  of  an  execution  upon  a 
judgment,  duly  obtained  on  a  writ  of  scire  facia»^  issued  by  the 
commissioners  and  inhabitants  of  the  township  of  Moyamensing, 
upon  a  claim  duly  filed  in  the  said  court,  against  the  said  William 
Perry,  owner  or  reputed  owner,  or  whoever  may  be  the  owner  of 
the  lot  of  ground  therein  described,  and  which  was  the  same  in 
substance  as  the  mortgaged  premises  for  corporation  taxes,  Ac., 
duly  assessed  and  registered,  for  the  years  1842,  1843,  1844  and 
1845,  and  were  purchased  by  the  deponent,  who  had  received  a 
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deed  from  the  Bheriff,  duly  acknowledged,  &c.  The  District  Court 
gave  judgment  for  the  plaintiff  below. 

The  question  in  the  case  was  of  a  sheriff's  sale  of  a  lot  of  land 
in  the  county  of  Philadelphia,  by  virtue  of  an  execution  upon  a 
judgment  obtained  upon  a  claim  duly  entered  for  municipal  taxes, 
and  which  were  assessed  subsequent  to  the  mortgage ;  whether  the 
mortgage  on  the  premises,  given  since  the  passage  of  the  act  of 
Sd  February,  1824,  is  discharged. 

The  claim  filed  was  for  corporation  taxes,  and  for  conduit  laid 
in  front  of  the  mortgaged  premises. 

Errors  assigned : 

1.  The  court  erred  in  rendering  judgment  for  the  plaintiff,  upon 
the  rule  to  shew  cause  why  judgment  should  not  be  entered  for 
want  of  a  sufficient  affidavit  of  defence. 

2.  The  court  below  erred  in  deciding  that  the  mortgage,  upon 
which  this  suit  was  brought,  continued  to  bind  the  property  after 
the  sheriff's  sale  of  September  6,  1847. 

8.  The  court  below  erred  in  not  rendering  judgment  for  the 
terre  tenant,  the  purchaser  at  the  sheriff  sale,  upon  his  affidavit  of 
defence  in  this  case :  act  of  8d  February,  1824,  Purdon  1112. 

Sec.  1.  All  taxes  thereafter  assessed  on  real  estate  in  the  city 
and  county  of  Philadelphia,  declared  to  be  a  lien  on  the  said  real 
estate.  "  And  the  said  lien  shall  have  priority  to,  and  shall  be 
fuUy  paid  and  satisfied^  before  any  recognizance,  mortgage,  judg- 
ment, debt,  obligation  or  responsibility  which  the  said  real  estate 
may  become  charged  with,  or  liable  to,  from  and  after  the  passing 
of  this  act." 

Sec.  8.  All  the  provisions  of  the  act  applied  to  taxes  assessed 
by  authority  of  the  city  of  Philadelphia,  or  of  any  corporation  in 
the  city  or  countjr  of  Philadelphia,  (act  of  6th  April,  1830,  Pur- 
don  459,)  where  hen  of  mortgage  shall  be  prior  to  all  other  liens, 
except  other  mortgages,  ground  rents,  and  the  purchase  money 
due  to  the  Commonwealth,  the  lien  of  such  mortgage  shall  not  be 
affected  by  sale  under  a  venditioni  exponas. 

Sec.  2.  Sale  under  a  levari  upon  the  mortgage  not  to  destroy 
the  prior  lien  of  any  other  mortgage. 

After  the  passage  of  the  act  of  6th  April,  1830,  it  was  ascer- 
tained that  the  protection  intended  to  be  given  to  mortgages  by 
the  act  of  6th  April,  1830,  was  in  some  cases  illusory,  on  account 
of  the  provision  in  the  act  of  February,  1824,  making  taxes  a 
lien;  and  the  act  of  11th  April,  1835,  provided,  that  no  lien 
created  by  act  of  3d  of  February,  1824,  should  be  construed  to 
be  within  the  meaning  of  the  act  of  April  6, 1830,  above  referred  to. 

The  act  of  16th  April,  1845,  Purdon  465,  provided,  that  the 
provisions  contained  in  the  first  section  of  the  act  to  which  this  is 
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a  supplement,  (viz:  the  act  of  6th  April,  1830,)  shall  extend,  and 
shall  always  be  deemed  and  taken  to  extend  to  all  cases  of  sales, 
made  by  virtue  or  authority  of  any  writ  of  execution. 

6bo.  4.  The  lien  of  a  mortgage  upon  any  real  estate,  situate  in 
tbe  city  or  county  of  Philaddphia,  shall  not  be  destroyed,  or  in 
any  way  affected  by  any  sale  of  the  mortgaged  premises  under  a 
subsequent  judgment,  {other  than  one  entered  upon  a  claim^  which 
was  a  Hen  on  the  premises  prior  to  the  recording  of  such  mort- 
g€igey)  by  reason  of  the  prior  lien  of  any  tax,  charge  or  assessment 
whatsoever,  but  the  same  shall  continue  as  if  such  prior  Men  did 
not  exist,  and  where,  by  existing  laws,  the  lien  of  such  mortgage 
would  otherwise  continue :  Provided^  That  the  continuance  of  the 
lien  of  such  mortgage  shall  not  prevent  the  discharge  of  such  prior 
liens  for  taxes,  charges  or  assessments,  by  such  sale,  or  the  satis- 
faction thereof,  out  of  the  proceeds  of  such  sale. 

The  sixth  secticm  of  the  act  of  March  11,  1846,  (acts  of  1846, 
1. 115,)  provides,  that  the  lien  of  such  claims  shall  not  be  divested 
)Y  any  judicial  sale,  as  respects  so  much  thereof,  as  the  proceeds 
of  such  sale  may  be  insufficient  to  discharge  and  pay. 

The  District  Court,  Stroud,  J.,  decided  that  the  lien  of  the 
mortgage  was  not  destroyed  by  the  sale. 

He  observed,  inter  alia^  the  defence  relies  entirely  upon  what 
is  argued  to  be  the  proper  meaning  of  the  words  contained  in  the 
parenthesis,  (meaning  in  the  4th  section  of  the  act  of  16th  Aprils 
1845,)  namely :  '^a  claim  which  was  a  lien  on  the  premises  prior 
to  the  recor mng  of  such  mortgage."  It  is  said  the  expression 
^^ihe  lien  prior  to  the  recording  of  the  mortgage,  recojnuzes  the 
retro-active  effect  given  by  the  act  of  3d  February,  18^4,  to  the 
imposition  of  taxes,  and  therefore  as  the  mortgage  of  the  plaintiff 
l>ear8  date  in  1836,  the  judgment  under  which  the  defendant 
«l]um8,  although  for  taxes  not  assessed  until  1842,  is  within  the 
exception  provided  for  by  the  parenthesis,  and  that  a  sale,  founded 
upon  it,  discharges  the  lien  of  the  mortgage. 

But  this  construction  is,  I  think,  plainly  against  the  letter  of  the 
exception,  and  conflicts  beyond  doubt,  not  only  with  the  spirit  of 
the  entire  section,  of  which  the  exception  forms  a  part,  but  is 
against  the  whole  scope  of  le^lation  on  the  subject,  subsequent 
to  the  decision  of  WiUard  vs.  ITcHTis,  2  Bawls  56,  by  which  it  was 
first  authoritatively  settled,  that  a  sheriff's  sale,  under  a  junior 
judgm^it,  destroyed  the  lien  of  a  prior  mortgage. 

The  case  was  argued  by  T.  J".  WTiartony  for  plwitiff  in  error. — 
fie  oontended  that  the  mortgage  was  discharged  by  the  sale ;  that 
ike  lien  of  taxes  was  created,  not  by  the  filing  of  a  claim,  but  by 
the  aets  of  Assembly,  2  B€nrr  224.  That  the  claim,  in  this  case, 
w«s  tiierefore  a  lien,  prior  to  the  recording  of  the  mortgage,  under 
lb»  act  of  1845. 
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That  if  the  Yiew,  <m  the  other  side^  be  corred;,  then  a  mortgage 

EVen  at  the  commencement  of  each  year,  for  the  full  ralue  of  the 
fc,  would  prevent  any  collection  of  taxes,  and  that  the  act  of 
1824,  would  be  negatory,  if  this  constniction  be  given  to  ih%  act 
of  1845.  He  cited  6  Bawle  317 ;  8  W.  ^  S.  449,  Parker's  iq). 
peal,  2  Barr  22.  That  sale  of  unseated  land  for  taxes  destroys 
the  lien  of  a  mortgage,  5  Watts  287,  Fager  V8.  Campbell. 

Priecj  for  Brinton's  executor. — That  the  mortgage  was  recorded 
in  1836 ;  the  taxes  accrued  in  1842-'43-'44  and  '46,  and  they  could 
not,  in  fact,  have  been  liens  before  they  were  laid,  though  when 
laid,  they  would  be  entitled  to  payment  before  inAsequent  mort- 
gages; and  that  upon  the  construction,  that  the  mortgage  was  duh 
oharged  by  the  s^e ;  the  proviso  in  the  fourth  section,  viz  of  the 
act  of  April,  1845,  ^Hhat  the  continuance  of  the  lien  of  sudli 
mortgi^e,  shall  not  prevent  the  discharge  of  such  prior  liens  for 
taxes,  £c.,  out  of  the  proceeds  of  such  sale,''  would  be  without 
meaniM,  8  Watts  816,  Mix  vs.  Ackla ;  7  Watts  418, 419 ;  6  Wh. 
215.  That  these  acts  are  to  be  construed  more  by  their  known 
mtrpose,  than  by  the  letter,  7  W.  476, 7  Pierce  vs.  rotter ;  6  Wh* 
215,  Berger  vs.  Hiester. 

The  opinion  of  the  Court  was  delivered  by 

Bkll,  J. — ^The  single  question  presented  by  the  affidavit  of  de- 
fence is  said  to  be,  whether  the  lien  of  a  mortgage  dated  and  re- 
corded in  1886,  is  destroyed  by  a  sheriflF's  sale,  made  by  virtue  of 
a  levari  facias^  founded  on  a  judgment  recovered  for  taxes  assessed 
in  1842,  and  subsequently ;  there  being  no  other  encumbrance  on 
the  land  sold,  prior  to  the  mortgage.  The  solution  of  this  ques- 
tion depends  on  the  proper  construction  of  several  acts  of  Assem- 
bly, which,  from  time  to  time,  have  been  made  in  reference  to  the 
suliject  of  liens. 

The  first  of  these  necessary  to  be  noticed,  is  the  act  of  Febru- 
ary 3,  1824.  This  not  only  constituted  all  taxes  assessed  upon 
real  estate  within  the  city  and  county  of  Philadelphia  liens  there- 
on, but  also  gave  them  priority  and  right  of  payment,  in  prefer- 
ence to  any  precedent  mortgage  or  other  incumbrance.  As  the 
law  then  stood,  this  priority  of  lien  worked  no  other  consequence 
than  priority  of  payment  out  of  the  proceeds  of  the  lands,  when 
sold  under  judicial  process ;  for  such  a  sale,  at  the  time  of  this 
enactment,  divested  all  precedent  liens,  without  resard  to  the 
period  of  their  origin,  Willard  vs.  Norris,  2  Bawle  56 ;  Corpora- 
tion vs.  Wallace,  8  Bawle  109.  This  contmued  to  be  the  rule 
until  the  act  of  the  6th  April,  1880,  D.  D.  508,  which  provides 
that,  where  "the  lien  of  a  mortgage  upon  real  estate  is  or  shall  be 
prior  to  all  other  liens  upon  the  same  property,  except  other  mort- 
gages, ground  rents,  and  the  purchase  money  due  to  the  Common- 
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wealth,  the  lien  of  such  mortgage  shall  not  be  destroyed,  or  in  any 
way  affected  by  any  sale  made  by  virtue  or  authority  of  any  writ 
of  venditioni  exponas.'*  Looking  rather  to  the  known  purpose  of 
the  Legislature,  to  restore  what  many  supposed  to  be  the  law  of 
Pennsylvania,  before  the  determination  of  Willard  vs.  Norris,  than 
to  the  inefficient  language  in  which  that  intention  was  expressed, 
the  courts,  by  a  liberal  interpretation,  held  that  the  purport  of  the 
statute  is,  to  declare  that  no  mortgage,  or  judgment,  shall  bind 
more  than  the  equity  of  redemption  springing  from  a  prior  mort- 
gage ;  and  that  no  more  than  this  shall  be  sold  under  the  execu- 
tion of  a  posterior  incumbrancer,  Pierce  vs.  Potter,  7  Watts  476 ; 
Bender  vs.  Hiester,  6  Wh.  216.  The  avowed  object  of  this  act, 
manifested  a  strong  disposition  entertained  by  the  law-makers,  to 
protect  first  mortgagees,  against  all  who  should  come  after  them  in 
point  of  time ;  and  the  same  disposition  has  been  exhibited  more 
than  once  since  that  period.  But  it  appears  to  have  been  soon 
discovered,  that  the^ict  of  1830  would  not  avail  for  the  protection 
of  mortgagees  in  the  city  and  county  of  Philadelphia,  where,  under 
the  act  of  1824,  arrears  of  taxes  took  precedence  of  even  first 
mortgages,  and  by  thrusting  them  from  their  position  of  priority, 
threatened  to  render  the  protecting  statute  partially  nugatory. — 
To  remedy  this  it  was,  in  substance,  declared  by  the  act  of  11th 
April,  1835,  that  no  lien  created  by  virtue  of  the  act  of  1824, 
should  be  construed  to  be  within  the  meaning  of  the  act  of  1880. 
Properly  understood,  this  provision  appears  to  be  decisive  of  the 
pending  controversy.  It  is  true,  the  first  section  of  the  act  of 
1830,  speaks,  in  terms,  only  of  sales  by  venditioni  exponas,  as  in- 
competent to  loosen  the  grasp  of  a  pnor  mortgage,  and  that  the 
sale  of  the  premises  here  in  question,  was  had  under  a  levari  fa- 
cias,  after  a  statutory  scire  facias  sur.,  the  tax  claim  filed  in  pur- 
suance of  the  statutes  relating  to  that  subject.  But  we  held  in 
Clark  vs.  Stanley,  10  Barr  482,  that  any  form  of  execution  was 
within  the  equity  of  the  act.  In  determining  its  applicability,  the 
debt  to  be  satisfied  is  everything ;  the  form  of  the  writ  to  be  em- 
ployed nothing.  Now,  here,  the  debt  to  be  satisfied  by  sale  of  the 
premises,  was  assessed  taxes,  created  liens  by  the  act  of  1824. 

But  this  peculiar  lien  is  expressly  excluded  by  the  act  of  1835, 
from  contemplation,  when  considering  the  operation  of  the  act  of 
1830  upon  the  rights  of  this  mortgagee,  and  consequently,  as  I 
understand  it,  his  hold  on  the  land  is  to  be  regarded  as  though  the 
priority  of  lien  given  by  the  older  act  had  no  existence.  In  this 
point  of  view  then,  it  can  make  no  difference  in  the  relative  rights 
of  the  parties,  that  the  land  was  sold  for  taxes ;  for  the  lien  of 
these  must  now  be  regarded  as  posterior  to  the  mortgage  in  deter- 
mining the  effect  of  the  act  of  1830,  upon  the  mortgage,  as  a 
subsisting  lien.  Until,  however,  recently,  some  doubt  seems  to 
have  existed,  whether,  under  the  act  of  1830,  a  first  mortgage  was 
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Tide  for  the  payment  of  liens  for  taxes  out  of  the  proceeds  of  sale, 
notwithstanding  the  continued  lien  of  the  mortgage,  if  all  the  tax 
claims  that  might  be  sued  out  take  precedence  of  die  older  secu- 
rity?' A  further  argument,  of  the  same  import,  is  deduced  from 
the  more  recent  act  of  March,  11,  1846,  (2>.  J).  1060 ;)  the  6th 
section  of  which  declares  '^  that  the  lien  of  such  claims  shall  not 
be  divested  by  any  judicial  sale,  as  respects  sp  much  thereof  as  the 
proceeds  of  such  sale  may  be  insufficient  to  discharge  and  pay;'' 
a  provision  obviously  based  upon  the  concession  of  some  distinct 
and  continuing  incumbrance,  which  might  cause  the  land  to  sell 
for  less  than  the  taxes  assessed  upon  it.  In  short,  the  defendant's 
construction  is,  in  my  apprehension,  in  violation  of  the  manifest 
spirit  of  the  section,  taken  as  a  whole,  and  in  direct  hostility  to 
the  course  of  legislation  on  this  subject.  Fager  V8.  Campbell,  5 
Watts  287,  upon  which  he  relied,  as  in  point,  was  decided  upon 
grounds  which  have  no  application  to  a  case  resting  upon  local 
statutes ;  and  the  most  that  can  be  said  of  the  act  of  23d  Janu- 
ary, 1849,  (2).  D.  1206,)  is  that  it  seems  to  have  been  passed  to 
make  assurance  doubly  sure !  It  is,  I  concede,  more  distinctly 
phrased  than  the  act  we  have  been  considering,  but  is  scarcely 
more  definite  in  its  expressed  object.  It  must  have  been  made,  ex 
majore  eautelaj  or  else,  it  proposes  to  make  another  step  in  advance 
by  confining  the  interfering  Uen  to  a  claim  for  taxes  duly  register- 
ed before  the  mortgage  recorded.  Before  this  act,  taxes  became  a 
lien  from  the  moment  they  were  assessed,  Parker's  Appeal,  8  W* 
k  S.  449. 

Judgment  affirmed. 


Kidgway  &  Budd  versm  Day. 

If  an  indoTser  of  a  promiBSory  note  agree  to  extend  the  time  of  payment^  beyond 
the  matnrity  of  the  note,  such  agreement  amounts  to  a  guaranty  that  he  will  hold 
himself  bound,  at  the  expbration  of  the  period,  agreed  upon  by  him. 

Erbob  to  the  Common  Pleas  of  Montgomery  county. 

This  was  an  action  brought  by  Thomas  Ridgway  and  Henry 
Budd,  trading  under  the  firm  of  Ridgway  &  Budd,  plaintiffs  in 
error,  vs.  Jacob  Dav,  defendant  in  error. 

This  action  was  founded  on  a  promissory  note,  drawn  by  Sam- 
uel W.  Day,  in  favor  of  Jacob  Day,  and  by  him  indorsed  to  the 
plaintiffs,  dated  March  15,  1845,  at  60  days,  for  $1,000,  payable 
at  the  bank  of  Montgomery  county,  and  on  the  subsequent  agree- 
ment and  promises  of  the  defendant  to  continue  his  liability  and 
extend  the  time  for  the  payment  of  the  note.  The  note  was  m  the 
following  form : 
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Plaintififl  offer  to  prove  that  Samuel  W.  Day,  the  drawer,  paid 
on  the  27th  April,  1846,  $100  as  per  indorsement  on  the  note. — 
Objected  to  and  objection  sustained.     Plaintiffs  except. 

The  endorsement  on  the  note  referred  to  is  as  follows : — "  Rec'd. 
Phila.  Apr.  27,  1846,  of  Saml.  W.  Day,  one  hundred  dollars  on 
ac.  of  the  withm  note.  Ridgway  &  Budd, 

"  $100."  per  B.  Kirkpatrich 

Plaintiffs  offer  letters  from  defendant  from  No.  1  to  7,  inclusive, 
and  also  plaintiffs'  letter  to  him.  Defendant  objects  and  is  sus- 
tained.    Plaintifb  except. 

Plaintiffs  offer  under  3d  and  4th  counts  of  narr.,  the  same  note. 
Note  read  to  jury  with  indorsement.  They  also  offer  above  in- 
dorsement of  receipt  ovi  note  of  $100,  and  above  letters,  No.  1  to 
No.  7,  and  plaintiff's  letter  dated  April  20,  1846,  and  also  that 
Samuel  W.  Day  is  indebted  to  the  plaintiffs,  exceeding  the  amount 
of  the  note,  and  that  Samuel  W.  Day  was  insolvent  wnen  the  note 
became  due,  and  is  so  still. 

No  objection  is  made  to  more  than  one  item  being  in  the  offer, 
but  defendant  objects  to  the  substance  of  it,  and  is  sustained. — 
Plaintiffs  except. 

The  jury  found  a  verdict  in  favor  of  the  defendant. 

Errors  assigned : 

The  court  erred  in  rejecting  the  evidence  offered  by  the  plain- 
tiffs, and  referred  to  in  the  1st,  2d  and  3d  bills  of  exceptions. 

The  case  was  argued  by  McMurtrie^  with  whom  was  Mulvany^ 
for  plaintiffs  in  error. — The  charge  of  the  court  was  not  given  on 
the  paper  book,  but  it  was  alledged  that  the  decision  of  the  court 
was,  that  unless  the  plaintiffs  could  shew  a  demand  at  the  bank, 
and  a  refusal  to  pay  and  notice,  the  action  could  not  be  sustained. 

It  was  contended  that  the  holder  of  a  note  may  be  excused  from 
the  presentation  of  it  for  payment,  and  from  notice  of  non-pay- 
ment to  the  indorser,  by  the  agreement  of  the  latter,  to  dispense 
with  the  same,  and  this,  whether  the  note  be  payable  at  a  particu- 
lar place  or  not ;  Story  on  pro.  noteSy  302,  314.  And  a  special 
agreement  to  extend  the  time  of  payment,  dispenses  with  a  de- 
mand of  payment  from  the  maker,  protest  or  notice ;  10  WattSy 
111  Williams  vs.  Brobst ;  and  so  when  protest  is  waived  on  the 
day  of  the  maturity  of  the  note,  10  Barr  103,  Scott  vs.  Greer, 
Story  on  pro.  noteSy  314. 

There  was  no  attempt  on  the  part  of  defendant  to  shew  that  he 
sustained  loss  by  the  omission  of  demand  and  notice. 

There  was  no  consideration  for  the  extension,  and  this  was  es- 
sential to  suspend  the  action  and  discharge  the  indorser ;  Chitty 
on  Bilh  441,  446. 

That  the  necessity  for  demand,  protest  and  notice,  being  once 
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waived,  could  never  affain  be  taken  advantage  of :  16  Ea%U  104, 
Porster  v%,  Jurdison;  3  Bo%,  Sr  Put  363,  Clark  vs.  Develin;  Idem. 
865. 
No  counsel  appeared  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Coulter,  J. — ^An  indorser  is  entitled  to  notice  of  protest  and 
non-payment  of  a  negotiable  note ;  because  the  contract  is  that 
the  maker  will  pay  at  maturity ;  and  the  strict  punctuality  which 
is  the  life  of  the  commercial  law,  authorizes  the  indorser  to  pre- 
sume that  he  has  paid,  in  the  absence  of  any  notice  to  the  contra- 
ry. But  the  right  to  receive  notice,  in  order  to  make  him  liable, 
like  any  other  right,  may  be  waived  by  the  indorser :  Story  on 
fromis9ory  notes  314,  Williams  vs,  Brobst,  10  Watts  111,  Scott 
vs.  Greer,  10  Barr  103,  Clark  vs.  Develin,  3  Bos.  k  Pul.  365. 
The  letter  dated  the  15th  May,  1845,  from  the  indorser  to  the 
payee,  contains  a  distinct  statement  that  the  drawer,  his  brother, 
will  not  be  able  to  meet  the  note  at  maturity,  but  that,  if  the  time  is 
extended  for  thirty  days,  he  will  hold  himself  bound.  This  is  a  dis- 
tinct guarantee  that  he  will  hold  himself  bound,  at  the  end  of 
thirty  days,  after  maturity,  and  is  within  the  case  of  Foster  vs. 
Jurdison,  16  East.  104,  establishing  that,  under  like  circumstances 
the  holder  was  not  bound  to  give  notice.  The  other  letters  offer- 
ed in  evidence,  shew  that  the  "time  was  given  in  consequence  of 
this  request,  and  the  reiterated  recognition  of  this  indulgence. — 
The  whole  proceeding  of  the  plaintiff,  as  evidenced  by  these  let- 
ters, was  not  only  fair  and  exceedingly  indulgent,  but  according 
to  law,  and  seems  little  to  merit  the  requital  it  has  received. 

The  court  erred  in  rejecting  the  1st,  2nd  and  third  bills  of  ex- 
ceptions. 

The  error  assigned  is  sustained ;  the  judgment  reversed,  and  a 
venire  de  novo  awarded. 


Vanleer  versus  Yanleer, 

A  bond  giTen  by  a  husband  to  the  guardians  of  the  poor,  conditioned  for  the 
support  and  maintenance  of  his  wife,  who  had  left  his  house,  is  a  bar  to  his  suc- 
cessful prosecution  of  a  proceeding  for  a  diTorce,  for  wilftd  and  malicious  deser- 
tion, under  the  proTisions  of  the  act  of  the  18th  of  March,  1815. 

This  was  an  appeal  from  the  Common  Pleas  of  Philadelphia 
county. 

On  the  25th  September,  1846,  George  R.  Vanleer,  the  appel- 
lant, filed  his  petition  in  the  court  below,  in  the  usual  form,  pray- 
ing for  a  divorce  a  vinculo  matrimonii  from  his  wife,  Sarah  Van- 
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leer,  on  the  ground  of  wilful  and  malicious  absence  from  his  habi- 
tation, without  just  or  reasonable  cause,  for  upwards  of  two  years 
before  the  filing  of  said  petition. 

The  defendant  denied  the  desertion,  and  averred  in  her  answer 
"that  the  said  George  R.  Vanleer  has,  without  reasonable  cause, 
separated  himself  from  her,  and  for  a  length  of  time  made  no 
provision  for  her  support,  until,  having  become  a  public  charge, 
the  guardians  of  the  poor  commenced  a  prosecution  against  him, 
whi<m  prosecution  was  settled  bj  the  said  libellant  giving  a  bond 
to  the  said  guardians,  conditi(med  for  her  support  and  mainten- 
ance/' 

The  cause  being  thus  at  issue,  a  jury  was  empanneled  for  its 
trial,  before  Hon.  James  M.  Campbell  The  evidence  for  the  lU 
bellant  established  (it  was  urged)  a  case  of  desertion,  as  set  out  in 
the  petition.  The  respondent  produced  evidence  to  negative  that 
position,  and  {inter  alia)  the  following  bond  of  the  libellant,  which 
was  excepted  to  by  his  counsel,  but  admitted  by  the  court : 

The  bond  was  one  by  Vanleer  and  another  as  surety,  to  the 
guardians  for  the  relief  and  employment  of  the  poor  of  the  city 
of  Philadelphia,  the  District  of  Southwark,  &c.  the  townships  of 
the  Northern  Liberties  and  Penn.     It  recited  that: 

Whereas,  Complainant  has  been  made  on  oath  by  Sarah  Van- 
leer, that  the  above  bounden  George  R.  Vanleer,  her  husband, 
has  without  reasonable  cause  separated  himself  from  her,  whereby 
she  has  become  chargeable  to  tiie  inhabitants  of  the  city  of  Phil- 
adelphia, the  Dbtrict  of  Southwark,  and  the  townships  of  the 
Northern  Liberties  and  Penn,  or  some  one  of  them. 

Now  the  conditian  of  this  ohligation  i$  suchj  That  if  the  above 
bounden  George  R.  Vanleer,  and  Robert  Miles,  or  either  of  them, 
their  or  either  of  their  heirs,  executors,  or  adminbtrators,  shall 
and  do,  from  time  to  time,  and  at  all  times  hereafter,  fully  and 
clearly  acquit,  free  and  discharge,  or  well  and  sufficiently  save, 
defend,  keep  harmless,  and  indemnify  the  guardians  aforesaid,  and 
their  successors,  and  also  the  inhabitants  of  the  said  city,  district, 
and  townships,  of  and  from  all  manner  of  expenses,  damages, 
costs,  and  charges  whatsoever,  which  shall  or  may  at  any  time 
hereafter  arise,  happen,  grow,  or  be  imposed  upon  them,  or  either 
or  any  of  them,  for  or  by  reason  or  means  of  the  said  desertion, 
by  paying  to  the  said  obligees  for  the  support  and  maintenance  of 
the  said  wife,  the  sum  of  four  dollars  per  week  from  the  fifteenth 
day  of  July,  last  past,  and  also  the  sum  of  twenty  dollars  to 
pay  for  her  lying-in  expenses,  and  of  and  from  all  other  actions, 
suits,  troubles,  charges,  damages,  and  demands  whatsoever,  touch- 
ing or  concerning  the  same,  then  the  above  obligation  to  be  void, 
otherwise  to  stand,  be  and  remain,  in  full  force  and  virtue. 

The  Judge  instructed  the  jury  as  follows : 

This  case  in  reality  presents  nothing  for  the  consideration  of 
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the  jury;  the  hond  given  by  the  libellant  to  the  guardians  of  the 
poor,  which  is  in  eyidence  and  is  set  out  in  the  defendant's  answer, 
is  a  bar  to  the  successful  prosecution  of  this  proceeding  for  a  di- 
Torce  and  prevents  his  recovering  a  verdict.  This  bond  may  be 
viewed  as  equivalent  to  kcl  agreement  to  live  separate  and  apart ; 
or,  if  not  considered  in  that  light,  the  libellant  is  at  least  preclud- 
ed by  it  from  alledging  that  the  desertion  took  place  from  the  6th 
of  July,  1844.  In  the  face  of  that  bond  before  the  libellant  can 
alledge  wilful  and  malicious  desertion  on  his  wife's  part,  he  ought 
to  have  communicated  to  her  that  his  house  was  open  to  her,  and 
that  he  was  ready  to  supply  her  wants,  and  conduct  himself  to- 
wards her  as  a  husband  ought  to  do.  If,  after  such  notice,  she 
still  persisted,  then  would  the  desertion  have  become  wilful  and 
malicious,  because  without  any  good  cause.  Tou  will  therefore, 
find  a  verdict  for  the  respondent. 

The  libellant  assigned  as  errors : 

1.  That  the  court  erred  in  admitting  the  bond  in  evidence. 

2.  In  their  instructions  to  the  jury,  relative  to  the  efiect  of  the 
bond. 

3.  In  withdrawing  the  whole  case  from  the  jury. 

(7.  OHhUj    or  libelluit. 

St.  Q-eorge  T.  CampbeUj  for  appellee,  cited  Van  Voorhies  vs. 
same,  Wright's  (Ohio)  ^.  686 ;  do.  475. 

The  opinion  of  the  court  was  delivered  by 

BuRNSiBB,  J. — The  first  section  of  the  act  of  18th  March,  1815, 
allows  a  divorce  from  the  bonds  of  matrimony  for  "wilftd  and 
malicioiis  desertion  and  absence  from  the  habitation  of  the  other, 
without  probable  cause,  for  and  during  the  term  and  space  of  two 
years."  Dtmlop  2d,  Ed.  809.  The  supplement  to  the  divorce  act 
of  the  26th  Februair,  1817,  Dunlop  880,  gives  a  divorce  a  mensa 
et  there  to  the  wife  for  cruel  and  barbarous  treatment,  and  enable! 
the  court  to  allow  her  alimony  until  the  husband  is  willing  to  oo- 
habit  with  her,  and  perform  his  marital  duties.  On  the  complaint 
of  the  wife,  the  husband  gave  bond  to  the  guardians  of  the  poor 
to  pay  her  four  dollars  a  week  for  her  support.  This  shows  any- 
thing but  desertion,  on  the  part  of  the  wife.  She  clings  to  her 
husband  for  support.  His  attempt  is  in  disregard  both  of  the 
laws  of  God  and  man,  and  to  pervert  the  act  of  1815  to  a  foul 
purpose,  to  get  clear  rf  his  wife,  when  he  keeps  her  from  his  habi- 
tation and  his  home;  and  this,  he  profanely  swears,  is  "wilful  and 
malicious  desertion,"  on  the  part  of  his  wife !  The  attempt  is  too 
gross  for  deliberate  consideration. 

The  decree  is  aflbmed. 


Digitized  by  VjOOQIC 


214  SUPREME  COURT  [Philadelphia 


M'Michael  and  Maish  versus  Caroline  A.  Mason. 

A  sheriff,  (defencUtnt,)  who  has  wrongfully  leyied  upon  and  sold  the  goods  of  the 
plaintiff,  will  not  be  permitted  to  give  in  evidence,  in  mitigation  of  damages,  that 
he  has  voluntarily  applied  part  of  the  proceeds  of  the  sale  to  the  payment  of  a 
debt  of  the  plaintiff;  as  he  had  no  right  to  make  any  appropriation  of  the  funds 
thus  illegally  obtained. 

Error  to  the  District  Court  of  the  city  and  county  of  FhiladeU 
phia. 

Action,  trespass  vt  et  armis,  kc.y  agaist  Morton  McMichael, 
sheriff,  and  James  Maish,  for  seizing  and  selling  certain  bags  of 
coffee,  as  the  property  of  Robert  A.  Mason,  which  belonged  to 
Caroline  A.  Mason,  the  plaintiff  below. 

On  the  trial.  May  9th,  1848,  the  defendants  (below)  offered  in 
evidence,  in  mitigation  of  damages,  a  bill  for  the  freight  of  the 
coffee  levied  on,  paid  by  the  sheriff  out  of  the  proceeds  of  sale,  al- 
leging that  he  was  entitled  to  credit  therefor,  as  the  freight  was  a 
lien  on  the  coffee  when  levied  on,  and  he  was  obliged  to  pay  it. 

Plaintiff's  counsel  objected,  and  insisted  that  the  property  was 
plaintiff's,  and  that  the  defendant  had  no  right  to  make  any  ap- 
propriation whatever  of  it ;  and  cited  Dallam  v«.Fitler,  6W.  k 
S  323. 

Judge  FiNDLAY,  before  whom  the  case  was  tried,  sustained  the 
objection,  and  rejected  the  evidence  to  which  defendant's  counsel 
excepted,  and  assigned  this  ruling  as  error. 

St.  G^eorge  T.  Campbell^  for  plaintiffs  in  error,  contended : 

1.  That  this  was  admissible  in  mitigation  of  damages.  The 
freight  was  a  lien — the  plaintiff  below  had  no  right  to  possession 
without  its  payment,  and  the  payment  was  in  her  relief. 

2.  That  it  cannot  be  likened  to  the  case  of  Dallam  vs.  Fitler,  6 
W.  ^  S.  323.  There  payment  of  rent  was  decided  not  to  be  evi- 
dence in  mitigation  of  damages,  because  there  the  act  of  the  feartj 
in  levying  the  execution,  made  the  rent  a  lien  under  the  act  of 
assembly,  and  he  could  not  avail  himself  of  the  consequences  of 
his  own  wrong.  Here,  the  freight  was  a  lien  before  the  levy — 
not  by  the  act  of  the  party,  and  the  payment  or  tender  of  it,  was 
a  condition  precedent  to  obtaining  possession. 

Rayhold^  with  whom  was  Crillou,  for  defendants  in  error. 

The  decision  of  the  court  below  was  correct.  The  case  of  Dal- 
lam vs.  Fitler  is  conclusive  on  the  question,  for,  to  allow  the  sheriff 
to  constitute  himself  the  proper  judge  of  the  amount  of  freight 
which  might  be  due — ^to  decide  without  consulting  the  consignee, 
plaintiff  below,  that  the  freight  had  not  been  paid  in  advance — ^to 
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take  upon  himself  to  pay  this  claim,  perhaps  a  second  time — ^to  de- 
termine that  the  consignor  had  not  bound  himself  to  pay  the  freight 
and  been  accepted  for  it  without  recourse  to  the  consignee — ^in 
short,  to  allow  the  sheriff  to  seize  and  sell  a  party's  goods  without 
color  of  right,  (as  the  jury  have  settled  this  sale  to  have  been,) 
and  then  to  decide  what  appropriation  of  the  proceeds  ought  to  be 
deemed  beneficial  to  that  party,  would  be  establishing  a  most  dan^* 
gerous  tribunal. 

Slightly  changing  the  words,  but  adhering  rigidly  to  the  spirit 
of  Dallam  w.  Fitler,  in  the  three  concluding  lines  of  that  opinion, 
we  submit  that  '^  non  constcU  that  these  goods  would  ever  have 
been  detained  by  the  captain  for  the  freight,  and  unless  they  were 
— ^unless  he  chose  to  enforce  his  right  of  detainer  until  payment 
of  the  freight,  there  was  no  lieUy  no  claim  which  justified  the  pay- 
ment by  the  defendant  below. 

Pbb  curiam. — We  think  the  evidence  was  properly  rejected. — 
The  sheriff,  being  a  trespasser  from  the  beginning,  could  gain  no 
right  from  his  wrong — not  even  a  right  to  pay  the  plaintiff's  debt, 
without  request.  A  sheriff  who  has  legally  levied  an  execution  on 
property  bound  by  a  lien,  has  a  right  to  discharge  it,  in  order  to 
get  possession ;  for  his  writ  gives  him  every  implied  power  which 
may  be  necessary  to  the  execution  of  it.  But,  as  it  gives  him  no 
authority  to  seize  the  property  of  a  stranger,  it  gives  him  no  power 
to  disburthen  it,  express  or  implied.  In  this  case  it  was  not  the 
duty  of  the  sheriff  to  meddle  with  the  plaintiff's  property,  and  it 
stands  as  if  the  levy,  which  was  utterly  void,  made  no  part  of  it. 
We  have,  then,  the  naked  case  of  voluntary  payment  of  a  debt  out 
of  the  proceeds  of  a  debtor's  property  wrongfully  converted  ;  but 
not  at  the  debtor's  special  instance  and  request.  Every  one  has  a 
right  to  adjust  his  own  liabilities  ;  and  no  one  has  a  right  to  make 
another  his  debtor,  by  intrusion  into  his  affairs. 

Judgment  affirmed. 


McMichael  et  al.  versus  Skilton  et  al. 

The  BiBtriot  Court  of  the  city  and  county  of  Philadelphia  had  no  jarisdiction 
before  the  passage  of  the  act  of  2l8t  April,  1846,  of  an  action  of  partition  be- 
tween parties  takmg  by  descent  from  one  who  died  sole  seized ;  nor  are  damages 
reooTerable,  in  consequence  of  the  passage  of  Uie  said  act,  against  a  party  who, 
having  purchased  real  estate  sold  under  proceedings  in  partition  in  the  said  court, 
before  the  passage  of  the  said  act,  declined  accepting  a  deed  and  paying  the  pur- 
chase money,  whereby  the  property  was  again  sold  for  a  less  price  than  it  brought 
at  the  first  sale. 

Error  to  the  District  Court  at  Philadelphia, 

This  was  an  action  of  assumpsit  brought  by  Morton  McMichael, 
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sheriff,  to  the  use  of  Charles  B.  Rees,  William  Henry  Rees,  James 
L.  Dunn,  ^md  Sarah  B.,  his  wife,  and  in  her  right,  Charles  A. 
Repplier,  and  Elizabeth  M.,  his  wife,  and  in  her  right,  and  Oeo. 
T.  Rees,  a  minor  over  the  age  of  fourteen  years,  against  Alexan* 
der  Skiltop  and  George  B.  Skilton,  copartners  under  the  firm  of 
A.  k  G.  B.  SkUton. 

Elizabeth  Rees  died  intestate  seized  of  certain  real  estate  in 
Philadelphia  county,  leaving  issue,  the  said  Charles  B.,  William 
H.,  and  George  T.  Rees,  and  Sarah  Dunn  and  Elizabeth  Repplier, 
to  whom  said  estate  descended  in  equal  shares.  Two  of  the  said 
heirs  commenced  an  action  of  partition  on  the  28th  February, 

1845,  in  the  District  Court  of  the  city  and  county  of  Philadel- 
phia, wherein  judgment  quod  partition  &c,  was  rendered  March 
22, 1845.  On  this,  a  writ  of  partition  was  issued,  the  premises 
valued  at  97000,  and  the  parties  refusing  to  take  them,  &c.  &c., 
the  court  issued  an  order  of  sale,  under  which  the  sheriff  (the 
plaintiff  McMichael,)  sold  the  same  to  the  defendants  on  the  7th 
day  of  July,  1846,  for  $5,800,  of  which  the  defendants  paid  J50, 
but  subsequently  refused  to  pay  the  remainder  of  which  the  sheriff 
made  due  return.  This  sale  the  defendants  moved  the  court  to  set 
aside,  but  on  argument  they  refused.  An  alias  order  was  then 
issued,  the  defendants  notified  that  they  would  be  held  responsibto 
for  the  difference  (if  any)  in  the  price ;  this  writ  was  stayed  by  the 
plaintiffs,  a  pluries  order  ksued,  (notice  of  which  and  that  thev 
would  be  held  responsible,  was  given  to  defendants,)  under  whi<^ 
the  premises  were  sold  by  plwntiff  on  the  2d  day  of  February, 

1846,  for  $4150,  for  which  difference  ($1150)  the  above  action  of 
assumpsit  was  brought. 

On  the  trial  below,  the  plaintiffs  were  nonsuited,  on  the  ground 
that  the  District  Court  had  no  jurisdiction  of  the  action  of  parti- 
tion, that  the  whole  of  the  proceedings  subsequent  thereto,  in- 
eluding  the  sale,  were  void,  and  the  defendants  were  not  responsi- 
ble for  the  breach  of  the  contract  of  sale.  To  this  decision  a 
writ  of  error  was  taken. 

Error  assigned. — That  the  learned  Judge  erred  in  entering  a 
non  suit. 

St.  Geo.  T.  CampbeUy  for  plaintiffs  in  error. 
G-.  Wharton^  contra. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J. — The  questifin  to  which  the  attention  of  the  court 
has  been  jparticularly  directed,  is,  whether  the  District  Court,  <m 
the  28th  February,  1845,  had  jurisdiction  of  an  action  of  partition 
between  parties  who  take  by  descent  from  one  who  died  sole  seiz- 
ed.   This  point  was  expressly  ruled  the  19th  November,  1886,  in 
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Olawges  v%.  Clawges,  2  M%U%  84.  The  decision  has  been  acqui- 
esced in  ever  since,  and  has,  moreover,  as  I  conceive,  received  the 
implied  sanction  of  the  legislature  in  the  act  of  1st  April,  1837. 
By  the  latter  act,  passed  no  doubt  with  a  view  to  that  case,  the 
legislature  taking  for  granted  it  was  correctly  ruled,  validate  all 
partitions  theretofore  made  by  the  District  Court,  and  moreover, 
provide  that  in  all  cases  when  further  proceedings  were  necessary 
the  court  shall  have  full  power  and  authority  to  complete  the 
same,  by  sale,  partition,  or  otherwise,  as  fully  and  effectuallv  as 
any  other  court  may  by  law  do.  The  act  of  1837,  be  it  remarked, 
differs  materially  from  the  act  of  1846.  The  latter  act  provides 
that  nothing  contained  in  the  act  entitled  ''an  act  relating  to  Or- 
phans' Courts,  &c.,"  shall  be  construed  to  give  to  the  Orphans* 
Court  exeltisive  jurisdiction  in  the  partition  of  the  real  estate  of 
intestates ;  a  provision  no  where  found  in  the  act  of  1837.  Had 
the  act  of  1837  contained  similar  language,  this  contest  could  not 
have  arisen,  as  it  would  be  too  plain  to  admit  of  argument  that, 
from  and  after  that  date,  a  concurrent  jurisdiction  with  the  Or- 
phans' Court  would  have  been  vested  in  the  District  Court.  Nor 
will  there,  hereafter,  be  any  doubt  as  to  the  concurrent  jurisdic- 
tion of  those  courts.  Whether  the  change  is  for  the  better  it  is 
not  in  our  power  to  say ;  for  as  the  legislature  have  thought  prop- 
er to  pass  an  explanatory  act,  it  will  of  course,  govern  the  con- 
struction from  the  date  of  its  passage.  The  act  of  1846,  however, 
has  no  bearing,  whatever,  on  this  suit.  It  would  be  disrespectful 
to  the  legislature  to  suppose  they  intended  a  palpable  act  of  in- 
justice by  an  attempt  to  interfere  with  vested  rights.  In  this  case 
the  effect  would  be  to  subject  the  defendant  to  the  payment  of 
damages,  which  unquestionably  he  was  not  liable  to  pay,  before 
the  enactment  in  question.  For,  if  the  District  Court,  (the  point 
in  dispute,)  has  no  jurisdiction,  it  was  without  doubt  a  defence  to 
the  payment  of  the  purchase  money,  or  to  any  suit  brought  to  re- 
cover the  difference  in  price,  on  a  resale  of  the  premises.  It  would 
be  a  hard  case  on  the  part  of  the  purchaser,  who  in  refusing  to 
comply  with  the  terms  of  his  purchase,  acted  on  the  advice  of 
counsel  sustained  by  an  express  decision  of  the  court  on  the  very 
point.  It  is  unlike  the  case  of  Menges  vs.  Wertman,  1  Barr  218 ; 
for  there,  there  was  a  shew  of  equity,  at  least,  to  support  the  legis- 
lative act,  but  here  there  is  none  whatever.  The  second  section 
of  the  act  of  21  March,  1846,  ratifies  and  confirms  all  proceedings 
in  actions  of  partition  of  the  real  estates  of  intestates  theretofore  in- 
stituted. If  therefore,  any  proceedings  have  been  had  in  the  Dis- 
trict Court,  in  cases  of  intestates,  the  titles  are  confirmed  under 
the  principles  ruled  in  Menges  vs.  Wertman.  But,  beyond  this 
it  has  no  effect  whatever,  nor  was  it  intended  to  have  any,  except 
that,  since  its  passage,  a  concurrent  jurisdietion  is  vested  in  that 
CourU  Clawges  vs.  Clawges  was  ruled  on  the  22d  section  of  the 
VOL.  I. — 0, 
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act  of  19tli  April,  1794 ;  an  act  intended,  as  is  said  in  the  pre- 
amble, to  prevent  any  doubt  which  might  thereafter  arise  concern- 
ing the  manner  in  which  partition  of  an  intestate's  estate  may  be 
made.  This  case  must  be  determined  on  the  construction  of  that 
act,  so  far  as  the  jurisdiction  of  the  court  is  concerned,  as  there  is 
no  alteration  that  I  can  perceive,  in  this  respect,  made  by  the  sub- 
sequent act  of  the  29th  March,  1832,  I  have  carefully  examined 
the  case  of  Glawges  vs.  Glawges,  and  have  satisfied  myself  it  is 
correctly  ruled.  It  would  be  needless  to  repeat  what  has  been 
well  said  by  Mr.  Justice  Jones,  who  delivered  the  opinion  of  the 
court.  Tms  would  seem,  also,  to  have  been  the  opinion  of  Justice 
Huston,  in  Seider  vs.  Seider,  6  Wharton  222 ;  and  is  in  accord- 
ance with  the  13th  section  of  the  act  of  21st  March,  1806,  which 
provides  that,  in  all  cases  where  a  remedy  is  provided,  a  duty  en- 
joined, or  any  thing  directed  to  be  done  by  any  act  or  acts  of  as- 
sembly of  this  commonwealth,  the  directions  of  said  act  shaU  be 
strictly  pursued.  But,  even  if  doubts  existed  of  the  correctness 
of  the  decision,  I  should  not  feel  disposed  to  overrule  it,  after  it 
has  been  permitted  to  stand  unquestioned  for  so  so  long  a  time, 
and  after  being  recognized  by  the  legislature,  to  the  injury  of  a 
person  who  has  acted  in  good  faith,  and  is  in  no  manner  of  default 

Judgment  affirmed. 


Siter  et  al.  versm  J.  B.  Morrs. 


13  218  A  policy  of  insurance  against  fure  of  a  particular  building  of  a  commission  and 

^^P38  forwarding  firm,  covering  "merchandize  generally,  and  without  exception,  their 

own,  or  held  in  trust  or  on  consignment,*'  applies  to  property  destroyed  by  fire  in 
euoh  building  consisting  of  household  furniture^  vearing  apparel,  and  books,  receiyed 
and  held  in  deposit  by  l£e  said  firm,  subject  to  the  onler  of  the  owner,  as  well  as 
to  the  property  of  the  firm,  and  goods  consigned  to  them  on  commission;  and  the 
owner  can  recover  his  proportionate  share  of  the  amount  covered  by  tiie  policy 
and  ptud  over  by  the  Insurance  Company  to  the  firm,  in  an  action  for  money  had 
and  received. 

Ereor  to  the  District  Court  of  the  city  and  county  of  PhSa- 
delphia. 

This  was  an  action  for  money  had  and  received,  brought  by 
plaintiff  below  to  recover  his  proportionate  share  of  a  payment  of 
(10,000  made  to  the  defendants  by  the  Spring  Garden  Fire  In- 
.surance  Company,  for  loss,  under  a  policy  of  insurance  against 
£re,  which  covered  in  tiiat  amount  from  the  2d  day  of  July,  1846, 
^  ihe  2d  day  of  July,  1846,  "merchandize  generally,  and  with- 
out exception,  their  own,  or  held  in  trust,  or  on  consignment,  con- 
tained in  the  brick  building  and  shed  adjoining,  situate,"  &o. 

Ihe  defendants  are  commission  merchants  and  forwarding  agents 
in  the  city  of  Philadelphia  where  tiiey  kept  a  warehouse  for  die 
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receiving  of  goods  to  be  forwarded  as  directed,  for  which  they  re- 
ceiyed  a  compensation.  They  received  per  railroad,  certain  goods 
in  boxes  and  loose,  said  to  be  furniture^  wearing  appao'el^  and 
bookSf  on  acconnt  of  the  plaintiff,  and  held  them  on  deposit  sub- 

1*ect  to  his  order,  having  at  that  time,  and  at  the  time  of  the  fire 
lereinafter  mentioned,  a  policy  of  insurance  as  above  stated. — 
They  had,  also,  in  their  warehouse  at  the  same  time  other  mer- 
chandize, their  own  and  on  consignment,  to  the  value  of  (12.026.25. 
The  Judge  (Stroud,  J.)  reserved  the  question  of  the  plaintiff's 
right  to  recover  under  the  evidence,  and  submitted  to  the  Jury 
the  questions  of  the  value  of  the  plaintiff's  soods  destroyed  by 
fire  and  the  consequent  proportion  of  the  (10,000  insurance  mo- 
ney, to  which  he  was  entitled. 

The  Jury  found  a  verdict  in  favor  of  the  plaintiff  for  (1000 ; 
and  subsequently,  the  question  of  law  having  been  considered, 
and  the  opinion  of  the  court  being  in  favor  of  the  plaintiff,  judg- 
ment was  so  ordered. 

The  opinion  of  the  court  below,  which  was  delivered  by  Stroud, 
J.,  was  as  follows: 

The  expression  ^^  held  in  trusty**  to  say  nothing  of  the  broad 
term  ^^on  eansignmenty'*  seems  to  me  to  comprehend  and  protect 
the  plaintiff's  goods.  The  defendants  are  commission  merchants 
and  forwardinff  agents^  and  kept  the  warehouse  which  was  burnt 
down,  for  receiving  goods,  to  be  forwarded  as  directed.  They  re- 
ceived the  plaintiff's  goods  and  held  them  on  depowty  subject  to 
his  order.  They  had  received,  under  the  name  of  a  loading  com- 
mission, a  certam  sum,  and  were  entitled  to  diarge  upon  uie  im- 
plied usage  in  the  business,  an  equal  amount,  whidi  they  denomi- 
nated a  receiving  commission,  and  which  I  presume  to  be  properly 
for  storage.  The  commissions  actually  paid  appear  to  have  been  for 
service  not  yet  rendered.  But  this  consideration  can  have  no  ef- 
fect upon  the  rights  of  the  parties. 

The  definition  of  hailmenty  according  to  all  the  authorities  of 
reputation,  describes  accurately  the  arrangement  which  subsisted 
between  the  plaintiff  and  defendants,  as  to  the  ^ds  of  the  for- 
mer. "Bailment,  properly  so  called,"  says  Sir  William  Jones, 
<^is  a  delivery  of  goods  in  trust  on  a  contract,  express  or  implied, 
that  the  trust  shall  be  duly  executed,  and  the  goods  re-delivered 
as  soon  as  the  time  or  use  for  which  they  were  bailed,  shall  have 
elapsed  or  be  pexformed."  Judge  Story,  for  a  reason  which  he 
suggests,  and  which  is  obviously  well  founded,  makes  a  slijght 
change  in  this  definitioiL  He  describes  bailment  to  be  "a  delive- 
ry of  a  thing  in  trust  for  some  special  object  or  purpose,  and  up* 
on  a  contract  express  or  implied,  to  conform  to  tne  object  or  pur- 
pose of  the  trusL''  Story  on  BaihnentSy  2. 

Both  definitions  descnbe  the  condition  of  the  plaintiff's  ooods 
at  the  time  of  their  destniction,  as  respects  the  relation  <2  the 
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parties  to  each  other.  There  is  no  doubt,  therefore,  that  the 
language  of  the  policy  is  broad  enough  to  comprehend  the  goods 
of  the  plaintiff.     That  a  trustee  may  insure,  and  after  the  hap- 

Eening  of  a  loss  within  the  policy,  recover  the  amount  for  the 
enefit  of  the  party  really  interested,  has  long  since  ceased  to  be 
an  open  question.  Policies  similar  to  the  present,  in  which  the 
insurance  is  expressly  declared  to  be  not  merely  of  the  property 
of  the  assured,  in  his  own  right,  but  of  property  held  by  hun  in 
trusty  and  on  consignment  or  commission,  ana  the  like,  are  of  eve- 
ry day's  occurrence.  They  are  adapted  to  the  varied  wants  of  a 
large  mercantile  community,  and  the  construction  which  gives  to 
all  the  property  fairly  within  the  language  used,  equal  protectionj 
does  but  carry  out  the  true  meaning  and  actual  purpose  of  the 
party  in  whose  name  the  instrument  was  obtained.  That  it  covers 
the  whole  value  of  all  such  property,  as  between  him  and  the  in- 
surer, and  not  the  mere  interest  of  the  former,  has  been  decided 
in  De  Forest  vs.  Fulton,  Fire  Insurance  Company,  1  Hale  Rep. 
84,  118,  136.  That  such  was  the  intention  of  the  parties,  it 
seems  to  me  impossible  to  doubt.  What  other  meaning  could  the 
parties  have  had?  Why,  having  provided  for  their  own  property, 
and  property  held  on  consignment,  was  that  held  in  trust  men- 
tioned? What  else  does  it  mean  in  this  connection,  but  property, 
the  custody  and  possession  of  which  were  in  themselves,  but  the 
actual  ownership  in  others  ?  The  defendants'  business  sufficiently 
indicates  this.  They  are  stated  to  be  forwarding  agents.  Their 
business  would  therefore  frequently  place  the  property  of  others 
in  their  warehouse.  The  two  kinds  of  commission  which  they 
charged  is  a  sufficient  manifestation  that  they  anticipated  such  a 
reception.  At  a  small  expense,  much  more  than  repaid  by  their 
augmented  business,  induced  by  the  confidence  which  an  insurance 
would  inspire,  they  produced  tneir  policy.  Its  terms  place  all  the 
goods  witoin  the  warehouse,  from  time  to  time,  on  the  same  level, 
all  are  equally  protected. 

Our  attention  was  directed  in  the  argument  to  a  sentence  in  the 
Commentaries  of  Judge  Story,  on  the  Law  of  Agency y  near  the 
conclusion  of  section  1,  p.  126  of  third  edition.  Speaking  of  in- 
surance effected  by  agrente,  he  says,  "they  may  insure  in  thenr 
own  names,  or  in  the  name  and  for  the  benefit  of  the  principaL 
If  they  ensure  in  their  own  name  onli/y  they  may,  in  case  of  loss, 
recover  the  whole  amount  of  the  value  of  the  property  insured, 
firom  ihe  underwriters,  and  the  surplus  beyond  their  own  interest 
will  be  a  resulting  trust  for  the  benefit  of  their  principals."  The 
references  which  are  given  do  not  so  much  as  allude,  in  the  slight- 
est manner,  to  what  is  supposed  to  be  the  meaning  of  this  passage, 
I  do  not,  however,  think  it  was  intended  to  apply  to  a  poucy,  ex- 
pressing in  plain  terms,  that  it  embraced  alike  the  interests  of  the 
agent  and  his  principal— property  exclusively  his  own,  and  prop- 
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erty  which  belongs  to  others  in  fact,  but  which  he  held  in  trust  for 
them.  This,  I  apprehend,  would  not  be  called,  by  the  author, 
property  insured  in  the  agefn£%  own  name  only.  But  if  the  mean- 
mg  be  as  has  been  supposed  by  the  counsel,  I  am  not  aware  of  any 
other  authority  for  it,  but  that  of  the  honored  jurist  himself,  ana, 
no  reason  being  suggested  by  him  in  its  support,  and  my  own  con- 
yictions,  after  a  careful  examination  of  the  subject  being  different, 

1  must  adhere  to  them. 

From  this  judgment  defendants  took  a  writ  of  error. 

Mi K.  Pricey  for  defendants  in  error,  contended: 

1.  That  plaintiff  below  was  not  of  the  class  covered  by  the 
policy,  and  cited  De  Bolle  vs.  Penn'a  Ins.  Co.  4  Wh,  68;  Farks 
vs.  Genl.  Ins.  Co.  5  Pichg.  36 ;  Story's  Agency ^  sec.  3. 

2.  That  the  goods  of  the  plaintiff  below  were  not  merchandize 
nor  the  subject  of  the  insurance :  Ross  vs.  Thewaite,  Hilyard  on 
Insurance;  7  Law  and  Equity ^  11-19;  2  Peters'  S.  0.  R.  49; 
Hilyard  17 ;  Baker  vs.  Marine  Lis.  Co.  2  Mason  367. 

E.  Shippen  and  G-.  M.  Wharton^  for  defendants  in  error,  relied 
on  the  principles  laid  down  by  the  court  below,  and  also  cited 
Milaudon  vs.  Atlantic  Ins.  Co.  8th  Louis* a  Rep.  557 ;  Mammond 
on  Ins.  67 ;  Tyler  vs.  Etna  Ins.  Co.  12  Wend.  507 ;  13  Mass.  61 ; 
IZMass.  267;  3  Mass.  133;  Ham.  on  Ins.  23;  Hughes  on  Ins. 
37;  11  Pickering  85;  Ellis  on  Ins.  22,  81, 155;  3  Mass.  280; 

2  Hale  372 ;  Watkins  vs.  Durand,  1  Porter  251. 

The  opinion  of  the  court  was  delivered  by 

BunNSiDE,  J. — The  opinion  of  the  District  court,  as  delivered 
by  Judge  Stroud,  on  the  reserved  point,  is  an  able  exposition  of 
the  law.  We  adopt  it.  The  only  point  that  had  color  of  difficul- 
ty in  ihe  case,  was  the  allegation  that  the  ffoods  of  the  plaintiff 
were  not  merchandize,  within  the  policy.  After  a  careful  exaini- 
nation  of  the  policy,  we  are  satisfied  they  were  covered  by  its 
provisions,  iflie  poKcy  is  on  "  merchandize  generally ,  and  without 
exception^  their  own,  or  held  in  trust,  or  on  assignment^  contained  C  * 
in  the  bach  building  and  shed  adjoining.''  In  the  specification 
'^ merchandize  generally"  includes  books  and  stationary  in  pack- 
ages. This  policy  covered  goods,  wares,  and  merchandize,  as  well 
as  goods  in  trust  or  on  commission.  We  think  the  goods  of  the 
plaintiff  destroyed  were  within  its  provisions. 

Judgment  affirmed. 
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Tarns  verstis  Way  et  al. 

Where  tn  aotioii  on  a  promissory  note  wbioh  had  been  indorsed  and  assigned, 
was  farooght  nearty  six  years  after  it  became  dne  by  the  holder  against  the  maker, 
an  affidayit  of  defence  setting  forth  that  the  note  was  paid  before  assignment,  by 
the  indorser's  haTing  reoeired,  as  the  agent  of  the  maker,  money  to  the  ftail  amount 
of  the  note,  and  which  he  had  prerionsly  agreed  to  take  in  payment  of  it,  in  con- 
nection witii  the  lapse  of  time,  raises  a  strong  presomption  that  the  note  was  not 
indorsed  until  oyerKlae;  and  presents  such  a  case,  on  the  record,  as  should  go  to 
a  jury.    Snyder  w.  Riley,  6  Barr  164,  re-affirmed. 

Error  to  the  District  Court  of  the  city  and  county  of  PhUa- 
delphia: 

This  action  was  brought  by  Way  uid  Wilson  against  John  Tarns, 
on  the  20th  July,  1848,  upon  a  promissory  note  drawn  by  the  lat- 
ter in  fayor  of  William  Tarns,  due  on  the  29th  July,  1842,  as  fol- 
lows  * 

PhOadelphiOj  July  26tA,  1841. 

(200  00.  Twelve  months  after  date,  I  promise  to  pay  to  the 
order  of  William  Tams,  two  hundred  dollars,  without  defalcation, 
for  value  received.  John  Tahs. 

Indorsed,  William  Tarns. 

For  value  received,  I  hereby  assign  the  within  note  to  Way  k 
Wilson.  Wm.  Hsnrt  Tams. 

John  Tams  made  an  affidavit  of  defence,  setting  forth  that  the 
note  was  paid  before  it  was  assigned,  as  William  Tams,  as  his 
agent,  between  the  date  and  assignment,  did  agree  to  and  actually 
receive  an  amount  of  money  sufficient  to  pay  such  note,  and  in 

Jayment  of  it :  also  that  Wm.  Henry  Tams  was  the  son  of  tiie  in- 
orser,  and  that  the  said  note  was  assigned  to  him  without  con- 
sideration ;  and  farther,  that  two  or  three  years  ago,  on  receiving 
a  note  from  a  lawyer  claiming  said  note,  he  had  sent  his  brother 
James  to  Wm.  Tams,  who  gave  him  a  note  addressed  to  said  law- 
yer to  stop  all  proceedings,  which  was  delivered,  and  nothing  fur- 
ther heard  of  the  promissory  note  until  last  winter. 
^  The  court  below  gave  juogment  for  the  plaintiff  which  was  as- 
signed for  error. 

The  opinion  of  the  court  was  delivered  by 

BuRNSiDE,  J. — The  note  in  question  was  near  six  years  due, 
before  the  action  was  instituted  upon  it.  This  fact,  of  itself,  rais- 
ed a  violent  presumption  that  it  was  not  indorsed  in  the  due  course 
of  commercial  business.  This,  in  connection  with  the  other  facts 
stated  in  the  affidavit  of  defence,  tended  to  show  that  it  was 
indorsed  when  over-due.  Besides,  the  affidavit  was  positive  that 
^^  it  was  paid,  and  extinguished  before  it  was  assigned.''   The  case 
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of  Snyder  V9.  Biley,  6th  Barr  165,  was  deliberately  considered ; 
i%  decides  this  case.  Here  the  evidence  stated  in  the  affidavit,  in 
connection  with  the  lapse  of  time,  raised  more  than  suspicion,  and 
the  plaintiff  ought  to  have  shown  when  and  how  he  became  the 
holder.  Staleness  of  claim  is  always  suspicions  in  cases  of  com- 
mercial credit,  which  is  based  on  punctuality.  The  court  ought  not 
to  have  rendered  a  judgment  for  the  plaintiff. 

The  case  presented  on  the  record  ought  to  have  gone  to  a  jury. 
Judgment  reversed  and  a  vewhre  do  novo  awarded. 


Christmas  versm  Biddle. 

A  certificate  of  stock  in  a  bank,  in  another  State,  sent  to  an  indiyidoal  here 
with  authority  to  sell  it,  is  not  snbject  to  foreign  attachment,  under  the  laws  of 
tills  State. 

The  Planters  Bank  of  Mississippi  was  the  owner  of  certain 
shares  of  stock  of  the  Commercial  Bank  of  Natchez.  In  1843,  it 
made  an  assigment  to  Mandeville,  et  al.,  in  trust  for  creditors  of 
certain  property,  among  which  are  these  shares.  On  the  5th  of 
July,  1844,  a  certificate  for  some  of  these  shares  was  issued  to 
Henderson  by  the  bank  of  the  XT.  States,  at  Philadelphia,  a  trans- 
fer agent  of  the  Conmiercial'  Bank.  On  the  16th  of  January, 
1846,  the  plaintiff  served  a  foreign  attachment  upon  Biddle  &  Co., 
in  an  action  on  a  judgment  aeainst  the  Planters  Bank.  In  April, 
1846,  Henderson  forwarded  his  certificate  to  Biddle  &  Co.,  brokers 
in  Philadelphia,  with  directions  to  sell  at  a  limited  price.  In  his 
letter  he  asserted  that  he  was  but  a  trustee,  and  not  personally 
interested.  Biddle  &  Co.  retained  the  certificate  up  to  the  trial 
of  the  seL  fa.  against  themselves  as  garnishees,  not  having  dis- 
posed of  the  stock. 

The  court  non-suited  the  plaintiff. 

Hdzlehursty  for  plaintiff  in  error. 
The  resulting  interest  of  the  bank  was  attachable,  and  the  judgment 
could  have  been  enforced,  for  there  was  a  transfer  agency  here. 

«7.  Williams  Biddle  ^  WilliamSy  contra. 

There  was  no  evidence  of  any  title  in  the  defendant.  Nor  does 
the  act  of  assembly  contemplate  such  a  case.  The  existence  of  an 
agency  is  immatenal,  for  it  might,  at  any  time,  have  been  with- 
drawn, and  then  a  transfer  could  not  have  been  compelled. 

The  opinion  of  the  court  was  delivered  by 

CouLTBR,  J. — ^The  attachment  process  is  a  proceeding  in  rem, 
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and  the  matter  and  thing  attached  must  be  in  the  power  and  ju- 
risdiction  of  the  court.  Yon  mi^ht  as  well,  by  an  ideal  and  con- 
Btnictive  service  on  the  person  of  a  defendant  resident  in  Missis- 
sippi, summon  him  to  appear  in  our  court,  as  to  attach  him  to 
compel  an  appearance  by  attaching  his  bank  stock  in  a  bank  loca- 
ted and  established  bj  law  in  Mississippi.  This  stock  is  held  and 
transferable  according  to  the  law  of  its  creation,  the  statute  of 
Mississippi,  on  the  books  of  the  bank  only,  either  in  person  by  Uie 
holder,  or  by  his  attomejr  duly  appointed.  It  will  hardly  be  con- 
tended that  lands  in  Mississippi  could  be  attached,  because  the 
owner  had  sent  on  to  this  city  his  title  deed  with  power  to  a  bro- 
ker to  sell  the  same  and  raise  money.  Yet  there  is,  in  fact,  no 
difference.  It  is  the  stock  of  the  bank  which  is  attached  in  this 
case,  and  the  individual  to  whom  the  certificate  of  stock  was  sent 
with  power  to  sell,  is  made  the  garnishee.  Bank  stock  is  made 
subject  to  levy  and  attachment,  recently  by  our  statutes ;  but, 
then,  it  is  bank  stock  of  our  own  State,  subject  to  our  own  laws, 
and  transferable  by  a  judicial  sale  under  them  ;  and  not  British, 
or  French  bank  stock,  or  the  bank  stock  of  any  other  State,  which, 
in  this  respect,  is  to  be  considered  as  a  different  sovereignty,  and 
the  property  created  by  its  laws  must  be  considered  subject  to 
those  laws,  because  its  banks  can  exist  in  no  other  mode,  nor  in 
any  other  place  than  prescribed  by  its  laws. 

To  hold  the  contrary  would  do  absolute  injustice  to  our  own  cit- 
izens, by  making  them  accountable  for  the  whole  value  of  the  stock 
which  they  were  empowered  to  sell,  inasmuch  as  they  could  not 
produce  it  to  be  sold  on  a  fi.  fa.y  and  as  a  sale  on  such  process 
would  be  841  idle  and  void  ceremony.  Moreover,  it  would  dis- 
courage commerce  and  trade,  to  hold  that  such  a  power  to  sell 
bank  stock  was  attachable  without  being  of  any  service  to  the  at- 
taching creditor,  for  the  process  would  be  whoUy  valueless  and  in- 
sufficient in  Mississippi,  to  transfer  the  title  to  the  stock  in  the 
Planters  Bank  of  that  State. 

The  judgment  of  the  court  below  is  affirmed. 


Appeals  of  During,  ELing  and  Miller. 

9^  SC  ^l6sl  InBoWent  trustees,  acting  by  adTice  of  counsel,  and  in  good  faith,  not  held  re- 

^  sponsible  for  neglecting  to  proceed  to  ayoid  assignments,  proceedings  under  which 

had  been  restrained  by  the  court,  by  injunction  which  was  afterwards  dissolved 
when  a  distribution  took  place  ;  though  it  subsequently  was  held,  that  the  assign- 
ments were  Toidable  for  patent  defects  and  the  property  might  have  been  recover- 
ed, the  court  having  jurisdiction  with  full  notice  of  the  conduct  of  the  trustees, 
having  reftised  to  remove  them  from  their  office. 

Nor  though  the  distribution  in  which  they,  as  creditors,  participated,  shewed 
that  there  was  property  which  had  not  been  assigned,  and  which  rendered  the  as- 
signments voidable,  under  Thomas  tw  Jenks,  6  Raxhy  221,  such  property  having 
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aotoally  paseed  to  the  afldgnees ;  the  extent  of  tliat  decision  being  considered  not 
to  hare  been  then  distinctlj  understood. 

Nor  is  there  eyidence  of  mala  fide»^  in  resisting  a  dismissal  from  their  office,  on 
the  ground  of  neglect,  &c.,  after  they  had  been  appointed  by  the  court,  without 
request  made  by  ^em. 

Kor  are  they  accountable  for  diyidends  reoeived  by  them,  as  releasing  creditors, 
where  they  had  executed  the  releases  before  their  appointment  by  the  court,  which 
had  notice  of  their  conflicting  interests,  when  they  ordered  them  to  give  bond. 

From  the  Common  Pleas  of  PhUcidelphia : 

January  17,  and  four  subsequent  days,  and  also  re-argued  Feb- 
ruary 12th.  These  appeals  were  taken  from  the  decree  of  the  court 
below,  discharging  Weber  and  McEean  from  their  office  as  insol- 
vent trustees  of  the  members  of  the  firm  of  R.  &  J.  Phillips,  and 
confirming  the  report  of  the  auditor,  finding  that  the  appellees  had 
no  funds  in  their  nands  and  that  they  had  not  by  neglect  of  duty 
or  mismanagement  of  the  trust,  rendered  themselves  liable  to  any 
sum  of  money. 

Pending  these  appeals  the  Common  Pleas  again  referred  the 
matter  to  an  auditor,  who  after  taking  testimony,  reported  a  ba- 
lance due  by  the  appellees  of  }173,863  43,  by  reason  of  the  neg- 
lect and  mismanagement  of  the  appellees  as  trustees. 

By  an  order  of  this  court,  the  proof  taken  before  the  second 
auditor  was  allowed  to  be  read  in  evidence  on  the  hearing  of  these 
appeals. 

The  controversy  arose  out  of  the  assignments  of  R.  &  J.  Phillips. 
On  the  22d  March,  1837,  that  firm  assigned  to  Samuel  Moss, 
certain  property  in  and  to  arrive  in  the  State  of  New  York,  in 
trust  to  pay  Jonas  Phillips  &  Sons  in  the  first  place,  and  then  aU 
other  creditors.  There  was  no  stipulation  for  a  release,  but  the 
assignment  was  not  recorded  here  as  required  by  the  act  of  1818. 

On  the  22d  of  June,  the  same  firm  made  an  assimment  to  the 
same  parties  of  their  partnership  property,  and  specific  real  estate 
in  trust  to  pay  certain  debts,  and  then  releasing  creditors  gener- 
ally. This  assignment  did  not  contain  words  transferring  the  in- 
dividual property  of  the  ass^ors.  It  was  shown  that  one  of  them 
owned  valuable  furniture.  This  was,  however,  included  in  the  in- 
ventory and  sold,  and  the  proceeds  received  and  accounted  for  by 
the  assignees  under  the  deed.  The  other  assignor  owned  real  es- 
tate not  mentioned  in  the  assignment ;  but  it  was  incumbered  be- 
yond its  value. 

On  the  2nd  September,  1837,  the  assignors  prosecuted  their  pe- 
titions for  the  benefit  of  the  insolvent  laws.  On  the  19th  of  Oc- 
tober they  were  discharged,  and  Weber  and  McKean  appointed 
their  trustees  by  the  court.  Before  this  Weber  and  McKean  had 
executed  releases  as  creditors  under  the  June  assignment. 

In  July,  1838,  the  court  directed  the  appellees  to  enter  into  a 
bond  with  sureties  in  the  penalty  of  $20,000,  as  insolvent  trustees. 
This  was  done  on  the  29th  of  September. 

I.- 
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In  October,  1838,  the  Messrs.  Lizardis  presented  a  petition  to 
the  court,  setting  forth  the  June  assignment  and  averring  that 
Weber  and  McKean  had,  as  releasing  creditors,  a  direct  interest 
in  establishing  the  validity  of  the  assignment  against  the  petition- 
ers, and  the  other  non-releasing  cremtors  who  vrere  about  com- 
mencing proceedings  to  have  it  set  aside  ais  fraudulent,  and  pray- 
ing the  court  to  discharge  the  trustees  and  appoint  others.  A 
citation  was  taken,  whether  it  was  served  did  not  appear,  but  the 
rule  was  discharged.  In  September  and  December  terms,  1837, 
several  attachment  executions  under  judgments  against  R.  k  J. 
PhiUips,  had  been  served  on  the  assignees  as  garnishees.  But 
until  the  decision  ol  Stewart  w.  McMin,  6  W.^S.  100,  in  1842, 
the  rule  was  considered  to  be  that  these  executions  bound  the  sur- 
plus only,  4  W.  l^S.  410,  2  Miles  163. 

On  the  8th  of  February,  1838,  the  first  account  of  the  assignees 
under  the  June  assignment  was  filed.  On  the  21st  of  March  it 
was  referred  to  auditors  for  distribution. 

On  the  29th  September,  1838,  Weber  and  McEean  had  com- 
menced an  action  of  assumpsit  against  the  assi^ees.  Mr.  Ran- 
dall, then  being  their  counsel.  On  the  1st  Oct<H>er,  the  assignees 
addressed  a  circular  to  the  releasing  creditors,  informing  them  that 
this  action  was  brought  for  the  avowed  jpurpose  <^  procuring  a  de- 
cision, that  the  June  assimment  was  void,  and  requesting  the  par- 
ties to  employ  counsel.  ITothing  further  was  done  in  this  case 
until  May  11,  1844,  when  the  narr.  was  filed. 

On  the  20th  February,  1838,  the  Lizardi's  filed  a  bill  in  tiiis 
court  against  the  assignors,  and  the  assignees  alledging  the  June 
assignment  to  be  fraudulent,  because  of  the  omission  of  the  real 
estate  of  one  of  the  assignors,  and  praying  an  injunction  to  re- 
strain the  assignees  from  distributinff  any  of  the  proceeds  of  the 
assignment.     The  injunction  issued  tne  same  day. 

On  the  3rd  November,  1838,  the  assignees  filed  a  bill  in  the 
nature  of  a  bill  of  interpleader,  against  all  the  parties  claiming 
title,  and  praying  directions  of  the  court  as  to  their  conduct  under 
the  June  assignment. 

On  the  3d  January,  1839,  Fassit  filed  a  bill  against  the  assignees. 
In  this  bill  it  was  alledged  that  the  March  assignment  was  fraudu- 
lent, because  it  assigned  partnership  efiiacts  to  pay  the  individual 
liabilities  of  the  members  of  the  firm  which  was  insolvent.  The 
June  assignment  was  attacked  on  the  ground  set  forth  in  Lizardi's 
bill.  An  injunction  issued  on  the  7tii,  restraining  the  assignees 
from  further  proceedings  under  the  assignments. 

The  answer  of  the  assi^ees  to  the  bill  of  Fassitt,  denied  the 
fraud  alledged,  averred  Uiat  the  omitted  house  was  incumbered 
beyond  its  value,  and  that  they  did  not  intend  to  distribute  the 
funds,  being  restrained  by  injunction,  until  they  receive  the  direc- 
tions of  the  court,  which  they  had  prayed  in  their  bill. 
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On  the  15th  April,  1839,  the  cai2se  having  been  heard,  the  in- 
junction was  dissolved.  The  reasons  are  stated  in  4  Whart.  409. 
On  the  26th,  Mr.  Fallon,  as  counsel  for  a  creditor,  gave  the  as- 
signees notice  that  the  assignments  vrere  void,  and  that  payments 
by  tiiem,  though  nnder  an  order  of  court,  would  be  at  their  peril. 

On  the  6th  May,  1889,  the  auditors  appointed  to  distribute  the 
fund  mentioned  in  the  account,  which  was  filed  on  the  8th  of  Feb- 
ruary, 1838,  were  qualified,  and  then  proceeded  to  make  distribu- 
tion of  that  Amd  and  of  other  monies  which  had  come  to  the  hands 
of  the  assignees  pending  the  reference.  These  were  distributed 
by  their  report,  among  the  preferred  and  releasing  creditors, 
among  whom  were  Weber  and  McKean.  This  report  was  confirm- 
ed in  due  course  by  the  court,  on  the  21st  of  September,  1839. — 
Immediately  afterwards  certificates  were  issued  by  the  Prothono- 
tsry,  and  the  amounts  paid  to  the  respective  creditors  by  the  as- 
signees. 

On  the  8th  October,  1842,  Sayen,  a  non-releasing  creditor,  pre- 
sented a  petition  to  the  Common  Pleas,  setting  forth  the  assign- 
ments made  "  on  certain  designated  trusts,"  wiich  "  were  fraud- 
ulent and  voidable  on  that  account;"  that  the  trustees  were 
interested  in  upholding  the  assignments  and  praying  their  dis- 
charge. The  answer  of  the  trustees  referred  to  the  decision  in 
Fassitt  w.  Phillips,  as  adverse  to  the  attempt  to  set  aside  the  as- 
signment, and  to  the  pendency  of  Hanson  vz.  Eustace,  in  the 
Supreme  Court  of  the  United  States.  It  alledged  that  all  the 
property  had  passed  under  the  assi^ments  and  admitted  they  had 
taken  no  steps  adverse  to  them,  behoving  them  valid.  The  repli- 
cation in  July,  1843,  set  forth  that  the  March  assignment  had  not 
been  recorded,  (the  final  settlement  and  payment  under  this  as- 
signment were  made  on  the  25th  May,  1839,)  that  the  decision  in 
Fassitt  v%.  Phillips,  was  in  consequence  of  the  answer  denying  the 
fraud  charged,  and  was  not  a  final  decree  on  that  question.  The 
trustees  then  filed  a  further  answer,  in  which  they  denied  having 
neglected  their  duties,  alledging  they  had  brought  suit  in  1838,  to 
assert  any  rights  which  might  exist  by  reason  of  any  defects  in 
the  assignments.  After  this  no  further  proceedings  were  had,  be- 
cause they  possessed  no  information  to  sustain  it,  nor  funds  to 
carry  it  on,  and  the  questions  were  involved  in  several  suits  then 
pending,  and  likely  to  be  settled  in  the  Supreme  Court.  That  the 
creditors  might,  if  so  disposed,  have  carried  on  the  suits  which 
were  necesssurily  for  the  benefit  of  all  the  creditors,  but  they  had 
not  seen  fit  so  to  do,  nor  had  they  expressed  any  dissatisfaction 
with  the  conduct  of  the  trustees  until  filing  of  the  petition.  On 
the  10th  of  February,  1844,  the  petition  was  dismissed,  and  an  ap- 
pointment of  an  auditor  refused. 

On  the  29th  January,  the  case  of  Hennessey  v%.  The  Western 
Bank  was  argued,  and  it  was  there  questioned  whether  the  omis- 
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Bion  of  general  words  conveying  all  the  assignor's  property  from 
an  assignment  stipulating  for  a  release  did  not  render  it  void  with- 
out regard  to  the  fact  of  there  being  property  not  conveyed,  as 
it  was  ultimately  decided  that  it  did. 

On  the  17th  February,  Wicht,  Werner  &  Co.  non  releasing 
creditors,  presented  a  petition  to  the  court  repeating  the  objection 
to  the  March  assignment,  that  it  had  not  been  recorded,  and  al- 
ledging  that  the  June  assignment  was  fraudulent,  because  stipu- 
lating for  a  release  it  omitted  certam  real  estate,  the  property  of 
one  of  the  assignors.  That  the  trustees  had  notice  of  these  facts 
by  the  insolvent  proceedings,  and  had  taken  no  steps  to  prevent  a 
misapplication  of  the  funds,  saving  the  suit  at  law  commenced  but 
not  prosecuted.  A  dismissal  was  prayed.  The  trustees  submitted 
themselves  to  the  court,  and  a  reference  was  made  to  an  auditor. 
The  petitioners  gave  evidence  before  the  auditor  tending  to  shew 
that  large  sums  of  money  had  been  drawn  from  the  firm  and  in-, 
vested  in  a  house  built  by  one  of  the  members  of  the  firm,  and 
that  there  was  other  valuable  property  really  belonging  to  the 
members  of  the  firm  which  did  not  pass  by  the  assignments.  But 
it  did  not  appear  that  the  trustees  had  knowledge  of  these  facts. 
They  also  read  the  communication  of  the  trustees  taken  in  the 
matter  of  the  bankruptcy  of  the  firm.  McKean  stated  that  he 
had  received  no  property  as  trustee.  He  had  performed  certain 
acts  such  as  giving  security  by  the  advice  of  counsel.  Whenever 
he  had  an  intimation  that  any  acts  were  unnecessary  he  referred 
to  his  counsel,  and  did  what  he  was  advised.  He  had  an  intima- 
tion that  there  was  some  property,  but  was  advised  he  had  nothing 
to  do  with  it;  it  belonged  to  the  asssignees.  He  understood  the 
asssignment  had  been  confirmed  by  the  Supreme  Court. 

Weber  stated  that  he  was  informed  by  his  counsel,  Mr.  Chaun- 
cey,  his  duties  as  trustee  would  commence  when  that  of  the  as- 
signees ended.  He  understood  the  dividends  were  stopped  by  some- 
thmg  done  by  Judge  Baldwin,  but  understood  the  assignment 
was  confirmed  by  the  Supreme  Court.  He  had  always  been  ready 
and  willing  to  perform  his  duties  as  trustee,  and  acted  under  the 
advice  of  nis  counsel,  Mr.  Chauncey. 

They  also  proved  by  one  of  the  arbitrators  to  whom  the  case  of 
Weber  vs.  Samuel  had  been  referred  that  although  several  meet- 
ings were  held  nothing  material  had  been  done  up  to  September, 
1844. 

In  June,  1844,  a  correspondence  passed  between  the  counsel  of 
the  trustees  and  Messrs.  Guillou  &  Fallon,  representing  numerous 
creditors  of  R.  &  J.  Phillips,  in  which  the  former  requested  the 
latter  to  furnish  proofs  to  sustain  the  suit  brought  to  avoid  the  as- 
signments. 

In  reply  the  grounds  on  which  the  assignments  were  considered 
void  were  referred  to. 
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It  was  proved  by  the  counsel  who  drew  the  June  assignment 
that  the  house  was  omitted  by  his  advice  after  consultation  with 
Mr.  Ghauncev,  because  it  was  so  much  encumbered  as  to  be 
worthless.  The  March  assignment  was  prepared  under  the  advice 
of  their  counsel  in  New  York. 

On  the  coming  in  of  the  auditor's  report,  which  was  confirmed, 
Weber  &  McKean  petitioned  to  be  discharged  as  trustees,  which 
was  granted  and  Miller  appointed  in  their  stead,  and  these  ap- 
peals taken.  The  auditor  among  other  reasons  for  holding  them 
not  accountable  said,  that  notwithstanding  all  the  litigation  on  the 
subject  of  these  -essignments,  he  could  find  no  trace  of  an  objec- 
tion to  the  March  assignment  for  want  of  a  registry  until  it  was 
taken  in  the  replication  to  Sayen's  petition  in  1843,  and  that  a 
trustee  could  not  be  held  responsible  for  ignorance  or  oversight, 
when  the  objection  had  escaped  so  many  counsel.  As  to  the  mo- 
ney paid  away  before  their  appointment,  the  assignees  being  dis- 
charged under  Steward  vs.  McMin,  of  course  these  trustees  were ; 
and  3iat  they  were  entitled  to  the  benefit  of  the  presumption  that 
the  fund  had  all  been  paid  away  within  the  year  after  the  assign- 
ment, there  being  no  notice  or  proof  that  they  had  knowledge  to 
the  contrary.  As  to  the  June  assignment,  the  record  in  Fassit  vs. 
Phillips,  exhibited  the  objection  now  made,  and  that  all  parties 
had  acquiesced  in  that  decision  as  determining  the  validity  of  the 
assignments,  and  that  having  no  funds  to  prosecute  their  suit  fur- 
ther it  would  have  been  imprudent  to  do  so  after  that  decision. — 
As  to  the  dividends  received,  being  purchasers  by  their  release 
prior  to  their  appointment  and  not  being  under  obligations  to  at- 
tach the  assignments,  they  were  not  accountable  for  these. 

The  action  brought  by  Weber  vs.  McEean,  as  trustees  against 
the  assignees,  was  then  prosecuted  by  Miller,  and  resultea  in  a 
verdict  and  judgment  which  was  reversed.  The  court  in  error 
holding  that  the  assignees  were  not  liable  for  payments  made  un- 
der the  first  assignment,  though  after  suit  brought,  until  after 
notice  was  brought  home  to  them  that  the  suit  was  directed 
against  the  March  assignment,  nor  were  they  liable  for  payments 
made  under  the  decree  of  the  court  under  the  June  assignment, 
though  after  notice  of  the  suit. 

Tms  judgment  was  given  May  15,  1848.  On  the  20th,  the 
Common  Pleas,  pending  these  appeals,  on  the  petition  of  Miller 
Uie  substituted  trusteee,  appointed  an  auditor  to  inquire  whether 
Weber  k  McKean,  by  negUgent  mismanagement  or  unfaithfulness 
in  the  execution  of  their  trust,  or  otherwise,  had  rendered  them- 
selves liable  in  any  way,  and  directed  him  to  state  an  account  and 
report  in  whatsoever  they  were  so  liable.  As  has  been  already 
stated,  the  evidence  taken  before  this  auditor,  was  read  on  the 
hearing  of  these  appeals. 

Before  this  auditor  the  counsel  for  Weber  &  McKean  called  a 
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nnmber  of  witnesses,  creditors  or  representing  creditors  of  R.  J. 
Phillips,  (who  were  stated  to  be  all  the  creditors  within  the  juris- 
diction,) who  stated  that  they  had  never  called  on  Weber  &  Mc- 
Kean  to  institute  proceedings  to  avoid  the  assignments;  some  of 
them  were  ignorant  of  the  assignments,  and  some  of  the  insolvent 
proceedings. 

Mr.  Chauncey  stated  that  he  was  consulted  by  Weber,  one  of 
the  insolvent  trustees;  but  he  could  not  remember  having  been 
consulted  about  the  assignments,  or  that  any  question  was  made 
as  to  their  validity ;  he  was  under  the  impression  that  Weber  and 
himself  thought  the  insolvent  assignments  passed  no  property; 
he  could  not  remember  having  expressed  the  opinion  stated  by 
Weber  (above)  but  was  under  me  impression  he  entertained  it; 
he  had  had  the  two  assignments  before  him  and  had  no  doubt  of 
their  validity  prior  to  the  decision  of  Hennessey  vs.  The  Western 
Bank;  his  impression  was  they  accorded  with  assignments  which 
had  passed  for  valid  in  and  out  of  court;  he  could  not  recall  any 
question  proposed  on  that  subject,  but  his  advice  was  based  on  the 
belief  the  assignments  were  valid;  he  had  no  reason  to  suppose 
that  Weber  ever  acted  in  opposition  to  his  advice. 

Mr.  Jos.  R.  Ingersoll  stated  he  had  been  consulted  in  1842,  bv 
Weber  &  McKean,  as  their  counsel,  Mr.  Chauncey  being  his  col- 
league for  Mr.  Weber.  He  drew  the  answer  to  Sayen's  petition, 
which  assumed  the  validity  of  the  assignments  on  grounds  then 
deemed  conformable  to  law;  he  believed  Weber  communicated  to 
him  Mr.  Ghauncey's  views ;  until  the  decision  in  Hennessey  vs. 
The  Western  Banx,  he  had  always  supposed  the  rule  in  Thomas 
vs.  Jenks,  required  the  omission  of  actual  property  to  avoid  an 
assi^ment  stipulating  for  a  release. 

Mr.  Ingraham  and  Mr.  Phillips,  the  counsel  for  the  voluntanr 
assignees,  stated  they  had  understood  that  the  decision  in  Fassit 
vs.  rhillips,  had  obviated  the  objections  raised  to  an  immediate 
distribution  under  the  June  assignment,  hence  it  took  place  im- 
mediately afterwards. 

Mr.  Phillips  further  stated  that  all  objections  to  the  discharge 
of  the  members  of  the  firm  of  R.  &  J.  Phillips,  in  the  insolvent 
court  were  withdrawn,  and  no  one  manifested  any  interest  in  the 
matter.  The  names  of  Weber  &  McEean  as  trustees,  were  in- 
serted by  the  clerk  of  the  court,  no  one  requesting  or  objecting 
to  it. 

Mr.  Dunlap  stated  that  Mr.  Chauncey,  who  was  consulted  with 
reference  to  the  drawing  of  the  assignments,  was  of  the  opinion 
that  they  were  in  conformity  to  the  existing  laws.  A  question 
was  maae  as  to  the  propriety  of  inserting  the  incumbered  house, 
but  this  was  overruled. 

They  further  proved  by  two  of  the  non  releasing  creditors,  that 
in  1848-9  they  had  made  a  bargain  with  counsel  to  prosecute  their 
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cliums  for  a  contingent  remnneratlon  of  50  per  cent.,  and  by  the 
present  trustee  that  he  had  arranged  with  his  connsel  to  allow 
them  a  contingent  fee  of  one-third  of  the  amonnt  recovered. 

A  correspondence  between  the  counsel  of  Miller  and  of  Weber 
and  McKean,  occurring  after  the  decision  of  Weber  v%.  Samuel, 
(the  suit  brought  by  the  trustees  in  1848)  was  read,  in  which  a  re- 

rfit  was  made  to  furnish  proof  of  notice  to  these  defendants, 
t  that  suit  was  directed  against  both  assignments.  In  reply 
this  was  asserted  as  a  fact,  but  no  other  evidence  was  furnished 
than  was  already  in  the  possession  of  the  substituted  trustee.  Af- 
terwards when  this  suit  was  tried,  the  verdict  resulted  in  discharg- 
ing the  assignees  from  liability  under  the  March  trust,  but  for  a 
small  balance  remaining  in  their  hands  undistributed. 

It  was  also  proved  t&t  on  the  application  being  made  to  the 
court  to  permit  the  assignors  to  si^  tne  insolvent  assi^ments  on 
the  29th  of  September,  1838,  (which  had  been  omitted)  the  attor- 
ney of  Lizardi  k  Co.  applied  to  the  court  to  have  the  appoint- 
ment of  the  trustees  altered  on  account  of  their  adverse  interest 
as  releasing  creditors,  but  the  court  refused;  whether  of  their  own 
motion  or  on  objection  made,  the  witness  could  not  recollect,  say- 
ing that  if  the  trustees  were  recreant  to  their  trust  they  would  be 
responsible. 

Chiillou  and  Fallon  for  the  appellants. — The  question  is  whether 
these  parties  as  trustees  are  liable  for  gross  negligence.  The  in- 
formality of  the  March  assignment  was  patent,  and  what  other 
objection  has  ever  been  made  to  it  ?  Yet  it  is  conceded  by  them 
that  the  allegations  induced  them  to  bring  a  suit  which  they  never 
prosecuted,  not  even  to  the  filing  a  warr.,  until  all  the  funds  were 
gone;  nor  did  they  give  notice  or  take  anv  steps  to  prevent  the 
loss  of  the  money.  Their  liability  for  this  has  been  passed  on,  7 
Barr  523,  where  it  was  the  ground  for  discharging  the  assignees. 
They  did  not  even  require  an  account  under  that  trust,  nor  that 
the  preferred  debt  should  be  proved;  nor  in  any  way  appear  as 
trustees.  The  necessi^  of  promptness  is  shewn  by  Okie  V9.  Kel- 
ley.  The  liability  of  trustees  for  negligence  and  loss  by 
delay,  &c.  is  shewn  by  2  Stor.  Eq.  sec.  1268-75;  Lew.  on  TrmU 
297,  287,  95;  STT.  445;  1  Mas9.  198;  1  Hov.  on  Fraud  484-6; 
9  Barr  210;  9W.  k  S.  107.  The  otherwise  inexplicable  error  of 
the  court  in  appointing  them  trustees  when  their  interests  were 
wholly  adverse,  and  when  objection  was  made,  can  only  be  ac- 
counted for  by  the  urgency  of  their  desire  to  continue  in  office,  and 
the  representations  that  their  neglect  was  at  their  own  peril.  For 
what  purpose  was  this?  An  adverse  trustee  would  have  prevented 
the  receipt  of  their  dividends  as  releasing  creditors.  They  alone 
as  representing  all  the  non  releasing  creditors  could  attach  the  as- 
fdgnment  or  claim  before  the  auditor:  9  Barr  855;  7  t6.  628,  yet 
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they  did  not  do  this ;  but  on  the  contrary,  preferred  and  obtained 
payment  on  their  individual  accounts.  A  still  more  palpable  ground 
of  liability  is  the  allowance  of  the  distribution  of  the  proceeds  of 
the  individuals  composing  the  firm,  which  it  is  not  pretended  was 
assigned.  As  to  the  dividends  received  by  themselves,  there  is 
the  additional  principle  that  no  trustee  can  receive  the  trust  funds 
on  his  own  account  or  profit  by  a  neglect  of  his  duty,  8W.  k  S. 
378;  Star.  Eq.  sec.  533;  Z  Mason  Z\2;  ZM.k  Sel570.  This 
too  13  an  answer  to  the  argument  that  they  were  without  funds, 
for  these  dividends  were  part  of  the  trust  property.  But  why 
talk  of  want  of  funds  when  they  employed  counsel  to  resist  efiForts 
to  remove  them  from  their  place.  The  want  of  information  ia  an- 
swered by  the  fact  that  notorious  as  the  litigation  was,  they  never 
applied  to  parties  or  counsel  for  information :  3  Penna.  70.  They 
rely  on  the  advice  of  counsel,  but  there  was  no  such  advice  given. 
The  counsel  bringing  the  suit  in  1838,  was  dropped.  Mr.  Chaun- 
cey  had  no  information  on  the  vital  point,  the  doubts  as  to  the 
assignments  and  of  their  own  suit  for  the  purpose  of  testing  them. 
Mr.  IngersoU  was  not  employed  until  after  the  distribution  in 
1839.  As  to  Fassit  vs.  Phillips,  the  decree  purports  to  be  merely 
interlocutory  and  is  based  on  the  assertion  that  the  funds  will  not 
be  distributed  until  the  court  shall  decree  it.  It  is  said  the  objec- 
tion to  the  March  assignment  was  not  stated  until  1843.  The 
notice  in  1839,  implied  it,  for  there  was  no  other  objection,  and  it 
was  expressljr  set  forth  in  Hanson  vs.  Eustace  2  Sow.  697.  The 
case  is  one  m  which  trustees  having  clung  to  a  trust  for  the  pro- 
tection of  their  private  interests,  have  assimied  the  responsibility 
of  all  loss  which  has  ensued  to  their  cestuis  que  trxist  by  reason  of 
their  neglect. 

Ch.  Ingersolly  Randall  and  Dallas^  contra. — ^It  is  for  the  first 
time  these  parties  have  an  opportunity  of  being  heard,  though 
their  case  is  treated  as  prejudged  by  decisions  on  which  their  ad- 
versaries alone  were  heard.  The  question  is  how  far,  when  the 
law  is  confessedly  changed  by  judicial  legislation,  trustees  are  to 
be  held  responsible  for  ignorance  in  relying  on  the  only  lights  in 
their  possession.  Facts  as  they  existed  in  1839,  are  to  be  the 
standard  of  judging  them ;  for  at  that  time  all  the  loss  accrued, 
all  monies  not  then  distributed  have  been  collected.  In  1837,  the 
assignments  were  made,  since  declared  to  be  fraudulent  on  their 
face.  The  insolvent  trustees  knew  they  had  been  drawn  by  most 
experienced  counsel.  They  saw  that  these  assignments  presented 
no  obstacle  to  a  discharge  in  the  insolvent  court;  and  as  late  as 
1845,  the  auditor  and  the  court  below  saw  nothing  in  their  conduct 
subjecting  them  to  liablili^.  Under  the  same  facts  they  have 
been  recently  held  liable  in  $173,000.  The  insolvent  assignments 
not  having  been  signed  for  a  year  the  matter  was  entirely  open  to 
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eredttors.  The  attachments  laid  appear  now  to  have  been  direct- 
ed against  the  surplus  owing  to  the  small  number  of  releasing 
creditors.  No  act  of  their  own  made  them  trustees  and  the 
amount  of  the  security  was  a  hint  by  the  court  that  their  duties 
were  confined  to  the  surplus.  The  application  of  Lizardi  appears 
to  have  been  refused  by  the  court  of  its  own  motion,  for  it  does 
not  appear  that  it  was  even  served ;  certainly  no  opposition  is 
shown.  Thus  the  court,  with  the  documents  before  them,  and 
knowing  their  claim  as  releasing  creditors,  could  see  nothing  con- 
flicting in  their  duties.  Their  suit  was  certainly  directed  against 
the  surplus  of  which  there  was  a  probability,  though  it  stood  for 
any  purpose  which  might  be  developed.  What  were  the  objec- 
tions to  the  assignment?  Until  Hennessey  w.  The  Western 
Bank,  and  the  replication  to  Sayen's  petition,  we  look  in  vain 
for  any  intimation  of  objection  but  actual  fraud.  On  other 
grounds  alone  have  the  assignments  been  avoided,  and  these  after 
the  mischief  was  past  remedy.  But  who  is  liable  for  the  neglect 
of  the  suit?  Clearly  that  was  the  business  of  the  agent  neces- 
sarily employed.  In  this,  as  in  all  their  other  acts,  they  are 
shown  to  have  acted  under  the  advice  of  counsel.  Is  it  to  be 
presumed  they  did  not  communicate  the  facts  fully?  Mr.  Chaun- 
cey  admits  his  opinion  and  advice  were  based  on  the  validity  of 
the  assignments,  and  it  was  not  changed  until  Hennessey  v%.  The 
Western  Bank.  Did  he  not  know  the  contents  of  the  papers  af- 
ter advising  on  the  form?  What  else  had  they  to  consult  him 
about?  Their  rights  as  against  the  assignees  were  their  only 
rights  as  trustees.  As  it  was  essential  to  employ  such  agency 
they  are  not  responsible  for  the  mistakes  of  that  agent:  ^^yry  % 
Eq.  sec.  201;  5  Ve%.  144:  4  aSI  &  jB.  24:  Lew.  on  Trusts 
117-18. 

The  next  point  is  the  bills  filed  and  the  decision  in  Fassit's 
case.  The  record  there  exhibited  every  objection  since  sustained, 
and  yet  they  are  not  alluded  to  either  by  counsel  or  court.  Had 
that  decision  been  pronounced  on  the  bill  of  interpleader,  the  de- 
fence would  have  been  perfect;  what  mattered  the  accident  that 
that  case  was  first  brought  to  a  hearing?  The  most  important 
cases  are  thus  settled  by  an  interlocutory  order  which  is  consid- 
ered as  settling  the  principle.  The  effect  of  that  decision  need 
not  be  discussed  beyond  remarking  that  the  counsel  of  those  whose 
responsibility  was  immediate  to  the  court  below,  acted  on  it  at  once 
and  treated  the  controversy  as  ended.  There  is  a  distinction  be- 
tween the  liability  of  mere  legal  trustees  for  those  sui  juris  and 
others  not  competent  to  act.  Here  were  creditors  for  thousands 
of  dollars  proved  not  to  have  moved  where  it  was  perfectly  com- 
petent for  them  to  do  so  in  the  names  of  the  trustees,  or  by  ad- 
vancing money  to  have  compelled  their  action.  Why  did  not  the 
attaching  creditors  sweep  the  fund  ?  Are  they  or  their  counsel 
VOL.  I. — P. 
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liable  for  not  foreseeing  the  rule  tbat  their  attachments  bound 
roperty  fraudulently  conveyed  as  executions?  These  trustees 
_ad  no  funds.  What  contingent  fee  would  have  compensated 
counsel  for  the  chance  before  Hennessey  vs.  The  Western  Bank? 
We  see  that  one  third  and  in  some  instances  two  thirds  was  con- 
sidered proper,  after  the  right  of  Miller  was  in  effect  decided. — 
Their  avowed  action  spread  on  the  records  at  the  time  shows  they 
never  dreamed  of  any  impropriety,  and  it  had  the  sanction  of 
the  court  to  which  they  as  trustees  were  accountable,  who  refused 
to  dismiss  them,  though  admitting  they  were  taking  no  action. 
The  objections  by  the  trustees  to  be  removed  are  obvious.  It 
would  have  been  an  admission  of  their  own  neglect.  But  it  is 
supposed  there  is  a  distinction  as  to  the  dividends  received.  Their 
rights  as  releasing  creditors  had  vested  before  their  appointment, 
and  they  were  not  bound  to  sacrifice  their  private  interests  when 
appointed  by  the  court  trustees:  Prevost  vs.  Gratz  1  Pet.  C.  (7. 
364 ;  2  FA.  53 ;  13  S.  &  jB.  838.  They  were  purchasers  of  their 
dividends,  and  they  obtained  them  by  a  decree  which  can  only  be 
overturned  for  fraud  on  the  court.* 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — ^It  is  unnecessary  to  examine  all  the  respond- 
ent's points,  for  at  least  one  of  them  is  well  taken ;  or  to  sift  the 
evidence  with  which  the  cause  is  loaded,  in  order  to  prove  that 
they  ought  to  have  known  more  than  they  actuallv  knew.  They 
are  not  chargeable  for  negligence  or  ignorance ;  for  it  is  a  sound 
rule  in  Pennsylvania,  and  perhaps  in  England,  though  the  deci- 
sions are  discrepant  there,  that  a  trustee  who  has  acted  faithfully 
and  by  advice  of  counsel,  is  not  answerable  for  mistake.  The 
most  prudent  could  do  no  more.  It  was  said  in  Belchoir  vs.  Par- 
sons, Amb.  209,  that  a  trustee  who  acts  by  other  hands  than  his 
own,  whether  from  necessity  or  in  accordance  with  usage,  is  not 
responsible  for  losses ;  and  the  principle  is  applied  to  the  custody 
of  trust  property,  which  is  put  on  a  footing  with  that  of  a  bailee. 
When  a  trustee  has  to  steer  his  course  among  the  rocks  and  shoals 
of  his  duty,  he  would  be  justly  chargeable  with  the  consequences 
of  disaster,  did  he  reject  the  services  of  a  professional  pilot,  and 
act  of  his  own  head.  He  would  be  guilty,  so  to  speak,  of  official 
barratry.  On  the  other  hand,  he  would  not  be  answerable  for 
losses  induced  by  the  incompetence  of  the  pilot.  It  was  well  said 
by  the  Master  of  the  Rolls  in  Vez  vs.  Emory,  5  Vez  144,  that  if 
the  trustee,  in  that  case,  had  paid  by  the  advice  of  any  counsel  in 
England,  he  would  not  have  held  hmi  liable :  but  it  was  ill  said 
by  the  Chancellor  in  Doyle  vs.  Blake,  2  Seh.  and  Lef.  248,  that 
he  had  no  doubt  the  executors  meant  to  act  fairly,  but  that  they 

*  The  re-argament  itbs  oonfined  to  ih»  qoestioa  m  to  the  diTideiicb  reoeired. 
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had  been  misadvised,  and  the  Court  must  proceed,  not  on  the  ad- 
vice given,  but  on  the  acts  done ;  and  that  if  the  acts  were  wrong 
under  the  best  advice  which  could  be  procured,  public  policy  re- 
quired that  the  trustee  should  be  the  person  to  suffer.  How 
short-sighted  and  cruel  does  this  narrow  dictum  of  Lord  Kedes- 
dale  appear,  when  it  is  contrasted  with  what  was  said  by  Lord 
Hardwicke  in  King  v%.  the  Earl  of  Plymouth,  1  Diok.  126 ;  "  if 
there  is  no  mala  fdcB^'*  said  he — "nothing  wilful  in  the  conduct 
of  the  trustee — the  Court  will  always  favor  him.  For  as  a  trust 
is  an  office  necessary  in  the  concerns  between  man  and  man,  and 
which,  if  faithfolly  discharged,  is  attended  with  no  small  degree 
of  trouble  and  anxiety,  it  is  an  act  of  great  kindness  in  any  one 
to  accept  it :  to  add  hazard  and  risk  to  that  trouble,  and  to  sub- 
ject a  trustee  to  losses  which  he  could  not  foresee,  would  be  a* 
manifest  hardship,  and  deter  any  one  from  accepting  so  necessary 
an  office."  His  rule  of  responsibility  is  politic  and  just ;  but  Lord 
Redesdale*s  rule  would  throw  the  execution  of  trusts  into  the 
hands  of  knaves  or  fools. 

What  he  said,  however,  was  actually  no  more  than  a  dictum ;  for 
the  administrators  had  consulted  no  one,  professionally  or  other- 
wise. They  were  self-advised,  (the  Chancellor  probably  used  the 
word  mis-advised,  in  that  sense,)  and  they  acted  with  culpable 
indifference  to  the  interests  they  were  bound  to  protect.  As 
they  were  charged,  on  that  ground,  the  decision  can  scarce 
be  said  to  conflict  with  Vez.  V9.  Emory.  No  English  or 
American  case  sustains  Doyle  vb.  Blake;  for  the  misconduct 
eharged  in  Oliver  v%.  Court,  8  Price  167,  was  supineness  of 
the  trustee  in  selling  an  estate  at  an  undervalue,  hy  the  ad- 
vice, not  of  counsel,  but  of  a  land  surveyor,  who  was  both  the 
agent  and  the  purchaser.  That  was  certainly  culpable  negligence. 
But  whatever  the  rule  might  be  in  England,  where  the  trustee 
m&y  demand  the  direction  of  the  Chancellor,  it  is  not  the  rule  in 
Pennsylvania,  where  the  powers  of  the  court  do  not  reach  so  far ; 
nor  was  it  the  rule  in  New  York,  though  I  was  told  by  the  late 
Chancellor  Kent,  that  in  assuming  the  Chancellorship,  without 
finding  any  positive  limitation  of  his  power,  he  ^ve  relief  wher- 
ever an  English  Chancellor  would  give  it.  Yet  in  Thompson  V9. 
Brown,  4  Johns,  ch.  469,  he  said  that  courts  of  chancery  had 
often  declared  a  determination  to  relieve  trustees  acting  on  pro- 
fessional advice,  or  with  the  best  judgment  they  could  form.  The 
present,  therefore,  is  a  question  not  of  negligence,  but  of  inten- 
tion; and  on  the  proof  of  good  or  bad  faith,  hangs  every  part  of 
the  case. 

The  respondents  would  be  answerable  had  they  concealed  any 
part  of  their  case  from  their  counsel,  with  a  view  to  use  their  aa- 
vice  for  a  cover ;  and  the  argument  is  that  they  did  not  act  by 
the  advice  of  Mr.  Chauncey  or  Mr.  LigersoU,  given  on  a  view  of 
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the  whole  ground;  for  that  they  had  not  told  them  they  sub- 
pected  the  validity  of  the  voluntary  assignments,  and  that  they 
had  brought  an  action  to  test  it.  The  fact  stands  on  the  memory 
of  counsel ;  and  to  convict  the  respondents  of  double  dealing,  it 
ought  to  be  clear  and  distinct.  But  the  witnesses  spoke  with 
hesitation  and  something  like  doubt.  Neither  of  them  recollect- 
ed that  he  had  been  consulted  about  the  validity  of  the  assign- 
ments, or  that  it  had  been  doubted.  Mr.  Chauncey  could  not 
recollect  the  course  of  the  advice  given ;  but  both  he  and  Mr. 
Weber  thought  the  insolvent  assignment  conveyed  no  property. 
About  the  action  they  had  brought  against  the  voluntary  assig- 
nees, Mr.  Chauncey  or  Mr.  Ingersoll  said  not  a  word.  Surely 
these  are  not  circumstances  ill  remembered  or  partly  forgotten, 
,to  strip  a  man  of  his  character  or  fortune.  It  may  well  be  that 
Mr.  Ingersoll,  or  Mr.  Chauncey,  was  not  particularly  consulted 
about  the  action,  because  it  had  been  advised  by  another  on  his 
own  view  of  the  case,  and  it  would  have  been  indelicate  to  procure 
any  one  else  to  interifere  with  him ;  but  from  the  scope  of  their 
testimony,  it  is  plain  they  were  consulted  about  the  assignments; 
else  why  speak  of  what  they  thought  of  them  ?  About  what  else 
could  they  have  been  consmted  ?  The  thing  they  had  to  fear,  was 
the  peril  in  which  their  equivocal  position  between  two  trusts  had 
placed  them ;  and  to  go  safely,  it  was  necessary  to  go  circumspectly. 
jBvery  step  was  taken  by  tne  advice  of  counsel.  Mr.  Randall, 
who  cautiously  brought  the  action,  was  consulted  about  the  good- 
ness of  the  assignments ;  and  Mr.  Chauncey,  as  well  as  Mr.  In- 
gersoll, was  consulted  about  what  was  essentially  the  same  thing 
— the  respondents'  position  as  statutory  assi^ees,  which  depend- 
ed on  it.  It  has  not  been  shown  that  they  did  the  least  thing  of 
their  own  head ;  and  they  are  within  the  rule  which  brings  the 
contest  to  a  question  of  o(ma  fides. 

The  single  atom  of  evidence  to  create  a  suspicion  of  the  want 
of  it,  is  tneir  inactivity  in  prosecuting  their  action.  For  what 
anticipated  objection  to  the  assignment  it  was  brought,  we  can 
barely  guess.  A  counsel's  act  may  affect  his  client  with  legal 
consequences,  but  not  with  moral  fraud ;  else  the  counsel's  un- 
skilfulness  might  ruin  his  client's  reputation.  The  present  is 
emphatically  a  question  of  ff ood  faith ;  and,  in  dealing  with  it, 
we  must  not  lose  sight  of ,  the  fact  that,  at  the  time  material  to 
it,  not  only  was  the  law  of  the  case  in  a  state  of  transition,  but 
that  the  opinion  of  the  bar  followed  that  of  the  bench  with  repug- 
ance.  Mr.  Randall,  who  with  his  colleague  had  stated  the  doc- 
Irine  in  Thomas  vs.  Jenks,  which  culminated  in  Hennessey  vs.  13ie 
Western  Bank,  was  the  first  consulted,  and  he  brought  suit  against 
the  trustees,  under  the  June  assignment,  because  the  Walnut 
street  property  was  not  included  in  it ;  for  the  court  had  not  gone 
foorther  at  the  time  than  to  require  that  none  of  the  debtor's 
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property  shotdd  be  left  out ;  and  it  is  to  be  presumed  that  he  told 
his  client  not  only  what  he  had  done,  but  his  motive  for  it.  The 
opinion  of  Mr.  IngersoU  and  Mr.  Chauncey,  that  the  assignments 
were  good,  necessarily  had  a  tendency  to  retard  the  prosecution 
of  it.  The  objection  made  to  the  March  assignment  was  not  that 
property  was  left  out  of  it — ^for  it  contained  no  stipulation  for 
releases — ^but  that  the  eflFect  of  it  would  be  to  let  in  the  separate 
creditors  on  the  joint  funds ;  but  it  was  not  persisted  in.  True, 
the  respondents  counsel  stated,  five  years  afterwards,  (and  the 
same  thing  was  admitted  in  the  answer  to  Sayen's  petition,)  that 
the  action  was  directed  against  both  assignments ;  and  so  might  it 
then  be — for  the  incurable  defect  in  the  March  assignment  had 
been  discovered.  It  is  true,  also,  that,  in  the  unsettled  state  of 
the  law,  they  may  have  thought  the  chance  of  avoiding  it,  for 
some  undiscovered  reason,  was  worth  the  trial :  at  least  they  may 
have  thought  that  it  was  their  duty  to  put  themselves  in  a  position 
to  take  advantage  of  any  thing  that  might  turn  up.  That  they 
left  no  stone  unturned,  or  measure  neglected,  is  proof  that  thev 
were  in  earnest.  Even  had  they  been  altogether  inactive,  it  is 
hard  to  see  how  the  general  creditors  could  have  been  prejudiced 
by  it.  Till  the  funds  collected  under  the  March  assignment  had 
been  distributed,  the  canker  in  it  had  not  been  discovered.  The 
actual  suspicions  of  it  were  unfounded,  and,  in  Fassitt  and  Phil- 
lips, abandoned ;  and  the  light  subsequently  shed  on  it,  cannot 
give  a  peculiar  hue  to  acts  that  were  done  in  the  dark.  I  there- 
Fore  lay  the  March  assignment  out  of  the  case,  and  proceed  to 
consider  the  respondents  course  in  regard  to  the  assignment  of 
June. 

The  exception  to  it  is,  that  they  did  not  give  formal  notice  of 
the  object  of  their  action.  One  would  think  that  the  action  itself 
which  could  not  have  been  brought  for  any  other  purpose  than  to 
contest  the  title,  was  notice  of  it.  But  they  did  not  prosecute  it 
with  alacrity.  What  was  there  in  the  case  to  urge  it  ?  In  the 
opinion  delivered  in  Weber  v%.  Samuel,  it  was  said,  in  relation  to 
the  charge  of  the  judge  who  tried  the  cause,  that  if  the  present 
respondents,  being  actors,  managed  their  action  erroneously  and 
faithlessly,  as  it  was  alledged,  and  by  omission  and  supineness 
permitted  the  defendants  in  it  to  distribute  the  money  innocently, 
the  loss  ought  not  to  fall  on  those  who  were  guilty  of  no  laches. 
To  this  I  agree ;  and  had  I  understood  the  cause  then  as  well  as 
I  do  now,  I  would  not  have  dissented  from  any  part  of  the  opin- 
ion. But  was  there  actually  laches  on  either  side  ?  Unfortunately 
it  was  taken  for  granted  by  us  all,  that  both  sets  of  trustees  could 
not  be  innocent ;  and  the  judge  intimated  that  it  was  the  duty  of 
the  respondents  to  give  notice  of  their  object,  and  to  follow  it  up. 
It  is  to  be  remarked  that  though  they  had  been  the  plaintiffs  in 
the  cause,  they  were  only  nominally  so  at  the  time  of  the  trial, 
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and  that  their  case  was  presented,  at  the  argument  in  banc,  by 
those  who  were  and  are  now,  their  actual  antagonists ;  and  whose 
policy  it  was,  not  to  stretch  either  of  the  strings  to  their  bow  so 
as  to  endanger  it.  Had  the  argument  for  the  respondents  been 
under  their  own  control,  it  woula  have  been  easy  for  their  counsel 
to  present  the  facts  in  a  way  to  demonstrate  that  neither  notice 
nor  active  pursuit  would  have  retarded  the  distribution  or  accel- 
erated it.  Lizardi's  bill  and  injunction  immediately  preceded  the  re- 
spondent's action,  and  Fassitt  s  bill  and  injunction  soon  followed  it. 
"Bj  these  the  trust  fund  was  held  in  the  gripe  of  the  law,  till  the 
validity  of  the  assignments  should  be  determined  on  a  motion  to 
dissolve,  or  by  a  decree  on  the  merits;  and  it  is  impossible  to 
conceive  how  the  general  creditors  could  have  lost  by  want  of  no- 
tice and  hot  pursuit.  Nor  can  it  be  conceived  that  it  constituted 
supineness  so  gross  as  to  be  evidence  of  conspiracy.  The  trustees 
under  the  assignments  had  notice  from  all  quarters  that  their  title 
was  in  contest ;  and  formal  notice  en  paiSy  in  addition  to  the  no- 
tice of  record,  could  not  have  suspended  the  distribution  for  a 
greater  period.  It  was  actually  stopped,  and  all  parties  waited 
for  the  day  of  trial.  Involved  in  difficulty,  doubt,  and  almost  un- 
tried state  of  the  law,  it  would  be  neither  reasonable  nor  just  to 
impute  premeditated  fraud  to  one  party  for  having  waited  for  it 
along  with  the  rest. 

The  day  of  trial  came ;  and  it  was  determined  in  Fassitt  V9. 
Phillips,  which  carried  Lizardi  V9.  Phillips  along  with  it,  that  the 
exclusion  of  certain  worthless  property  from  the  June  assirament 
—the  only  ol^ection  to  it  then  thought  of-— did  not  taint  it  with 
constructive  rraud.  The  bill  charged  that  the  March  assignment 
was  fraudulent,  because  it  would  pay  the  separate  debts  with  the 
joint  effects — ^a  thing  with  which  the  general  creditors  had  no  con- 
cern, as  the  equity  which  forbids  it  is  an  equity  between  the  part- 
ners themselves — ^but  such  as  it  was,  it  was  not  pressed,  and  oppo- 
sition to  the  particular  assignment  was  withdrawn  till  it  was 
discovered,  but  too  late  to  inculpate  the  respondents,  that  the 
deed  was  void  because  it  had  not  been  rec<Mrded.  The  decree  was 
interlocutory ;  but  the  dissolution  of  the  injunction  explicitly  set- 
tled the  question  of  legal  fraud,  and  left  nothing  for  the  final  de- 
cree but  tne  charge  of  actual  fraud,  which  has  been  suffered  to 
sleep  till  this  day. 

One  would  suppose  this  enough  to  justify  inactivity,  especially 
as  the  respondents  had  been  advised  that  their  own  trust  would 
not  begin  till  the  trust  under  the  assignment  should  be  ended. — 
Had  Mr.  Chauncey  or  Mr.  Ingersoll  oeen  apprized  of  their  suit, 
and  neither  of  them  says  he  was  not,  what  would  he  have  advised  ? 
Undoubtedly  to  await  the  determination  of  the  question  raised  by 
Ae  bills  of  Lizardi  and  of  the  Fassitts,  which  came  off  a  few 
months  afterwards.    It  could  not  have  been  presented  in  a  diape 


Digitized  by  VjOOQIC 


Mweli  1850.]  OF  PENNSYLVANIA.  289 

[Appeals  of  Daring,  King  and  Ifiller.] 

more  favorabld  for  the  general  creditors.  The  event  appeared  to 
render  farther  action  Aitile ;  and  before  that  time  nothing  had 
been  jeoparded.  In  no  view  whatever  is  the  respondent's  omission 
to  prosecute  the  common  law  suit,  which  has  since  been  prosecuted 
witnoat  effect,  evidence  of  a  design  to  turn  the  advice  sought  by 
them  to  a  fraudulent  end — ^for  it  is  impossible  to  see  how  they 
eould  hope  to  profit  by  it. 

It  has  been  argued  that  as  valuable  furniture  was  left;  out  of  the 
June  assignment,  they  were  bound  to  attack  it  on  a  broader 
ground.  JSut  this  furniture  was  actually  turned  over  to  the  as- 
signees, sold  with  the  effects  in  the  schedule,  and  applied  to  the 
same  purpose ;  and  this  when  the  rule  in  Thomas  and  Jenks  was 
scarce  settled,  little  known,  and  less  understood.  It  would  ap- 
pear  to  a  layman  that  an  accidental  omission  in  the  schedule  which 
had  worked  no  practical  difference,  would  not  impair  the  assign- 
ment, or  call  for  professional  advice.  It  must  not  be  forgotten 
that  the  question  is  not  whether  the  assignments  might  not  have 
been  attacked  with  success — ^now,  every  one  knows  they  might, — 
but  were  the  respondents  bound  to  know  it  then  ?  As  the  law  stood, 
they  could  not  have  been  avoided  for  the  omission  of  property 
which  had  come  into  the  trust  fund ;  and  they  were  not  bound  to 
anticipate  the  decision  in  Hennessy  and  the  Western  Bank.  In 
this  regard,  as  in  all  others,  they  have  not  been  guilty  of  wilful 
mismanagement,  and  they  are  not  responsible  for  ignorance  of 
what  was  in  the  womb  of  time. 

But  it  is  said  their  position  as  directors  of  the  one  trust  was 
inconsistent  with  their  position  as  preferred  creditors  under  the 
other.  It  is  this  alone  which  gives  a  deceptive  appearance  of 
force  to  the  argument  against  them  on  the  preceding  points ;  for 
had  they  been  no  more  than  general  creditors,  no  ingenuity  could 
have  got  up  a  plausible  charge  against  them.  Their  position, 
however,  was  for  the  consideration  of  the  court  that  appointed 
them,  and  refused  to  supercede  them  when  incompatibility  was 
alledged  against  them.  Can  a  trustee  have  better  direction  than 
the  judgment  of  his  court  when  it  corroborates  the  advice  of  his 
counsel?  They  had  been  told  that  their  trust  was  not  to  begin 
till  the  other  trust  should  be  finished;  and  in  that  view  of  it, 
their  position  was  not  incompatible  with  their  interest  or  with 
purity  of  purpose.  By  itself,  it  was  nothing;  and  it  was  not 
sought  by  them.  They  were  appointed  by  the  insolvent  court, 
without  their  knowledge ;  and  they  did  not  accept  the  office  till  a 
year  had  elapsed.  Had  they  designed  to  use  it  for  a  selfish  pur- 
pose, they  would  not  have  waited  so  long.  Being  accepted,  they 
resisted  attempts  to  turn  them  out  of  it  on  suggestions  that  would 
have  degraded  them ;  and  no  honorable  man  would  have  done  less. 
They  resisted  while  anything  was  to  be  resisted;  and  they  relin- 
quished the  office  when  the  attempts  to  wrest  it  from  them  were 
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relinquished.     I  see  nothing  in  that  to  create  a  suspicion  of  their 
fidelity. 

It  has  been  confidently  argued  that  though  they  should  not  be 
charged  with  dividends  received  by  the  other  preferred  creditors, 
they  must  be  charged  with  those  received  by  themselves.  Cer- 
tainly less  negligence  is  necessary  to  charge  a  trustee  with  mo- 
ney in  his  hands  than  with  money  lost;  but  the  attempt  is  to 
charge  the  respondents,  not  for  negligence,  but  for  unfaithful- 
ness. The  evidence,  however,  no  more  proves  the  one  that  it 
does  the  other.  They  seem  to  have  been  always  vigilant,  and  to 
have  done,  by  the  advice  of  counsel,  every  thing  they  could  pro- 
fitably do.  But  sustaining,  as  they  did,  distinct  and  independent 
characters,  why  should  they  be  charged  in  the  one  with  what  they 
had  received  in  the  other?  The  argument  is,  that  they,  at  least, 
can  be  reached  without  injustice ;  and  that  they  ought  not  to  reap  a 
benefit  at  the  expense  of  the  general  creditors,  when,  to  deprive 
them  of  it,  would  leave  them  exactly  where  the  payment  found 
them ;  but  it  would  equally  prove  that  their  successor  might  re- 
cover back  the  dividends  made  by  the  voluntary  trustees,  as  it 
would  leave  them  exactly  where  the  payments  found  them.  The 
respondents,  as  well  as  they,  were  encouraged  by  the  inac- 
tivity of  the  general  creditors  to  release  the  insolvent  assignees 
before  any  step  was  taken  to  contest  the  legality  of  the  assign- 
ments ;  and  recourse  to  their  future  earnings  was  given  up.  They 
were  purchasers  of  their  preference  before  they  were  connected 
with  the  insolvent  trust;  and  to  deprive  them  of  the  considera- 
tion with  which  they  parted,  would  deprive  them  of  their  debt; 
for  they  could  not  come  in  even  pari  passu  with  the  general  credi- 
tors, notwithstanding  the  latter  stood  by  without  uttering  a  word 
against- the  title  to  their  preference  when  they  purchased  it.  That 
is  one  ground  on  which  they  may  claim  the  benefit  of  it;  but 
there  is  another. 

No  rule  is  more  firmly  founded,  than  that  what  a  creditor  has 
conscientiously  received,  he  may  conscientiously  retain.  It  is  il- 
lustrated by  Carson  vs.  McFarland,  2  Rawle  118,  in  which  a 
creditor  of  an  insolvent  decedent,  who  had  received  more  than 
his  pro  rata  share  of  the  assets,  was  not  compelled  to  refund  the 
excess ;  by  Espy  vs.  Allison,  9  Watts  426,  in  which  a  party  who 
had  paid  a  bond  erroneously  supposed  to  be  secured  by  a  mort- 
gage of  his  land,  was  not  allowed  to  recover  the  money  back; 
and  by  Boas  vs.  Updegrave,  6  Barr  646,  in  which  a  terre  tenant 
who  had  paid  a  judgment  under  a  mistaken  impression  that  it 
bound.his  title,  was  subjected  to  the  same  rule.  It  is  in  substance 
the  familiar  rule  that  money  which  has  not  been  received  mctta" 
fide  or  without  consideration,  cannot  be  followed ;  not,  however, 
for  want  of  ear-mark,  as  has  been  absurdly  said,  but  for  want  of 
superior  equity.  In  Rapalje  vs.  Emory,  2  Ball.  54,  it  was  well  said 
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that  the  diBtinction  between  a  specific  chattel  and  money  is  well 
known ;  that  the  owner  of  a  chattel  has  a  right  to  recover  it  from  any 
one  with  whom  it  is  found;  but  that  to  entitle  the  owner  of  money 
to  recover  it,  there  must  be  privity  between  him  and  the  receiver 
of  it,  or  at  least  an  unjust  receipt  of  it.  Morris  v«.  Tarin,  IDaZZ. 
147 ;  Bogart  v%,  Nevins,  6  S.  k  R.  869 ;  Irvine  vs.  Hanlin,  10 
S,  &  R.  219 ;  and  Mathers  vs.  Pearson,  13  S.  &  -B.  258,  are  to 
the  same  effect.  In  Day  vs.  Murray,  9  Johns.  171,  an  agent  had 
paid  his  principal's  money  on  the  wrong  bill ;  yet  the  payment 
stood  good;  and  in  Rogers  vs.  Kelly,  2  Vamp.  168,  the  rule  was 
applied  to  a  banker's  payment  of  his  principal's  money  in  dis- 
charge of  his  own  debt.  In  Bize  vs.  Dickason,  1  T.  R.  285, 
Lord  Mansfield  said  that  money  so  paid  can  be  recovered  back 
only  when  there  is  no  ground  to  claim  it  in  conscience.  In  the  . 
first  place,  then,  what  pri#ity  was  there  between  the  respondents  ^/ 
and  the  general  creditors  ?  The  money  was  paid  to  the  respon- 
dents as  preferred  creditors,  not  as  adverse  trustees,  and  in  sat- 
isfaction of  debts  as  justly  due  in  conscience  as  were  the  debts  of 
the  general  creditors;  and  it  was  received  in  ignorance  of  the 
•claim  of  those  to  whom  it  is  now  sought  to  apply  it.  It  was  paid 
to  the  respondents  as  creditors,  and  if  they  received  more  than 
their  share,  no  matter  from  what  quarter,  they  are  not  bound  to 
refund  the  excess.  In  their  character  of  preferred  creditors, 
there  is  no  privity  between  them  and  their  successor  in  the  sta- 
tutory trust,  unless  as  successor  of  the  trustees  under  the  assign- 
ments ;  and  no  one  would  assert  that  the  latter  could  have  recov- 
ered their  payments  back.  They  were  saved  from  liability  in  the 
action  against  them,  only  on  that  ground.  It  has  been  truly  said 
that  in  a  Court  of  Equity,  the  only  question  is  whether  property 
bound  by  a  trust,  has  come  into  the  hands  of  persons  bound  to 
preserve  it  for  the  trust.  But  that  is  a  petitio  principii.  It 
must  have  come  into  the  hands  of  a  possessor  of  it  without  value 
given  or  notice  had,  else  he  may  hold  it  against  the  world.  If  he 
received  it  with  notice  of  the  trust,  he  received  it  mala-fide;  if 
he  gave  nothing  for  it,  he  received  it  without  consideration ;  and 
in  either  case  he  must  refund ;  but  unless  he  received  it  affected 
by  the  one  circumstance  or  the  other,  he  did  not  receive  it  bound 
by  the  trust.  Every  text-writer  tells  as  much.  Now  the  respon- 
dents had  not  notice  that  the  money  received  by  them  as  preferred 
creditors,  might  have  been  demanded  by  them  as  trustees  for  the 
general  creditors ;  and  they  gave  value  for  it.  The  voluntary 
trust  was  in  successful  operation,  and  opposition  to  it  had  ceased, 
at  least  for  a  time,  and  it  was  not  probable  that  it  would  be  re- 
newed. It  has  been  argued  that  it  was  kept  afoot  by  the  respon- 
dents' own  action.  The  less  reason,  then,  to  charge  them  with 
supineness.  But  if  it  were  so,  the  voluntary  trustees  should  have 
been  held  liable  in  it,  and  the  other  preferred  creditors  should 
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have  been  compelled  to  refund.  But  trust  money  cannot  be  fol- 
lowed into  the  hands  of  one  who  received  it  bona  fide.  It  may 
be  followed  into  land  purchased  with  it,  but  not  into  the  pocket 
of  the  vendor,  who  gave  the  trustee  an  equivalent  for  it.  In  this 
case,  the  distribution  was  made  when  an  adverse  trust  was  not 
known  to  exist ;  and  the  respondents  were  practically  ignorant  of 
it.  With  Fassit  and  Phillips,  the  voice  of  the  general  creditoni 
had  died  away ;  and  though  Eustace  gave  notice  of  opposition  in 
eleven  days,  and  Mr.  Fafion  in  thirteen,  no  defensible  ground 
was  taken  before  the  decision  in  Hennessey  and  the  Western 
Bank  after  the  lapse  of  almost  four  years.  Steward  V9.  Minier 
established  that  bona  fide  acts,  completed  under  an  unsound  vol- 
untary assignment,  cannot  be  revoked;  and  in  this  case  the  act 
of  payment  was  completed  in  good  faith.  It  was  bought  with  a 
price  before  the  general  creditors,  who  now  contest  it,  had  raised 
a  finger  against  it.  They  had  purchased  their  pittance  by  re- 
leasing their  debt.  The  transaction  could  be  unravelled  only  bjr 
treating  payment  to  them  in  their  character  of  preferred  credi- 
tors, as  a  turn  over  of  the  money  to  them  in  their  character  of 
trustees,  and  thus  falsifying  the  very  nature  of  the  act.  Equity 
will  turn  a  fraudulent  party  into  a  trustee,  where  it  is  necessary 
to  do  so  in  order  to  reach  him ;  but  not  a  party  whose  acts  have 
been  fair  and  conscientious.  We  are  of  opinion,  therefore,  that 
the  respondents  are  not  accountable  for  any  part  of  the  moneys 
with  which  it  has  been  sought  to  charge  them. 

Decrees  affirmed. 


Foulke  versris  Harding. 

A  party  to  a  contract  acting  in  yiolation  of  his  agreement  forfeits  his  right  to  the 
consideration,  which  is  entire,  where,  from  the  nature  of  the  agreement,  the  ex- 
tent of  the  damages  resulting  from  his  conduct  are  not  capable  of  proof. 

A  being  the  proprietor  of  a  newspaper,  made  a  general  assignment  for  the  ben- 
efit of  his  creditors.  On  the  next  day  he  made  an  agreement  with  B,  who  was  the 
publisher  of  another  newspaper,  to  Induce  as  many  as  he  could  of  the  former  sub- 
scribers to  his  paper,  to  take  the  paper  of  B,  in  consideraiion  of  which  B  gave  his 
note  to  A.  These  notes  were  entered  in  the  schedule  of  A's  assignment  of  the 
preceding  day.  A*s  assignee  subsequently  issued  proposals  for  a  newspaper,  hay* 
ing  a  sinolar  name  with  A's  former  paper,  to  supply  the  Tacancy  occasioned  by  the 
discontinuance  of  A*s  paper,  and  ciixmlated  them  by  the  round  book  of  A's  former 
paper,  but  no  subscriptions  were  obtained.  Held  that  A*s  assignee  in  a  suit  on 
the  notes  was  in  the  situation  of  A,  and  that  his  acts  in  violation  of  the  agreement 
with  B,  which  formed  the  consideration  of  the  notes,  consUtuted  a  defence.  Nor 
was  B  required  to  shew  the  extent  of  the  damage. 

Error  from  the  District  Court  of  Philadelphia : 
January  16th,  assumpsit  by  the  endorsee  of  two  notes  against 
the  drawer. 

On  the  trial  before  Sharswood,  P.  J.,  it  appeared  that  the 
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Messrs.  Fry  were  the  proprietors  of  a  newspaper,  published  three 
times  a  week,  under  the  name  of  the  ^^  Country  National  Gazette," 
and  a  daily  paper  called  the  "National  Ghizette." 

On  the  SOth  December,  1841,  they  made  a  general  assignment 
to  Foulke,  for  the  benefit  of  their  creditors. 

On  the  same  day  they  assigned  the  subscription  list  of  the  Daily 
National  Gazette  to  Beresford,  in  trust  to  sell  and  pay  certain 
scheduled  debts. 

On  the  Slst  December,  the  Messrs.  Fry  entered  into  agreement 
with  Harding,  the  defendant,  which  recited  that  the  Country  Na- 
tional Gazette  had  been  discontinued,  and  that  Harding,  who  was 
the  publisher  of  another  tri-weekly  paper,  was  desirous  to  furnish 
his  paper  to  the  persons  who  formerly  took  the  Country  National 
Gazette,  and  that  he  agreed  to  give  to  the  Messrs.  Fry  %\  50  for 
each  one  of  the  former  subscribers  of  that  paper  who  should  be 
induced  by  the  Messrs.  Fry  to  receive  Hardings'  paper  instead  of 
the  Gazette,  and  should  so  continue  to  do  until  the  following  April. 
Harding  agreed  to  give  his  note  for  $500  at  sixty  days,  and 
like  securities  for  the  balance  on  the  settlement  being  made  in 
April.  The  Messrs.  Fry  abo  agreed  to  induce  as  many  of  the 
former  subscribers  to  the  Country  National  Gazette  as  they  could 
to  take  Harding's  paper. 

The  two  notes  now  sued  on  were  for  part  of  the  IJ500,  thus 
agreed  to  be  paid  by  Harding.  They  were  drawn  to  the  order  of 
W.  H.  Fry,  and  endorsed  by  him  and  by  William  Foulke,  assignee, 
and  were  entered  in  the  schedule  of  the  property  assigned  by  the 
deed  of  December  30th  to  Foulke. 

On  the  31st  December,  Harding  made  a  contract  with  Beres- 
ford, the  assignee  of  the  subscription  list  of  the  Daily  National 
Chtzette,  very  nearly  similar  to  that  made  with  the  Messrs.  Fry. 

In  February,  1842,  Beresford  and  Foulke  issued  proposals  for 
an  evening  journal,  to  fill  the  vacancy  occasioned  by  the  extinction 
of  the  National  Gazette  to  be  called  "  The  Daily  National  Gra- 
zette."  They  also  advertised  that  the  National  Gazette  for  the 
country  would  be  issued  tri-weekly. 

The  prospectus  for  these  papers  was  circulated  by  the  round 
book  of  the  National  Ghizette,  by  authority  of  Beresford  and 
Foulke,  who  had  been  the  book-keeper  in  the  office  of  that  paper, 
but  the  evidence  was  that  no  subscribers  were  obtained  and  that 
Harding  used  the  title  of  the  National  Gazette  in  his  paper. 

His  honor  left  it  to  the  jury  to  say  whether  the  notes  were  given 
under  the  agreement  of  December  31,  saying : 

"  I  see  nothing  in  this  writing  which  is  like  a  transfer  of  the 
good  will  of  a  neif  spaper.  It  was  a  contract  which  any  body  else 
might  have  made.  There  was  nothing  in  the  assignment  of  the 
day^  before  to  prevent  the  Messrs.  Fry  from  making  or  executing 
this  contract  with  the  defendant."  ^  ^^ 
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If  Wm.  Foulke,  the  plaintiff,  as  assignee  of  the  Messrs.  Fry,  did 
any  thing  to  prevent  the  defendant  from  receiving  the  benefit  of 
the  contract,  and  damage  was  suffered,  then  the  defence  is  sustain- 
ed to  the  amount  of  such  damage.  The  question  for  you  will  be 
whether  the  defendant  has  suffered  to  the  amount  of  these  notes, 
or  to  what  amount. 

If  he  has  failed  to  prove  the  extent  of  his  damage,  and  he  was 
unable  to  prove  it,  it  was  his  misfortune  and  he  must  suffer  for  it. 

J.  T.  Montgomery  and  Cadwaladery  for  plaintiff  in  error. 

The  agreement  with  Harding  was  a  transfer  of  the  good  will  of 
the  paper,  or  it  amounted  to  nothing :  Stor.  on  Part.  §99  ;  Colly 
on  Part.  5.  2  (?.  1,  §  1 ;  Story  on  Cont.  §  856.  The  right  to  the 
subscription  list  had  passed  by  the  prior  assignment  to  Foulke, 
Longman  &  Tripp,  5  Bos.  ^  jT.  71 :  hence  the  Fry's  had  either 
disabled  themselves  from  making  the  contract  as  to  the  subscrip- 
tion list,  and  their  assignee  is  in  the  same  position  as  to  the  notes, 
8  Wh.  485 ;  or  considering  the  whole  transaction  as  one,  the  as- 
signee was  affected  as  to  the  consideration  in  the  same  manner  as 
the  pavee.  The  consideration  was  entire  and  had  failed  by  the 
acts  of  the  assignee  in  endeavoring  to  procure  the  old  subscribers 
to  the  new  paper  under  the  old  name.  To  prove  the  extent  of 
damage  in  such  case  is  impossible,  as  it  is  in  sales  of  good  will, 
injuries  to  credit,  &;c.,  and  the  rule  is  that  it  goes  to  the  whole  of 
the  consideration,  Hitchcock  vs.  Cocker,  6  Ad.  ^  El.  488  ;  5  W. 
k  S.  621 ;  7  Cow.  307 ;  8  Mass.  283,  9  id.  530;  1  Pick.  468; 
17  Ves.  384 ;  4  Raw.  36 ;  6  Z  B.  320. 

Ingraham^  contra. 

There  was  no  such  assignment  of  the  good  will  nor  of  the  sub- 
scription list  to  Foulke.  Nor  was  there  any  proof  that  the  Messrs. 
Fry  failed  in  the  performance  of  their  agreement.  If  they  had 
done  so,  or  if  Foulke  is  to  be  charged  with  their  contract,  there 
was  no  evidence  of  damage,  lor  the  acts  of  the  plaintiffs  were  nu- 
gatory, the  proof  being  express  that  they  obtained  none  of  the 
subscribers,  nor  was  the  proposed  paper  to  be  of  the  same  name 
with  the  former  one  :  ffopk.  CI.  B.  307. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J. — ^Although  suit  is  brought  in  the  name  of  William 
q;  Foulke,  as  endorse^  of  William  H.  Fry,  to  whose  order  the  note  is 
payable,  all  the  circumstances  of  the  case  lead  to  the  conclusion 
that  he  stood  in  no  better  situation  than  the  assignors,  the  Messrs. 
Fry.  And  this  seems  to  have  been  the  opinion  of  the  Judge  who 
ruled  the  case.  The  notes  in  suit,  being  part  o^  the  assets  under 
the  assignment,  any  defence  which  would  be  available  against  the 
assignor,  is  equally  so  against  the  present  plaintiff,  who  stands  in 
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their  place.  An  assignee  for  the  benefit  of  creditors  is  not  a  pur- 
chaser for  a  valuable  consideration,  and,  consequently,  he  stands 
in  no  better  position  than  the  assignor :  Knowles  v%.  Lord,  4  Wh. 
507;  Twelves  v%.  Williams,  3  Wh.  485;  McCrelish  v%.  Church- 
man,  4  jB.  36,  and  other  authorities.  Two  questions  have  princi- 
pally occupied  the  attention  of  the  court.  Ist.  As  to  the  con- 
struction of  the  agreement  of  31st  December,  1841,  between  the 
Messrs.  Fry  and  Jasper  Harding.  2.  The  measure  of  damages, 
that  is  the  extent  of  the  defence  on  the  amount  of  damages  sus- 
tained by  the  defendant.  The  learned  Judge  sees  nothing  in  the 
writing,  but  the  transfer  of  the  good  will  of  a  newspaper.  It  was 
a  contract,  he  thought,  which  any  other  person  might  have  made. 
There  was  nothing  in  the  assignment  of  the  day  before  to  prevent 
the  Messrs.  Fry  from  making  or  executing  this  contract  with  the 
defendant.  Passing  by  the  olgection  that  the  ability  of  the  Messrs. 
Fry  to  perform  their  part  of  the  agreement  was  destroyed  by 
their  assignment  for  the  benefit  of  creditors,  made  the  day  before, 
let  us  examine  the  construction  put  upon  the  contract.  If  I  un- 
derstand the  court,  they  are  of  opinion  that,  as  the  Messrs.  Fry 
stand  in  the  same  position  as  any  other  person  who  might  enter 
into  an  agreement  to  induce  the  former  subscribers  of  the  "  Coun- 
try National  Gazette,"  to  receive  Harding's  "  Inquirer  and  Cour- 
rier,"  they  would  have  the  right  the  next  day,  for  example,  to 
resume  and  continue  the  paper  as  before.  Assuming  this  position 
to  be  correct  that  they  stood  in  no  better  position  than  a  stranger, 
which  is  not  so  clear,  it  does  not  strike  me  that  the  conclusion 
follows  that  this  could  have  been  the  intention  of  the  parties.  The 
agreement  recites,  "The  Country  National  Gazette,"  published 
three  times  a  week,  heretofore,  being  discontinued,  and  Jasper 
Harding,  the  publisher  of  the  Inquirer  and  Courier,  a  newspaper 
also  published  three  times  a  week,  being  desirous  to  fnmisn  his 
newspaper  to  the  persons  who  formerly  took  the  Country  Nation- 
al Gazette,  he,  Harding,  agrees  to  give  to  William  Fry,  J  Reese 
Fry,  and  Edmund  P.  Fry,  the  sum  of  one  dollar  and  fifty  cents 
for  each  person  of  the  former  subscribers  of  the  National  Gazette 
who  shall  be  induced  by  them  to  receive  said  Harding's  Inquirer 
and  Courier,  instead  of  the  Country  National  Gazette,  and  who 
shall  so  continue  to  receive  the  same  after  the  date  hereof,  and 
until  the  first  of  April,  1842,  inclusive."  Although  the  Messrs. 
Fry  made  no  stipulation  that  they  would  discontinue  the  paper, 
(for  it  had  been  already  discontinued,)  nor  do  they  expressly  agree 
that  they  will  not  set  up  a  similar  paper,  yet,  certainly,  it  never 
could  enter  into  the  contemplation  of  either  party  that  the  Coun-  '  / 
try  National  Gttzette  should  be  received,  and  carried  on  as  before  ^^  / 
the  agreement,  as'  that  would  necessarily  tend  to  frustrate  the 
principal  object  of  Harding,  which  evidently  was,  by  their  means 
and  their  assistance,  to  obtain  the  former  subscribers  of  that  paper 
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for  his  own.  Setting  up  a  paper  by  them,  or  issning  a  prospectus 
for  that  purpose,  which  is  the  same  thing,  by  those  who  represent 
them,  of  a  similar  name,  addressed  to  the  same  subscribers,  would 
in  my  apprehension,  be  a  breach  of  faith,  and  such  a  fraud  as 
avoids  the  contract.  No  person  has  a  right  to  place  himself  in  a 
position  antagonistical  to  an  agreement  made  by  himself,  and  if 
not  plainly  expressed,  yet  clearly  implied,  from  the  whole  tenor 
of  the  instrument ;  Crutwell  vb.  Lye,  17  Vesey^  jr.,  385. 

The  court  further  instructs  the  jury  that,  if  William  Foulke,  as 
assignee  of  the  Messrs.  Fry,  did  any  thing  to  prevent  the  defend- 
ant from  obtaining  the  benefit  of  the  contract,  and  damage  was 
sufiered,  then  the  defence  is  sustained  to  the  amount  of  such  dam- 
age, &c.  The  charge  throws  the  onu9  of  the  question  of  damage 
on  the  defendant. 

If  he  has  failed  to  prove  the  extent  of  his  damages,  or  if  he 
was  unable  to  prove  it,  it  was  his  misfortune,  and  he  must  suffer 
for  it.  To  this  part  of  the  charge  I  cannot  assent ;  for,  if  Foulke 
prevented  the  defendant  from  receiving  the  benefit  of  his  contract, 
which  is  assumed  by  the  court,  and  was  a  question  of  fact  for  the 
jury,  the  whole  consideration,  which  is  an  entire  consideration, 
fails,  and  the  plaintiffs  are  entitled  to  nothing.  It  is  difficult,  if 
not  impossible  for  the  defendant  in  such  a  case  to  shew  the  injury 
he  received  from  the  improper  interference  of  the  plaintiffs,  and 
the  law  is  not  so  unreasonable  as  to  require  it.  It  is  their  default 
if  they  put  themselves  in  a  position  to  defeat  the  contract,  either 
in  whole  or  in  part.  They  surely  are  entitled  to  no  peculiar  fa- 
vor, as  they  can  protect  themselves  by  scrupulously  fulfilling  their 
agreement.  In  the  nature  of  the  case,  the  precise  injury  which 
the  defendant  mi^ht  sustain  from  the  breach  of  the  contract,  can- 
not be  ascertained.  The  measure  of  damage  is  the  whole  amount 
of  the  consideration,  because  if  the  jury  should  believe  the  plain- 
tiffs did  not  perform  their  contaract,  but  placed  themselves  in  a  po- 
sition hostile  to  the  agreement,  the  whole  consideration,  which  is 
entire,  has  failed.  For  these  principles  I  refer  generally  to  Hitch- 
cock v%.  Croker,  6  Adol.  ^  ElMs  488 ;  83d  Etw.  Com.  Law  Rep. 
106;  7  Oowen  307,  Noble  vb.  Bates;  and  McCrelish  vb.  Church- 
man, 4  EawU  86. 

Judgment  reversed  and  venire  de  novo  awarded. 


Digitized  by  VjOOQIC 


March  1850.]  OF  PENNSYLVANIA.  247 


Klein  versiis  The  Franklin  Insurance  Company. 

The  question  of  preliminary  proof  is  for  the  court,  bnt  the  jnry  mnst  determine 
the  authenticity  of  the  papers;  hence  where  under  a  general  objection  to  expatu 
affidavits,  the  court  permitted  them  to  be  read  to  the  jury,  as  evidence  that  pre- 
liminary proof  had  been  given,  it  was  held  not  to  be  a  ground  of  reversal. 

Where  the  plea  alledges  that  the  fire  was  occasioned  by  the  fraud  of  the  plain- 
tiff^ his  previous  conversations  with  strangers,  inconsistent  with  the  fhiudulent  in- 
tention are  admissable. 

Unless  there  was  a  prayer  for  spedfic  instructions,  it  is  not  error  in  the  court  to 
omit  to  draw  the  attention  of  the  jury  to  the  distinction  between  tiie  goods  covered 
by  the  policy,  and  those  not  included  therein,  which  have  been  destroyed. 

Where  a  bill  of  exceptions  was  taken,  in  the  Nisi  Prius,  this  court  cannot  notice 
an  assignment  of  error,  that  the  court  had  refused  to  grant  a  motion  for  a  new 
trial  Nor  has  this  court  the  power  to  review  the  decision  of  the  Nisi  Priufi,  on  a 
motion  for  a  new  trial,  on  matters  of  fact 

Cbbtifioatb  from  the  Nisi  Prius,  Philadelphia. 

Covenant  on  a  policy  of  insurance  on  merchandize  in  a  country 
store. — The  pleas  were  that  the  defendant  had  not  furnished  the 
preliminary  proof  required  by  the  policy,  and  that  the  fire  hap- 
pened through  his  fraud.  On  the  trial  before  Rogers,  J.,  the 
plaintiff  offered  as  evidence,  that  the  proper  preliminary  proof  had 
Deen  furnished,  certain  ex  parte  affidavits.  These  were  objected 
to  generally ;  but  his  Honor  permitted  them  to  be  read  to  the  jury 
as  evidence  only  to  show  that  preliminary  proof  had  been  given. 
Under  the  plea  of  fraud,  the  defendant  attempted  to  prove  that 
the  fire  was  occasioned  by  the  wilful  act  of  the  defendant,  and  the 
judge  permitted  the  plamtiff  to  read  the  testimony  of  a  witness 
taken  under  a  commission,  which  stated  a  conversation  with  the 
plaintiff  at  the  time  he  obtained  a  lease  of  the  premises,  respect- 
mg  the  lease;  and  that  about  a  week  before  the  fire  took  place, 
plaintiff  had  called  on  the  witness  to  examine  the  arrangements 
made  by  him,  in  the  store,  and  their  value,  statins  that  he  expected 
to  have  to  leave,  and  complaining  of  the  injustice  of  the  parties 
in  compelling  this,  and  saying  that  he  thought  he  ought  to  have 
the  value  of  what  he  had  placed  there,  over  $100. 

The  charge  of  his  Honor  as  to  the  amount  of  the  damages  was 
excepted  to  generally,  but  there  was  not  any  prayer  for  instruction. 
Among  the  reasons  for  a  new  trial,  it  was  stated  that  he  had  not 
instructed  them  that  they  were  to  distinguish  between  goods  insur- 
ed as  merchandize  in  a  country  store,  and  the  fixtures,  jewelry, 
&c.  and  that  the  damages  were  excessive.  This  omission  to  charge 
and  the  overruling  the  motion  for  a  new  trial,  together  with  the 
points  above  stated,  were  assigned  for  error. 

0^.  TT.  BiddU  and  T.  J.  Wharton  for  plaintiff  in  error.— It  is 
said  the  papers  were  not  read  to  the  jury  as  evidence  of  matters 
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contained  in  them.  But  they  could  not  be  read  at  all  to  the  jury: 
8  Camp.  215;  8  Binn.  826;  2  John.  180;  first,  because  the  jury 
might  be  thus  biased,  and  second,  because  this  issue  was  not  for 
the  jury,  but  the  court.  The  conversations  with  the  witness  were 
not  part  of  the  res  geatee^  and  how  could  it  properly  be  used  as  a 
test  of  his  innocence  of  the  charge?  This  is  not  within  the  ex- 
cepted cases,  allowing  the  declarations  of  a  party  to  be  used  in 
his  favor:  1  Phil  Ev.  182 ;  IP.C.  C.  20.  The  omission  of  the 
Judge  in  his  charge  was  material  to  the  cause,  and  the  verdict  shows 
the  jury  were  misled.  It  amounted  therefore  to  a  misdirection. 
The  act  of  assembly  creating  the  Nisi  Prius,  gives  this  court  the 
power  of  reviewing  the  refusal  of  the  judge  to  grant  a  new  trial 
on  points  of  law,  which  is  very  diflFerent  from  the  ordinary  rule  on 
writs  of  error.  Any  other  construction  would  deprive  parties  of 
one  of  the  protections  afibrded  in  all  other  courts. 

C.  Fallon^  contra. — The  issue  raised  on  the  question  of  prelim- 
inary proof,  necessarily  required  the  papers  to  be  read  for  that 
Eurpose,  and  for  that  only  were  they  received.  They  appear  to 
ave  been  read  in  9  John.  196;  2  do.  180;  7  do.  816.  The  de- 
clarations and  conduct  of  the  defendant  were  admissable  as  entire- 
ly inconsistent  with  the  charge  of  fraud  made  against  him :  1 
Jkast.  P.  (7. 62;  1  Phil.  Ev.  183.  In  the  charge  the  only  ground 
of  complaint,  is  an  omission  to  give  special  instructions,  which  is 
never  a  ground  for  reversal. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — The  admission  of  the  preliminary  proofs  to  the 
jury  without  restriction,  is  the  only  part  of  the  case  about  which 
the  mind  can  hesitate.  Had  these  been  read  in  disregard  of  the 
specific  objection  to  them  made  here,  it  would  have  been  error. — 
The  proper  course  was  to  put  them  before  the  jury  for  purposes  of 
authentication,  leaving  to  the  judge,  who  alone  had  a  right  to  read 
them,  his  undoubted  province  to  say  whether  they  made  a  prima 
facie  case.  But  though  one  of  the  pleas  had  expressly  put  the 
furnishing  of  the  preliminary  proof  in  issue,  the  objection  to  the 
evidence  of  it  was  broad,  general,  and  without  bound  or  limit. — 
According  to  Richardson  V9.  Steward,  1  Binn.  198,  where  evi- 
dence is  ofiered  generally  and  objected  to  generally,  it  is  not  error 
to  admit  it  if  it  is  competent  for  any  purpose.  If  the  rule  were 
otherwise,  the  defendant  might  have  thrown  the  plaintiff  on  the 
one  or  the  other  horn  of  a  very  petty  dilemma.  If  the  defen- 
dant did  not  establish  the  fact  that  the  proper  preliminary  proof 
had  been  furnished,  he  would  fail;  and  if  he  established  it  by  the 
only  evidence  in  his  power,  because  it  miffht  happen  to  operate  in 
a  forbidden  direction,  he  would  fail.  It  is  not  disputed  that  the 
documents  were  proper  to  be  laid  before  the  jury  for  identification. 
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But  the  coonflel  objected  to  tfaem  even  for  tljiat.  The  object  was 
qndoubtedlj  to  exclude  them  not  oijj^  from  the  jury  but  from  the 
court:  for  the  defeadi^At  gave  no  eyidence  in  support  of  his  plea 
that  hiB  loss  wafi  occasioned  by  the  plaintiff's  villainy;  and  unless 
the  counsel  had  succeeded  in  exdumng  the  evidence  of  prelimina- 
ry proof  from  both  court  and  jury,  his  case  would  be  a  desperate 
one;  and  it  called  for  a  desperate  remedy. 

The  part  of  Maquillan's  deposition  received  under  exception, 
was  properly  admitted.  It  Was  part  of  the  defence  that  the 
plaintiff  himself  had  set  fire  to  the  store ;  and  his  previous  con- 
versations with  the  witness  are  to  be  viewed,  not  as  his  declara- 
tions, but  his  acts ;  and  if  they  were  inconsistent  with  a  guilty 
purpose,  it  is  difficult  to  see  why,  as  Te%  ge$taey  they  should  not  have 
been  adimitted.  An  honest  man  would  often  be  aefenceless,  if  the 
tenor  of  his  conduct  at  the  material  point  of  time  were  not  allow- 
ed to  speak  for  him. 

The  next  assignment  of  error,  is  still  less  plausible.  The  judge  al- 
lowed the  jury  to  determine  ike  amount  of  the  loss  without  di- 
recting them  to  distinguish  between  the  goods  insured  as  ^'mer- 
diandize  usually  kept  in  country  stores,"  and  fixtures,  jewelry, 
and  some  other  things;  but  there  was  no  prayer  for  special  direc- 
tion; in  such  a  case,  a  judge  is  answerable  only  for  errors  of  com- 
mission. 

But  the  least  founded  of  all  is  the  assignment  that  the  judge 
overruled  the  defendant's  motion  for  a  new  trial.  It  is  not  pre- 
tended that  this  would  be  ground  for  a  writ  of  error  at  the  com- 
mon law ;  but  the  act  which  has  put  the  Nisi  Prius  on  the  footing  of 
an  independ^it  court  with  power  to  give  judgment,  provides  Aat 
either  party  may  take  a  bill  of  exceptions  to  the  opinion  of  the 
judge  as  in  the  Common  Fleas;  and  that  '^whenever  the  said 
judge  diall  refuse  to  grant  a  new  trial  on  points  of  laWj  or  when 
either  party  shall  tender  a  bill  of  exceptions  as  aforesaid,  or  in 
anjr  case  in  the  said  court  where  a  writ  of  enror  is  now  allowed  in 
a  like  case,  to  any  Court  of  Common  Fleas  or  District  Court,  it 
shall  be  lawful  for  the  party  aggrieved  to  require  the  said  judge 
to  grant  an  order  to  c^ify  the  record  and  bill  of  ei^ceptions,  or 
either  of  them,  as  the  case  may  be,  to  the  S^r^agie  Judges  in 
bank."  By  this,  two  ways  are  provided  to  bring  the  law  of  the 
^ase  before  this  court.  The  fii^t  by  bill  of  exceptions  to  the 
rulings  of  the  judge  at  tiie  trial;  and  the  second,  by  a  certificate 
of  his  decision  on  Uie  propriety  of  those  rulings.  A  party  may 
take  either  of  them,  but  not  bo^h;  for  the  one  or  ^  other  must 
be  superfluous.  Here  the  defendant  took  bills  oS  exceptioins.  He 
Btill  held  his  motion  for  a  new  trial;  but  only  for  exror  committed 
by  tJie  jury,  and  on  that  head  the  decision  of  the  judge  was  con- 
clusive. It  was  not  intended  tiiat  a  party  might  open  t}i/9  qoerits 
of  his  ease  in  bank  as  on  an  ordijiary  moti<^  for  a  new  trial*— 
VOL.  I. — Q. 
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The  defendant  has  had  the  full  benefit  of  an  argument  on  the 
points  presented  by  the  bills  of  exceptions,  which,  by  the  way, 
were  the  same  in  substance  as  those  he  had  presented  to  the  judge 
on  his  motion  for  a  new  trial;  and  we  cannot  inquire  whether  the 
judge  ought  to  have  granted  it  for  excessive  damages  or  for  mistake 
as  to  the  weight  of  the  evidence — ^matters  with  which  a  court  of 
error  has  no  concern. 

Judgment  affirmed. 


Marsh  verstis  Weckerly. 

The  tenant  of  a  honse  which  had  encroached  on  the  adjoining  lot  more  than 
twenty-one  years,  was  informed  that  a  sarrey  had  been  made  by  the  adjoining 
owner  with  the  intention  of  building  on  the  true  line.  He  declined  examining  it 
and  expressed  his  satisfaction,  and  directed  the  wall  to  be  pnt  np  on  the  line.  Af- 
ter the  work  was  commenced  the  license  became  irreyocable,  and  the  tenant  can- 
not recover  in  ejectment  for  the  land  occupied  by  the  new  party  wall. 

Where  a  frame  building  is  erected  whose  wall  extends  nine  inches  over  the  line 
of  the  land,  and  afterwards  a  cellar  is  dug  and  the  wall  placed  on  the  line,  it  seems 
that  there  is  no  adverse  possession  by  the  occupation  of  the  encroachment  by  the 
wall  of  the  house. 

Error  from  the  Common  Pleas  of  Philadelphia : 

This  was  an  ejectment  for  a  strip  of  land  nine  inches  wide  in 
front,  thirteen  inches  at  the  rear  end,  and  extending  forty  feet 
in  depth. 

The  plaintiff  was  the  assignee  of  a  lease  for  ten  thousand  years, 
dated  in  1784.  Prior  to  1807,  a  frame  building  was  erected  upon 
the  lot,  the  wall  of  which  extended  a  few  inches  over  the  boundary 
line. 

In  1812,  a  cellar  was  dug  under  this  house,  the  wall  of  which 
stood  a  few  inches  within  the  line  of  the  house. 

The  defendants  claimed  title  by  conveyance  under  the  lessor  of 
the  plaintiff.  Before  he  conunenced  buUding  on  his  lot  he  pro- 
cured the  District  regulator  to  make  a  survey.  By  this  it  was 
ascertained  that  five  inches  of  the  plaintiff's  cellar  wall  stood  on 
the  defendant's  lot.  The  plaintiff  was  notified  of  this  fact  before 
the  building  was  commenced,  and  requested  to  meet  on  the  ^ound 
and  ascertain  the  correctness  of  the  survey.  This  he  declined  to 
do,  expressing  his  satisfaction  with  any  survey  made  by  the  regu- 
lator, and  teUing  the  defendant  to  go  on  and  put  the  wall  on 
the  Une,  doing  as  little  damage  as  possible.  The  partition  wall 
was  erected  on  the  old  cellar  wall,  and  to  do  this  about  nine  inch- 
es of  the  plaintiff's  wall  was  cut  awav. 

After  the  defendant  commenced  his  work  the  plaintiff  gave  him 
notice  to  desist  and  brought  this  action. 

Parsons,  J.,  instructed  the  jury  that  the  plaintiff  had  a  good 
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title  by  adverse  possession,  and  that  he  was  not  concluded  by  his 
assent  to  the  survey  of  the  regulator,  unless  he  knew  that  a  survej 
had  been  made  of  the  defendant's  lot  only,  and  not  also  of  his 
own  lot. 

ITopkinSy  for  the  plaintiff  in  error,  contended  there  was  no  title 
acquired  by  the  occupancy,  and  that  the  plaintiff  was  concluded 
by  the  survey,  &om  whicn  no  appeal  had  been  taken,  and  his 
license  to  the  defendant  to  build  accordingly. 

Brightly^  contra. — There  was  in  fact  no  regulation.  That  re- 
quires a  survey  of  both  lots.  If  the  plaintiff  knew  not  of  this 
omission  he  was  not  concluded  by  the  assent  under  such  a  suppres- 
sion of  facts. 

The  opinion  of  the  court  was  delivered  by 

BuRNSiDB,  J. — The  title  of  the  parties  to  their  respective  lots 
is  not  in  controversy.  Neither  of  their  titles  is  impeached.  Both 
of  them  derive  their  title  from  the  same  source.  Sarah  Masters 
owned  both  the  lots,  as  well  as  the  lands  adjacent,  which  she  de- 
rived from  her  father's  estate.  The  dispute  is  one  of  boundary ; 
each  has  his  full  quantity.  More  than  twenty-one  years  before 
the  institution  of  this  ejectment,  the  then  owner  of  the  Weckerly 
lot  erected  a  frame  house  in  the  woods,  without  cellar  or  chimney, 
and  placed  one  side  of  it  about  five  inches  over  the  side  of  his  lot 
on  the  ground  of  his  lessor.  The  next  owner,  when  he  came  to 
dig  and  wall  the  cellar  under  the  house,  and  erect  a  chimney,  was 
better  informed  as  to  the  boundary,  and  he  built  the  cellar  wall 
in  the  proper  place.  On  this  cellar  wall  Marsh  placed  the  wall 
of  his  brick  house  in  1845.  The  wall  is  found  to  be  five  inches 
on  the  Marsh  lot,  and  four  inches  on  the  plaintiff's  lot.  But  be- 
fore the  defendant  commenced  his  building,  he  had  the  regulator 
and  surveyor  of  the  district  to  lay  off  his  lot.  It  was  in  evidence 
that  Moms,  the  builder  of  Marsh,  before  he  did  any  work  on  the 
ground,  called  on  Weckerly  and  wife,  and  informed  them  how  the 
surveyor  had  located  the  Ime,  and  requested  them  to  meet  him  on 
the  ground,  in  order  to  test  its  correctness,  before  he  commenced 
the  building.  They  declined  doing  so  ;  saying  that  if  Mr.  Moore 
had  regulcUed  the  lot^  they  were  satisfied  with  the  regulation^  and 
directed  him  to  put  the  wall  on  the  line,  and  do  as  little  damage 
as  possible.  The  builder  went  on,  and  erected  a  nine  inch  wall 
on  the  wall  of  the  cellar,  which  is  proved  to  be  five  inches  on 
Marsh's  and  four  on  the  plaintiff's  lot.  In  erecting  this  wall,  he 
was  compelled  to  cut  down  the  weather-boarding  of  the  plaintiff's 
house,  which  extended  over  the  cellar  wall ;  and,  after  the  builder 
had  made  some  progress,  the  plaintiff  began  to  complain,  and, 
when  the  wall  was  erected,  brought  his  ejectment  to  recover  the 
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five  inelies  wbich  the  house  extended  over  this  lot.  He  relied  on 
his  length  of  possession,  and,  on  that  ground,  the  learned  Judge 
charged  the  jury  ^^  that  if  the  plaintiffs  and  those  under  whom 
they  claimed,  did  go  over  the  boundaries  of  the  land  mentioned  in 
the  lease  or  deed,  a  nossesfiion  of  that  not  embraced  in  the  lease 
would  be  advene  to  tne  original  grantor ;  and  if  such  was  the  fact, 
and  that  which  the  defendants  have  taken  from  the  plaintiff  was 
outside  of  the  boundaries  of  said  deed  of  lease,  then,  by  the  statute 
of  limitations  they  would  obtain  a  title."  He  fbrther  instructed 
them  that,  if  the  plaintiff  was  not  informed  that  the  surreyor  had 
only  suryeyed  the  lot  of  Marsh,  and  had  not  also  surveyed  the 
plamtiff's  lot,  they  were  not  bound  by  the  consent  tiiey  had  given 
to  Mr.  Morris  to  go  on  and  build  the  wall,  according  to  the  line 
designated  by  the  surveyor. 

To  this  charge  we  cannot  accede.  We  are  unable  to  discover 
any  act  of  any  owner  of  the  plaintiff's  lot  tending  to  shew  that 
they  intended  to  daim  any  ground  outside  of  their  original  lease, 
but  we  think  every  feet  proved  strongly  negatives  such  a  claim. — 
When  the  plaintifrs  frame  house  was  erected,  he  had  a  right  to 
place  the  one-half  of  the  part^  wall  on  the  owners  of  the  defend- 
ant's ground.  The  frame  building  was,  in  its  nature,  but  a  tem- 
pcNrary  construction.  Wh«t  the  subsequent  owners  of  the  plain- 
tiff's  W  erected  the  chimney,  and  bmlt  the  cellar  wall,  they  were 
careful  to  place  them  on  the  proper  ground,  so  that  when  the  ad- 
joining  lot  was  imjuroved  they  ixu{|ht  properly  buii^  on  tiiat  cellar  g^ 
wall,  and  against  the  chimney.  The  plaintiff  shewed  every  confi- 
dence in  the  surveyor  of  the  district,  ^ey  w^e  satisfied  that  he 
should  fix  the  line.  When  they  were  informed  how  he  had  done 
it,  they  declined  to  go  and  see  it,  and  directed  the  defendant's 
builder  to  pjut  tiie  wul  on  the  regulatmr's  line.  It  was  so  done, 
and  the  plaintiff  got  a  brick  wall  to  this  side  of  his  house,  in  the 
-place  of  a  wooden  one.  After  this  license,  and  after  die  defend- 
ant had  expended  money  in  this  erection,  he  changes  his  mind, 
and  deragns  to  prostrate  the  defendant's  house,  or  force  him  to 
pay  for  tiie  license  he  had  himself  given. 

Apply  to  this  the  well  settled  principles  in  e(|uity  which  will 
not  aUow  one,  who,  knowingly,  (though  he  does  it  passively,  by 
looking  on,)  suffers  another  to  purchase  and  spend  mcmey  <m  land 
under  an  erroneous  opinion  of  title,  without  making  faiown  his 
tdaim,  to  exercise  his  le^al  right  against  such  person :  €arr  V9. 
Widlaoe,  7  Watts  894.  Equity  will  not,  on  the  mere  ground  of 
mlenoe,  relieve  one  who  is  perfectiv  acqpiainted  with  his  rights,  or 
lias  tiie  means  of  becoming  so,  and  yet  wilfully  undertakes  to  pro- 
ceed in  exfNsndin^  money  on  the  lands  of  an<^CT  without  obtun- 
jfig  or  9Amg  h»  oonsent :  Greet  V9.  Jack,  S  Watts  240.  But, 
in  tiiis  case  me  plaintiffi  have  i»>t  a  foot  to  stand  on.  They  en- 
oQurage  the  defecMhait  to  proceed  to  build  <m  the  line  fixed  by  tte 
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E roper  sudiority,  and  in  the  manner  authorized  b j  law.  After  the 
aildin^  is  commenced  as  the  plaintiffs  advised,  die j  wish  it  to  be 
stopped  under  a  new  discovery,  a  gross  misconstraction  of  the 
statute  of  limitations.  Dear  as  that  statute  is  to  my  heart,  I  can- 
not sanction  tiie  construction  given  to  it  by  tiie  Common  Pleas. — 
The  possession  must  be  adverse  and  hostile  to  the  le^  tide,  and 
80,  unbroken,  for  twenty-one  years,  to  give  titie  agamst  the  legal 
owner.  Here  there  was  not  asinde  act  done  on  the  ground,  or  a 
single  declaration  of  any  owner  of  the  plaintiff's  title,  of  that  char-* 
acter.  No  owner  of  that  titie  did  a  smgle  act  which  shewed  that 
he  claimed  any  of  the  ground  adjoining  to  his  lot,  nor  the  defend- 
ant, until  the  mischief  was  put  in  his  head  to  revoke  tiie  license, 
and,  for  the  first  time,  set  up  the  statute,  after  the  building  and 
party  wall  had  been  commenced.  It  was  not  such  an  actual  ad- 
verse claim  and  possession  as  the  statute  will  give  title  to  beyond 
the  lease  and  deeds  under  which  he  claims,  and  the  jury  ought  to 
have  been  so  instructed. 

The  judgment  reversed,  and  a  ventre  (2e  imvo  awarded. 


McKonkey^s  Appeal. — In  re.  Pennock^s  Estate. 

Testator  bequeathed  to  his  wife  M.  the  use  of  his  real  estate  during  life,  and 
Ids  personal  estate  absolutely,  '<  having  fall  confldenoe  that  she  will  leave  the  sur- 
plus to  be  dlTided  at  her  decease  justly  among  my  children."  M.  took  an  estate 
for  life  in  the  personalty,  with  a  power,  in  the  nature  of  trust,  in  favor  of  the 
children,  over  ue  principal  of  the  personal  estate,  remaining  at  her  death,  to  b« 
exerdsed  by  her  wiU,  and  not  by  any  act  in  her  life  time;  and  though  discretion- 
aiy,  an  appointment  by  will  omitting  one  or  more  of  the  children  is  void.  But 
advances  made  by  M.  during  her  fife  time  to  her  children,  are  satisfaction  'pro 
iwUo,  and  to  be  deducted  from  their  respective  shares. 

The  children  are  not  estopped  from  setting  up  the  trust  by  reason  of  recitals  in 
deeds  in  which  they  joined,  or  under  which  they  claimed,  that  the  personal  estate 
had  been  devised  to  her  absolutely. 

Pbom  the  Orphans'  Court  of  Chester  county. 

January  2,  8,  4. — ^Isaao  Pennock,  bj  his  will,  dated  in  1824, 
^^  devised  to  his  wife,  Martha  Fennock,  the  use,  benefit,  and  profits 
of  my  real  estate,  during  her  natural  life ;  and  also  all  my  per- 
Bonal  estate  of  everr  description,  including  ground-rents,  bank 
stock,  bonds,  notes,  Dook  debts,  j^ods  and  cbkttels,  absolutely ; 
having  fall  confidence  that  she  wm  leave  the  surplus  to  be  divided 
at  her  decease  justly  amonjist  my  children." 

He  further  devised  two  farms  to  his  sons  Isaac  W.  and  Geor^, 
and  the  residue  of  his  real  estate,  after  the  death  of  his  wife,  to  nis 
five  daughters,  Rebecca  Lukens,  Sarah,  Martha,  Anne  and  Mary 
Pennock,  equally  in  fee,  and  ^50  annually,  out  of  his  personal 
estate,  and  appomted  his  wife  executrix. 
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By  a  codicil,  he  directed  a  sale  of  certain  real  estate,  in  case 
any  of  his  children  should  marry  or  the  education  of  his  son  George 
should  make  a  further  addition  to  his  wife's  income  necessary;  the 

{proceeds  of  which  were  to  be  placed  at  the  disposal  of  his  wife, 
or  the  benefit  of  his  children,  and  appointed  his  son  Isaac  joint 
executor  with  his  wife.  The  will  was  proved  in  1824.  Isaac,  the 
son,  died,  and  the  widow  continued  to  act  as  sole  executrix.  In 
1844,  she  died,  having  made  a  will  appointing  McKonkey  her  ex- 
ecutor. 

A  citation  was  then  issued  at  the  instance  of  Coates,  the  husband 
of  one  of  the  testator's  daughters,  requiring  McKonkey,  as  exe- 
cutor of  Mrs.  Pennock's  will,  to  settle  her  account  as  executrix  of 
the  testator.  To  this  a  demurrer  was  filed,  which  was  overruled, 
the  court  holding  that  Mrs.  Pennock  had  but  an  estate  for  life  in 
the  personalty,  (vide  Coates'  appeal,  2  Barr.)  An  answer  was 
then  put  in,  setting  up,  among  other  things,  the  will  of  Mrs.  Pen- 
nock, as  a  disposition  of  the  estate  derived  from  her  husband,  ac- 
cording to  his  wishes,  though  she  was  under  no  legal  obligation  so 
to  do.  The  matter  was  referred  to  an  auditor  to  take  proof  of  the 
facts  and  report  a  distribution  if  necessary.  His  report  found  a 
balance  due  from  the  estate  of  Mrs.  Pennock  to  that  of  her  hus- 
band of  ^43572  27.  This  fund,  after  deducting  certain  charges, 
was  distributed  by  the  court  equally  among  the  children  of  the 
testator,  the  children  of  his  decaasea  son  Isaac  taking  their  fa- 
ther's share,  and  Mrs.  Pennock's  executor  taking  the  share 'of 
George  W.  Pennock,  who  was  a  debtor  to  her  estate. 

From  these  decrees  these  appeals  were  entered.  The  facts  ma- 
terial to  the  points  taken,  were  as  follows :  Anne,  one  of  the  tes- 
tator's children,  died  in  1826,  intestate  and  unmarried.  Isaac 
W.  a  son  of  testator,  died  in  1832,  leaving  issue  and  a  will. 

Mrs.  Pennock,  by  her  will,  disposed  of  all  her  real  and  personal 
estate,  but  without  reference  to  the  will  of  her  husband.  The 
children  of  her  husband,  named  as  devisees  or  legatees  in  her  will, 
were  Sarah,  Mary  and  George;  she  also  released  all  debts  due 
her  by  her  children. 

Among  the  real  estate  of  the  testator  were  certain  iron  works, 
called  Rokeby,  which  were  sold  by  his  executors  and  purchased 
for  Mrs.  Pennock.  In  1837,  this  properly  was  sold  to  Qtirdner, 
et  al.  The  children  of  the  testator,  then  living,  joined  with  Mrs. 
Pennock,  in  the  conveyance.  In  the  recital  of  the  title  the  testa- 
tor's will  was  mentioned,  "whereby  after  devising  and  bequeath- 
ing to  his  wife,  Martha  B.  Pennock,  all  his  personal  estate  abso- 
lutely," Isaac  W.  Pennock  devised  his  whole  estate  to  his  wife 
during  widowhood,  whom  he  also  appointed  executrix,  remainder 
to  his  children.  In  1834,  Mrs.  Pennock  executed  a  release  to  the 
executrix  of  her  son  Isaac,  of  all  claims  by  reason  of  his  having 
been  executor  of  the  testator.    In  this  release  it  was  recited  that 
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the  testator  had  bequeathed  all  his  personal  estate  to  his  wife  ab- 
solutely. In  1843,  Mrs.  Pennock,  by  deed,  assigned  certain  secu- 
rities to  Penrose,  (the  husband  of  Mary  Pennock)  in  trust  for  her- 
self for  life,  remainder  in  certain  proportions  to  Rebecca,  Sarah, 
Martha,  Mary,  children  of  testator,  and  the  executrix  of  Isaac  W. 
Pennock.  This  deed  recited  that  the  testator  had  bequeated  all 
his  personal  property  to  his  wife.  It  was  also  shewn  that  after 
the  purchase  of  Rokeby  by  Mrs.  Pennock,  she  had  expended  $9000 
upon  it,  from  the  personal  estate  of  her  husband.  The  sale  by  her 
to  Gardner  et  al,  was  at  a  large  advance.  Of  the  securities  re- 
ceived by  her  for  the  purchase  money,  $24000,  was  assigned  to 
Penrose  by  the  deed  of  1843,  and  it  was  shewn  that  this  assign- 
ment was  a  compromise  of  a  claim  by  the  children  for  part  of  the 
purchase  money.  Some  of  the  other  securities,  passing  by  this 
assignment,  had  been  the  property  of  the  testator. 

Kie  legatees  of  Mrs.  Pennock  accepted  the  legacies  given  by 
her  will.  It  was  also  proved  that  most  if  not  all  of  the  children 
of  the  testator  had  received  advances  from  Mrs.  Pennock  either 
by  way  of  direct  gifts  or  advantageous  leases  of  portions  of  the 
real  estate  during  her  life  time.  She  denied  the  trust  in  the  tes- 
tator's will  and  set  up  an  absolute  right  in  herself;  but  this  was 
disputed  by  her  children.  The  auditors  refused  to  deduct  from 
the  shares  of  the  distributees  the  difference  between  the  actual 
value  of  the  real  estate  and  the  rent  at  which  Mrs.  Pennock  al- 
lowed her  children  to  occupy  the  property.  The  share  of  I.  W. 
Pennock  was  awarded  to  Mrs.  Pennock's  executor,  in  part  satis- 
faction of  the  debt  due  by  him  to  her. 

Appeals  were  also  entered  by  the  legatees,  alleging  that  the 
court  erred  in  not  charging  interest  against  the  estate  of  Mrs. 
Pennock  on  their  respective  shares,  and  by  the  insolvent  trustee 
of  George  W.  Pennock,  who  claimed  the  share  of  his  assignor. — 
By  the  will  she  had  released  the  debt  due  by  him  to  herself 
amounting  to  $26,000. 

P.  J.  Smith  and  Williams  for  the  executor  of  Mrs.  Pennock. 
The  parties  are  estopped  by  the  recitals  in  the  various  deeds  under 
which  they  have  taken  benefits  and  which  were  family  arrange- 
ments, from  setting  up  that  Mrs.  Pennock  was  not  the  owner  of 
the  personalty:  Oo.  Sit.  852,  a;  1  Ghreen.  Ev.  sec.  22,  27,  207, 
211;  Cowp.  597;  IWharUm  356;  7  Barr  199,  356;  13  Wend. 
206 ;  8  Cow.  586 ;  6  Barr  406 ;  1  Stor.  Eq.  s.  132;  IV.  k  Bm. 
23;  2  Atk.  592;  1  S.  k  St.  565;  1  Keen  673;  IVes.  Sr.  19;  3 
Swangt  463.  They  have  also  by  their  acquiesence  in  her  claim 
to  hold  her  husband's  estate  absolutely,  and  by  accepting  benefits 
bestowed  on  that  footing,  precluded  themselves  from  now  contro- 
verting her  right :  1  Chreen.  Ev.  Ist  supra,  and  sec.  169, 197 ;  7 
W.  400 ;  9  Barr  459 ;  2  Yeates  398 ;  2  BawU  374. 
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In  Coates'  Appeal  nothing  more  wae  decided  dian  that  Mrs. 
Fennock  was  not  the  absolute  owner  of  the  personalty;  was  there 
H  single  trust,  or  a  power  in  the  nature  of  a  trust,  given  her  by 
her  husband's  wHl  over  the  remainder  of  his  estate?  That  it  was 
the  latter  is  shown  in  2  Sug.  Pow.  179.  If  so,  the  estate  wai 
absolute,  because  it  must  always  be  coextensire  with  the  object  of 
such  a  power.  The  words  "full  confidence"  are  idways  expr^s* 
sive  of  a  power  in  the  nature  of  a  trust ;  and  the  words  that  she 
will  leave  it  justly,  necessarily  imply  a  testamentary  act  with  dis- 
cretion in  the  donee  as  to  the  exercise :  1 F.  &  Bms.  818 ;  2  Ropt 
Ug.  801;  4  Ve9.  711;  8  ib.  661;  8  MerivA2n\  1  Sug.  894;  2 
Ve%.  /S^.  60;  1  Ve%.  Jr.  810;  4  ib.  786.  That  she  exercised  it, 
is  clear,  she  gives  the  whole  estate  intrusted  to  her.  Though  the 
will  was  a  very  proper  instrument,  it  might  be  executed  in  another 
manner,  as  by  a  gin  during  life ;  and  where  there  is  not  title  to 
fulfil  the  devise,  it  will  be  Supported  as  an  execution  of  the  power. 
1  Sug.  895,  487-8 ;  2  Waits  188.  But  this  was  a  mere  debt  aris- 
ing  from  a  breach  of  trust,  and  hence  clearly  part  of  the  estate; 
and  if  there  was  not  a  valid  exercise  of  the  power,  is  her  estate  to 
^count,  without  reference  to  provision  made  for  the  appointees, 
out  of  the  fund,  during  the  life  of  the  donee  of  the  power  ?  These 
are  deemed  to  be  satisfaction  of  the  trust  or  power:  1  Sug.  576, 
170,  228;  2Ves.kfr.  697;  18  ib.  8.  But  it  is  said  this  appoint- 
ment is  illusory,  and  hence  void.  It  is  the  first  attempt  to  intro- 
duce that  doctrine  in  this  State,  and  the  rule  in  England  has  been 
changed  by  act  of  Parliament,  after  attention  was  drawn  to  it,  in 
Butcher  v%.  Butcher,  9  Ve9.  897.  That  rule,  however,  required 
that  there  must  be  a  fraud  on  the  power  to  render  its  exercise 
void.  Here  the  gifts,  during  life,  were  a  partial  execution,  and 
the  will  was  but  the  completion.  The  children  of  Isaac  W.  Pen- 
nock  are  out  of  the  case,  for  the  power  is  confined  to  the  children 
of  the  testator,  living  at  the  death  of  the  donee:  2  Sug  273;  2 
Wood.  Sect.  204;  1  East.  442;  2  Ves.  Sr.  60,  640;  2  Ves.  Jr. 
886,867,698;  4tJ.  681;  9i6.  828,  882;  2  Blac.  2^9;  2J.k 
Walk.  431. 

J.  Lewis  and  J.  Sergeant^  contra. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — The  decree  in  Coates'  appeal  settled  the  point, 
that  the  bequest  of  the  personal  estate  gave  Mrs.  Pennock  the 
ownership  of  it  for  ^fe ;  and  that  though  it  was  expressed  in  words 
of  absolute  gift,  they  were  qualified  by  the  testator's  declaration 
of  confidence,  that  she  would  leave  the  surplus  to  be  divided  justly 
among  his  children.  The  doubt  was,  whether  this  declaration  ope- 
rated as  a  limitation  of  the  gift,  or  as  an  explanation  of  the  motive 
for  it;  and  the  weight  of  authority  inclined  to  the  former.    In 
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the  English  oonrts,  the  current  of  decision  is  beginning  to  set  the 
other  way;  and  it  ma^  be  thought  we  ought  to  have  faUen  in  with 
it  My  own  opinion  is  that  we  ought  not;  and  it  is  founded  on  a 
belief,  not  that  the  precedents  have  more  frequently  accorded  with 
the  intention  as  to  the  quantity  of  the  particular  interest,  but  that 
they  have  accomplished  the  ulterior  design  of  the  gift.  They 
haye  restrained  the  immediate  legatee  from  giving  the  property  to 
strangers,  while  they  haye  left  room  enough  for  (fiscrimination  be- 
tween the  members  of  the  class  ultimately  to  be  benefited;  and 
they  have  thus  produced  the  permanent  results  intended.  No 
more  was  determmed  in  Coates'  appeal,  however,  than  that  Mrs. 
Pennock  had  an  interest  for  life,  and  a  trust  for  the  children ;  but 
whether  in  equal  or  unequal  portions,  at  her  option,  was  not  deter- 
mined; and  we  are  now  to  say  whether  she  had  a  power  in  the 
nature  of  a  trust,  and  whether  it  was  well  executed. 

It  is  settled  that  under  a  bequest  for  life,  with  such  a  power 
over  the  residue,  all  take  equal  portions  immediately  under  the 
wiU  in  case  the  power  be  not  executed;  and  that  an  execution  of 
it  does  no  more  than  alter  the  allotments;  but  that  all  must  take 
something,  and  take  it,  not  from  the  donee  of  the  power,  but  from 
the  testator,  as  a  particular  bequest  of  so  much  to  each.  Now,  if 
the  intent,  in  this  instance,  was  to  declare  a  trust  for  the  children, 
as  equal  takers  in  any  event,  it  would  have  been  more  easy  and 
natural  for  the  testator  to  express  it  as  he  did  when  he  was  limit* 
ing  a  remainder  of  the  realty  after  an  estate  for  life,  in  the  neatest 
and  most  skilful  way;  for  he  knew  what  he  was  about,  and  he 
meant  to  do  more.  But  if  he  meant  to  say  that  Mrs.  Pennock 
should  have  the  personalty  for  life,  with  no  other  powet  over  the 
surplus  than  to  divide  it  equally,  he  meant  to  say  nothing;  for  the 
statute  of  distribution  would  have  said  it  for  him.  He  certainly 
meant  that  what  he  significantly  calls  the  surplus,  should  be  left 
by  will;  but  a  power  which  could  produce  no  difierence  of  result, 
whether  executed  or  not,  would  be  no  power  at  all,  and  a  testator 
would  be  chargeable  with  absurdity  for  an  attempt  to  create  it. 
Mrs.  Pennock  was  empowered  to  divide  justly,  not  equably;  and 
the  use  of  the  word  implies  an  exercise  of  discretion.  In  a  gen- 
eral sense,  equality  is  said  to  be  equity,  but  it  is  not  universally 
so.  The  lord  of  me  vinyard  might  give  full  wages  to  the  laborer 
who  had  come  in  at  the  eleventh  hour,  without  wrong  to  him  who 
had  borne  the  burden  and  heat  of  the  day;  that  concerned  his 
generosity,  not  his  justice ;  but  there  may  be  cases  in  which  equality 
would  be,  not  only  inexpedient,  but  unjust.  ^  son  might  forfeit 
his  claim  to  it  by  becoming  a  spendthrift,  a  gambler,  a  drunkard, 
or  a  felon,  while  his  brother  may  have  been  laboring  to  support 
the  family  and  improve  the  estate.  The  testator  might  know  that 
sU  his  cluldren  were  fit  recipients  of  his  bounty  at  the  date  of  his 

I.— Q* 
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will,  but  he  could  not  foresee  what  they  would  be  at  his  widow's 
death.  He  surely  meant  to  subject  them  to  her  control;  yet  they 
would  have  been  independent  of  it  had  he  not  put  into  her  hands 
the  means  to  make  them  submit  to  it.  It  is  impossible  not  to 
think  that  he  designed  to  give  her  at  least  a  restricted  right  of 
disposal,  else  why  speak  of  confidence  in  a  person  powerless  to  do 
harm  or  good?  We  are  bound,  if  we  can,  to  give  eflFect  to  every 
expression  in  a  will.  Strike  out  the  word  justly,  as  distinguishable 
from  equably,  and  you  reduce  the  testamentary  disposition  of  the 
personal  estate  to  a  bare  interest  for  life— certainly  no  ^eat  mat- 
ter for  a  flourish  of  words;  for  the  statute  of  distribution  would 
have  given  the  surplus  in  equal  parts.  There  is  no  reason  to 
doubt  that  the  testator  thought  he  was  giving  Mrs.  Pennock  the 
absolute  interest,  and  that  hiB  expression  of  confidence  in  her  jus- 
tice was  to  satisfy  the  children  that  he  did  them  no  wrong;  and 
though  we  are  bound  by  authority  to  give  her  no  more  than  a 
power  in  the  nature  of  a  trust  over  the  residue,  we  are  bound  to 
execute  his  plan  where  we  may.  Now  the  words,  ^^  leave  to  be 
divided,"  give  a  clear  right  of  oisposal  by  wiU,  Such  is  Doe  vs, 
Thorley,  10  Ea%tj  488,  in  which  the  words  were,  "also  at  her  dis- 
posal afterwards  to  leave  it  to  whom  she  pleased."  The  question 
there  was  on  the  construction  of  a  power;  here  it  is  on  the  exist- 
ence of  it;  but  the  question  would  have  been  an  immaterial  one 
had  there  been  no  power  to  be  construed.  In  one  aspect,  that 
case  is  not  to  be  reconciled  to  the  Anonymous  case  in  3  Leo.  71, 
and  to  one  or  two  others;  but  in  those  also,  the  existence  of  a 
power  from  a  limitation  for  the  life  of  the  first  taker,  followed  by 
the  words,  "after  his  death,"  or,  'Hhen  to  be  at  his  disposal,"  was 
taken  for  granted,  the  question  having  regard,  not  to  that,  but  to 
the  instrument  of  execution.  On  principle  and  authority,  there- 
fore, we  are  to  take  it  that  there  was  a  power  in  the  nature  of  a 
trust;  and  what  was  the  subject  of  it? 

The  testator  gave  the  profits  of  his  real  estate  to  Mrs.  Pennock 
for  life,  and  his  personal  estate  absolutely,  having,  as  he  said, 
"fuD  confidence  that  she  would  leave  the  surplus  to  be  divided,  at 
her  decease,  justly  among  his  children."  It  is  plain  she  was  to 
use,  not  only  the  income  of  the  personal  estate,  but  the  estate  it- 
self, as  if  she  were  the  untrammelled  owner  of  it.  What  other 
meaning  can  be  given  to  the  word  absolutely?  We  may  not  strike 
it  out,  and  if  he  meant  not  to  give  her  a  right  to  consume  both 

i)rincipal  and  proceeds,  he  knew  not  what  he  said.  To  give  abso- 
utely,  is  to  give  without  restriction.  In  this  case,  the  word  sur- 
plus is  the  key  to  the  meaning.  Would  it  consist  of  the  uncon- 
sumed  profits  or  the  unconsumed  principal?  The  former  would 
need  no  other  power  than  that  which  springs  from  ownership ;  and 
the  delegated  power  was  therefore  applicable  only  to  the  princi 
pal.     There  can  be  no  use  of  things  which  ip90  U9U  coniumun' 
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tur;  but  Mrs.  Pennock  was  to  have  more  than  the  use,  and  her 
power  was  to  extend  to  so  much  of  the  personal  estate  bequeathed 
to  her  as  should  remain  at  her  death.     Was  it  well  executed? 

Doe  v%.  Thorley  settled  the  law  that  it  could  be  executed  only 
by  will,  because  the  word  " leave*'  is  inapplicable  to  a  deed;  and 
Whaley  v.  Drummond,  cited  1  Sugd.  Pow.  270,  settled  it  that  a 
power  to  be  executed  by  will,  cannot  be  executed  by  an  act  to  take 
eflFect  in  the  donee's  lifetime.  Mrs.  Pennock  was  bound  to  ^ve 
all  the  children  something;  but  she  did  not.  He  left  seven:  Ke- 
becca,  Sarah,  Isaac,  (dead,  living  his  mother)  Martha,  Ann  Eliza, 
(dead,  living  her  mother)  Mary  Ann,  and  George,  only  three  of 
whom  are  mentioned  in  her  will,  which  was  not  even  an  ostensible 
attempt  to  execute  her  power.  It  contained  no  reference  to  it; 
for  she  treated  the  personalty  bequeathed  to  her,  as  well  as  what 
she  had  drawn  from  it,  as  her  own.  Her  purpose  was  to  dispose 
of  it  without  restraint;  and  if  it  were  necessair  to  consider  the 
objection  raised  on  that  ground,  it  would  be  decisive.  An  act 
which  would  be  inoperative,  except  as  an  execution  of  a  power, 
though  done  without  reference  to  it,  is  allowed  to  take  effect  in 
the  only  way  it  can;  still  there  must  be,  at  least,  a  reference  to 
the  fund  as  a  subject  of  disposal.  But  Mrs.  Pennock  had  pro- 
perty of  her  own  to  satisfy  the  bequests  in  her  will,  which  con- 
tains no  allusion  to  the  property  of  her  husband. 

The  children  are  not  precluded,  by  their  dealings  with  her,  from 
asserting  that  there  was  not  an  execution  of  her  power;  for  there 
is  no  estoppel  from  a  recital;  and  if  there  were,  the  bequest  to 
her  is  recited  in  the  words  of  the  will.  Nothing  said  in  the  deeds 
is  inconsistent  with  their  claim ;  and  if  any  there  were,  yet  being 
said  in  mutual  ignorance,  equity  would  disregard  it. 

But  each  of  them  is  precluded  to  the  extent  of  her  advance- 
ment. Satisfaction  of  tne  interest  of  an  appointee,  makes  the 
donee  of  the  power,  if  so  intended  by  him,  a  purchaser  of  it,  and 
gives  him  an  unrestricted  power  to  dispose  of  so  much  of  the 
fand  as  his  own.  Pitt  vi.  Jackson,  2  Bro.  0.  (7.  91;  Folkes  vb. 
Western,  9  VeB.  456;  Noel  v%.  Walsingham,  2  Sim.  k  Stu.  99; 
and  Gower  v%.  Gower,  1  Oox^  53,  are  to  the  point.  The  discrep- 
ance between  those  cases  touches  not  the  principle,  but  the  evi- 
dence of  intention  necessary  to  bring  the  particular  case  within  it ; 
for  in  none  of  them  is  it  pretended  that  the  donee  may  not  sink 
the  interest  of  the  child  fer  the  benefit  of  the  rest,  or  keep  it  afoot 
for  the  benefit  of  himself  at  his  election.  Perhaps  Mrs.  Pennock 
took  no  thought  of  the  subject ;  but  there  is  no  evidence  that  she 
intended  to  be  burthened  with  any  trust  further  than  she  could 
help  it.  Each  advancement  is  to  come  out  of  the  share  coming 
to  the  child  by  reason  of  the  non-execution  of  the  power.  It  is 
necessary,  therefore,  to  send  the  case  to  the  master  with  direction 
to  report  the  amount  of  the  advancements  separately,  omitting 
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those  made  to  grand  children,  if  any ;  the  value  of  the  lurplus  of 
the  testator's  personal  property  unconsumed  at  Mrs.  Pennock's 
death ;  and  the  value  of  that  part  of  it  which  was  included  in  her 
will.  So  ordered. 


jNTagle's  Appeal. 

18         260| 
202  195         Testator  deyised  his  estate  to  his  widow  during  widowhood,  and  directed  his  ex- 

— -— — -'    ecutors,  after  her  decease,  if  the  m^ority  of  his  children  agreed,  to  sell  the  land 

90^         ^oc^     ^^^  ^^^  ^  ^^^^  ^^^  ^^  ^^  proceeds.     Out  of  the  proceeds  he  directed  his  execntors 

1^*^  89|     to  pay  a  certain  sum  to  each  of  his  children,  and  to  pay  them  the  residue  in  three 

13       260  years  thereafter.     Held,  the  conversion  did  not  take  place  until  a  sale  by  consent, 

13780  201  after  the  death  of  the  widow ;  that  the  husband  (and  administrator)  of  one  of  the 

testator's  daughters,  dying  in  the  life  time  of  the  widow,  was  not  entitled  to  re* 

ceiye  the  legacy,  or  the  sluire  of  the  residne,  out  of  the  proceeds  of  the  sale. 

From  the  Orphans'Court  of  Philadelphia* 

April  1. — ^Femster,  by  his  will,  proved  in  1836,  devised  all  his 
estate  to  his  wife  during  widowhood;  "at  her  decease  it  is  my  de- 
sire, if  the  majority  of  my  children  be  agreed,  that  my  executors 
shall  sell  all  my  real  estate,  (the  house  in  Market  street  excepted^ 
which  house  I  would  not  wish  to  be  sold  until  three  years  after  my 
wife's  decease,  if  the  majority  of  my  children  be  agreed,)  and  rive 
unto  my  son  John  $500,  money  borrowed  from  lum."  He  tnen 
directed  his  executors  to  give  $500  to  each  of  his  seven  children, 
out  of  the  proceeds  of  his  real  estate,  and  directed  the  residue  to 
be  equally  oivided  between  them,  in  three  years  after  receiving  the 
$500.  If  any  of  the  children  did  not  make  a  good  use  of  the 
$500,  the  executors  were  to  keep  the  residue,  to  administer  it  as 
their  necessities  required. 

Mary  Nagle,  one  of  the  testator's  children,  died  in  1845,  leaving 
a  husband,  who  adminbtered  to  her  estate  and  four  children. 

In  1847  the  testator's  widow  died.  After  her  death,  the  ex- 
ecutors, under  an  agreement  of  the  majority  of  the  children,  sold 
a  portion  of  the  real  estate,  and  the  question  arose  on  its  distrir 
bution. 

The  administrator  of  Maiy  Nagle  claimed  the  fund  as  person- 
alty, but  the  auditor  awarded  it  to  her  children^  for  the  following 
reasons: 

The  general  principle,  which  is  established  by  the  cases  cited, 
is,  that  to  convert  real  or  personal  property  from  the  state  in  which 
it  is  found  at  the  death  of  a  testator,  the  will  must  direct  it  abso- 
lutely and  without  qualification,  irrespective  of  contingencies  and 
independently  of  all  discretion. 

Leigh  and  Dalzell  on  JEquit.  Conv.  15 ;  Newland  on  Contraeti^ 
54;  2  Kent  Com.  280,  (note);  2  Storv's  Equity,  sec.  1214;  Whel- 
dale  vs.  Partridge,  5   Ves.  388;  and  Jd.  8  Ves.  227;  Wright  vs. 
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Tnwtecs  of  Meth.  Epig.  Church,  1  Eoff.  208;  Clajr  v$.  Hart,  7 
Dancij  11,  Henry  v$.  McQoskey,  9  WatUj  145,  is  directly  in 
point,  and  rules  tms  case. 

In  Reinhart  V9.  Harrison,  Bald.  184,  relied  on  by  the  admin- 
istrator, the  testator  deyised  his  real  estate  to  his  executors,  and 
directed  them  to  spply  the  rents  and  profits  to  specific  purposes, 
until  Joseph  H.  White  should  attain,  or,  in  case  of  his  death, 
might  have  attained  the  age  of  twenty-one  years,  and  after  said 
time,  then  to  sell  and  divide  the  proceeds  among  certain  residuary 
legatees.  Baldwin,  J.  says:  ^^The  time  of  uile  is  fixed,  the  di- 
rection to  sell  is  absolute,  the  only  contingency  on  which  it  de- 
pends is  as  to  time ;  so  that  no  event  can  occur  or  intervene  to 
prevent  the  distribution  of  the  proceeds  among  the  residuary  lega- 
tees as  tenants  in  common."  There  was,  therefore,  in  this  case, 
no  qualification  annexed  to  the  sale,  as  that  it  should  be  with  the 
agreement  of  the  widow,  or  of  the  majority  of  the  children,  upon 
the  non-concurrence  of  either  of  which  contingencies,  if  umexed, 
no  oonversicm  would,  as  your  auditor  conceives,  have  taken  place. 

Tour  auditor  is,  therefore,  of  opinion,  that  the  interest  of  Mary 
Naeel  in  the  estate  of  her  father,  was,  at  the  time  of  her  death, 
real  estate,  and  as  such  descended  to  her  children;  and  as  there 
can  be  no  tenancy  by  the  courtesy  of  a  remainder  or  reversion 
vested  in  the  wife,  if  the  particular  estate  continue  till  the  death 
of  the  wife,  they  are  entitled  to  her  share  absolutely.  Chew  v%* 
Commissioners  of  Southwark,  5  RawU^  150. 

W.  E.  Bawle  and  J.  Cflark  Rare  for  the  appellant. — The  de- 
cree is  plainly  wrong  as  to  the  ^00  legacy,  which  was  vested  in 
the  daughter  immediately  on  the  death  of  the  testator,  and  hence 
passed  to  her  administrator,  otherwise  it  would  lapse  for  the  benefit 
of  the  other  legatees.  If  it  is  said  this  is  contingent  on  assent, 
what  matters  it,  for  there  has  been  an  assent  to  this  sale.  But  the 
assent  was  intended  to  extend  only  to  the  quantity  and  time,  and 
not  to  work  a  destruction  of  the  legacies  or  trusts,  otherwise  a 
partial  intestacy  is  produced,  contrary  to  a  fundamental  rule,  and 
the  testator  is  made  to  put  his  boun^  in  the  power  of  a  majority 
of  his  children.  But  if  a  mere  power,  and  not  a  trust,  it  being 
essential  to  a  right  of  property  vested,  or  intended  to  be  vested, 
is  considered  as  done  because  it  ought  to  be  done,  and  the  conver- 
sion was  immediate  and  absolute,  otherwise  all  the  provisions  for 
debts  and  legacies  are  wholly  contingent,  which  distmguishes  the 
case  firom  Henry  vs.  M'Closkey.  That  actual  conversion  is  post- 
poned is  immaterial,  if  it  must  ultimately  take  place.  Bald.  166, 
177:  2  Bawhy  185;  13  S.  ^  E.  830.  Now  the  authorities  are 
clear,  that  where  the  plain  general  intent  requires  an  act  to  be 
done,  it  is  never  allowed  to  be  controlled  or  defeated  by  a  particn- 
lar  intent,  drawn  only  firom  words  of  discretion,  given  to  trustees 
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or  others  appointed  to  carry  out  that  intent.  2  Keetiy  653;  5 
Beav.  51;  Amb.  341;  1  Dow,  361;  1  Ves.  169;  10  ib.  129,  137; 
4:Mad.4tSi;  4  J?i'«,  492. 

Price  for  the  children  of  Mrs.  Nagel. — This  was  but  a  naked 
power,  and  in  the  meantime  the  estate  descended.  Act  1834,  sec. 
IS;  5  Wh.  551;  3  P.  L.  J.  207;  4  ib.  93.  But  there  could  be 
no  exercise  of  the  power  until  the  event  of  the  widow's  death  hap- 
pened, and  then  it  was  contingent  on  the  assent  of  a  majority  of 
the  children.  Until  the  contingency  happened  there  was  no  con- 
version, and  in  the  meantime  flie  estate  vested,  9  W.  145,  and 
the  death  of  the  children  defeated  the  power.     1  Sug.  Pow.  334. 

The  opinion  of  the  court  was  delivered  by 

Bell,  J. — The  authorities,  English  and  American,  referred  to 
by  the  auditor  in  his  report,  fully  justify  the  conclusions  he  attain- 
ed, under  the  aspect  the  case  assumed  when  before  him.  Indeed, 
Henry  vs.  McCloskey,  in  its  features  and  the  object  of  the  contest 
very  like  the  present  controversy,  would  seem  to  leave  no  room 
to  question  the  immediate  applicability  of  the  principle,  that  equi- 
table conversion  only  takes  place  where  a  deed  or  will,  positively 
and  absolutely  directs  a  sale  of  realty ;  and  this  cannot  be  where 
the  exercise  of  the  power  is  made  to  depend  on  future  contingency; 
at  least,  until  the  sale  is  jifiFected.  As  that  report  is  ^portion  of 
the  record  and  will  be  published  as  part  of  the  case,  it  is  unneces- 
sary to  repeat,  here,  the  reasoning  upon  which  it  proceeds.  It  is, 
perhaps,  enough  to  say  we  approve  it,  so  far  as  it  goes.  Since 
then,  another  cause  has  been  decided  in  this  court,  reiterating  and 
enforcing  the  doctrine  on  which  the  auditor  rests  his  decision.  I 
allude  to  Bleight  vs.  The  Bank,  10  Barr  131.  It  is,  there,  re- 
peated that  "  to  change  real  into  personal  estate,  it  is  essential 
that  the  direction  to  convert  be  positive  and  explicit ;  that  the 
will,  if  it  be  by  wiD,  or  the  deed,  if  it  be  by  contract,  decisively 
fix  upon  land  the  quality  of  money;'*  and  the  cited  authorities 
shew  this  to  be  an  old  and  familiar  rule. 

But  the  appellant  argues  that  the  clauses,  in  our  will,  "  if  the 
majority  of  my  children  be  agreed,"  refer  simply,  to  the  amount 
of  real  estate  to  be  sold  at  the  death  of  the  testator's  widow,  and 
are  not  to  be  regarded  as  a  condition  attaching  upon  and  restrain- 
ing the  power  itself.  Before  the  auditor,  it  would  seem,  he  insist- 
ed these  clauses  have  in  view  the  time  when  the  share  of  each 
child  was  to  be  enjoyed,  and  are  without  operation  upon  the  na- 
ture of  the  interest  given.  But  neither  of  these  positions  are 
tenable.  It  is  impossible  to  read  the  devise  in  question,  without 
at  once  perceiving  a  manifest  intention  that  the  exercise  of  the 
power  to  sell  was  to  depend  on  the  decision  of  a  majority  of  the 
children,  after  the  death  of  their  mother.    Why  the  testator  re- 
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quired  this  assent,  as  preliminary,  I  may  say,  repeating  the  senti- 
ment of  Mr.  Justice  Kennedy,  in  Henry  vs.  McCloskey ;  it  is 
not  for  ns  to  determine.  The  fact  that  the  other  provisions  of  his 
•will  might  have  been  more  easily  carried  into  efiFect  after  a  sale, 
certainff  furnishes  no  snflScient  reason  for  altogether  disregarding 
a  condition  so  important  and  imperative.  It  is  not  to  be  doubted 
the  testator  contemplated  a  sale  of  his  real  estate  as  more  than 
probable,  and  accordingly,  provided  for  the  event  by  vesting  his 
executors  with  discretionary  authority  over  a  portion  of  the  fund, 
under  certain  circumstances.  A  refusal  by  the  children  to  sanc- 
tion a  sale,  might  have  defeated  this  power  of  supervision  by  de- 
clining to  give  existence  to  the  object  of  it.  But  this  was  a  result 
of  the  contingency,  upon  which  the  whole  disposition  was  made  to 
depend,  which,  by  involving  a  failure  of  actual  conversion,  possi- 
bly, also  involved  a  failure  of  the  consequent  authority. 

There  is  no  force  in  the  suggestion  that  this  contingency  is  not 
such  an  one  as  ought  to  suspend  conversion,  since  it  amounts  to 
nothing  more  than  the  right  to  elect  cast  upon  all  having  an  in- 
terest in  a  converted  estate,  which  exercised,  wiD  prevent  the  in- 
terposition of  equity  to  efiFect  actual  conversion,  against  the  wishes 
of  the  cestui  que  trusts.  But  there  is  a  wide  difference  between 
giving  assent  to  a  power  of  sale,  without  which  it  is  wholly  inop- 
erative, and  defeating  an  existing  power  by  electing  to  take  the 
subject  of  it  in  specie.  In  the  former  instance  the  nature  of  the 
property  remains  intact  until  assent ;  in  the  latter  it  is  converted 
until  election  made.  Besides,  election  to  be  effectual,  must  be  by 
all  the  beneficiaries  ;  the  assent  here  required  is  of  a  majority. — 
Whether  after  the  deaths  of  two  of  the  devisees,  the  survivors,  or 
a  majority  of  them,  could  give  effective  assent,  is  not  now  made 
a  question.  It  sufiSces  for  our  present  purpose  that,  until  sale  ac- 
tually made,  the  property  remained  unchanged. 

Another  idea  advanced  in  the  argument  is,  that  this  was  a  power 
coupled  with  a  trust,  which  equity  would  not  suffer  to  be  defeated 
either  by  the  supineness  of  the  trustee,  or  the  obstinacy  of  third 
persons.  It  is,  unquestionably  true,  that  where  a  power  is  in  the 
nature  of  a  trust,  that  is,  where  its  execution  is  essential  to  give 
effect  to  rights  of  property,  vested  or  intended  to  be  vested  in 
others,  its  ftdfilment  is  regarded  as  a  duty  which  may  be  compelled, 
and  of  course,  the  subject  will  in  the  meantime,  be  impressed  with 
the  incidents  of  equitable  conversion.  But  there  is  no  room  for 
the  operation  of  this  rule  where  the  beneficiaries  are  themselves 
clothed  with  the  privilege  of  decision,  not  to  defeat  the  estate  of 
any  one  of  them,  but  to  determine  the  shape  in  which  it  shall  vest 
in  possession,  and  I  imagine  this  is  the  first  attempt  to  apply  the 
principle  invoked  in  coercion  of  a  cestui  que  trust,  invested  with  the 
discretion  of  determining  whether  a  conversion  shall  have  place  or 
not.     Such  distortion  of  a  will,  intended  to  be  protective  of  parties 


Digitized  by  VjOOQIC 


264  SUPREME  COURT  IPhOadelpkia 

[Nagd*8  Appeal] 

Iiaving  an  actnal  intereflt,  instead  of  {promoting  the  intention  of  the 
donor,  would  be  in  utter  contempt  of  it,  and  destroctiye  of  all  con- 
dUions,  such  as  obtain  in  this  will.  The  application  of  it  now 
attempted,  certainly  was  not  thought  of  in  Henry  vt.  McCloskey, 
Bleight  vi.  The  Bank,  or  Boshart  vs.  Evans,  5  Wh.  551,  a  case 
also  Testing  in  a  contingent  direction  to  sell,  in  which  it  was  held 
that  ^^  untu  the  contingency  happens  the  executors  have  no  con- 
trol over  the  estate,  nor  wiy  interest  whatever  in  it." 

It  has  also  been  urged  upon  us  that^  by  the  subsequent  direction 
to  pay  a  debt  and  legacies  out  of  a  fund  arising  from  a  sale  of  the 
realty,  is  necessarily  siven  a  power  to  sell,  for  the  purpose  of  rais- 
ing that  fund,  which  there  is  nothing  to  qualify  or  render  contin- 
gent. It  would  be  difficult  to  support  this  proposition  in  feu^e  of 
tiie  express  provision,  that  a  sale  has  only  to  be  made  in  the  event 
of  the  assent  of  those  who  otherwise  would  take  the  land.  It  may 
be  that  where  a  sale  is  absolutely  required  to  effectuate  a  well  as- 
certained paramount  intent,  that  otherwise  would  be  frustrated,  ike 
necessity  will  afford  a  controlling  reason  in  the  construction  of  the 
instrument  creating  the  power.  But  there  is  no  such  overruling 
necessity  here.  As  for  the  so  called  legacies,  they  represent  but 
the  value  of  the  land  which,  unsold,  goes  to  the  legatees.  Of  the 
^500  directed  to  be  paid  to  the  testator's  son  Johi^  as  a  debt  due 
him,  it  may  be  observed^  that  is  not,  of  course,  payable  oiit  of  the 
land  devised,  since  the  personalty  is  the  primi^y  fund  for  the  pay- 
ment of  debts,  Watkin*s  estate,  8  JS.  289 ;  Hoover  vs.  Hoover,  5 
Barr.  856.  But  with  us,  so  far  as  the  present  question  is  involv- 
ed, an  express  change  works  no  effect  b%ond  what  is  produced  by 
the  simple  operation  of  our  law,  making  lands  in  all  cases  assets 
for  the  payment  of  debts.  Had  John  proceeded  at  law  for  the  re- 
covery of  his  debts  by  sale  of  the  land,  it  will  hardly  be  pretended 
it  would  have  worked  a  conversion  out  said  out.  Nor  wcmld  a  sale 
for  ^e  same  purpose,  by  force  o£  the  testamenti^  direction,  be 
of  greater  efficacy  in  producing  such  a  result,  as  is  shown  by  the 
masterly  argument  of  Mr«  Scot^,  afterwards  Lord  Eldon,  in  Ack- 
royd  vs.  Smithson,  1  Bro.  0.  M.  437,  upon  which  Lord  Thurlow 
based  his  decree.  The  Chancellor  said,  he  used  to  think,  when  it 
was  necessary  f(»r  any  purpose  of  the  testator's  disposition,  to  c<hi- 
vert  the  land  into  money,  that  the  undisposed  money  would  be  per- 
sonalty, but  the  case  fuUy  proved  die  contrary.  Tim  was  said  in 
a  case  wh^e  a  testator,  a£k^  giving  several  pecuniary  legacies, 
imperatively  ordered  Ins  real  and  personal  estate  to  be  smd  for 
ready  money,  his  debts  and  legacies  to  be  paid  out  of  the  proceeds, 
aud  the  residue  (if  any)  to  be  paid  to  the  several  legatees,  in  pro- 

S)rtion  to  their  respective  legacies.  Two  of  the  legatees  having 
ed,  living  the  testator,  it  was  dedared  their  shares,  so  far 
as  they  were  constitoted  of  personal  estate,  should  go  to  the 
next  of  kin,  and  so  far  as  they  were  of  the  real  estate,  to  theh^ 
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at  law,  by  way  of  resulting  trust ;  and  Dieby  vs.  Legard,  (stated 
in  note  to  Cruise  vs.  Bailey,  8  Pr.  Wms.  l2,)  to  the  same  effect, 
was  cited  with  approbation. 

These  cases  are,  it  is  true,  not  entirely  parallel  with  the  present, 
but  they  are  with  others  of  the  same  import,  authority  for,  and 
illustrative  of  a  principle,  which  is  decisive  of  this  part  of  the  ar- 
gument. It  is,  that  a  sale  to  effect  some  of  a  testator's  objects, 
will  not  of  necessity  work  a  conversion  of  the  whole  subject  of  the 
sale,  unless  it  be  manifest  such  was  the  design  of  the  testator,  ir- 
respective of  ulterior  chances.  The  result  of  the  authorities,  as 
stated  by  Mr.  Cox,  in  his  note  to  Cruise  vs.  Bailey,  (supra)  is, 
that  the  question  of  conversion,  out  and  out,  depends  on  whether 
the  testator  meant  to  give  to  the  produce  of  real  estate,  the  quality 
of  personalty  to  all  intents,  or  only  so  far  as  respected  the  partic- 
ular purpose  of  the  will ;  for,  unless  he  has  sufficiently  declared 
his  intention,  not  only  that  the  realty  shall  be  converted  into  per- 
sonalty, for  the  purposes  of  the  will,  but  further,  that  the  proceeds 
shall  be  taken  as  personalty,  whether  such  purpose  take  effect 
or  not,  the  realty,  or  its  produce  may  continue  to  be  impressed 
with  the  character  of  land.  The  authorities  from  wluch  he 
deduces  this  doctrine,  to  be  sure,  have  relation  to  lapsed  bequests, 
but  I  take  it,  the  principle  is  equally  applicable  where,  from  any 
cause,  conversion  to  meet  the  exigencies  of  a  wiD,  is  prevented. 

Perhaps,  however,  it  was  unnecessary  to  glance  at  this  branch 
of  learning,  since  our  own  adjudications  teach  us  that  where,  as 
here,  conversion  is  made  to  depend  on  a  future,  uncertain  event, 
and  one  of  the  beneficiaries  in  the  mean  time  dies,  the  quality  of 
his  interest  will  not  be  changed  by  a  subsequent  sale,  except  when 
the  testator  has  so  distinctly  willed  it. 

Decree  affirmed. 


Boberts  versics  Fitler. 

In  a  suit  on  a  replevin  bond,  by  one  partner  against  his  co-partner,  where  the 
goods  replevied  were  partnership  property,  the  defendant  cannot  set  ofif  money 
paid  by  him  on  the  partnership  account,  there  being  no  proof  that  he  woold  be  a 
creditor  after  a  settlement  of  the  joint  acconnts. 

Bebor  from  the  District  Court  of  Fhiladelphia.       S  k  Q.  \:li^^ 
This  was  an  action  of  debt  on  a  replevin  bond,  by  Fitler,  late 
sheriff  of  the  county  of  Philadelphia,  for  the  use  of  Carr  against 
Boberts. 

Roberts  had  brought  replevin  against  Carr  for  sundry  chattels. 

Defendant  pleaded  non  cepit,  property  in  defendant,  and  property 

in  plaintiff  and  defendant  jointly.     In  that  action  a  verdict  was 

rendered  for  Carr,  the  defendant,  on  all  the  issues.    Judgment  de 

VOL.  I. — ^R. 
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retomo  habendo  was  entered,  and  the  sheriff  returned  the  /.  f(u 
^^ eloigned  as  to  the  goods  and  chattels."  This  action  was  then 
brought  by  Fitler  vs.  Roberts,  on  the  replevin  bond,  and  the  ma- 
terial plea  was  set  off.  Under  the  notice,  the  defendant  offered  to 
prove  the  payment  and  advance  of  various  sums  of  money  by  him- 
self to  the  partnership  composed  of  Carr,  to  whose  use  tms  ac- 
tion is  brought,  and  Roberts,  the  defendant.  The  rejection  of  the 
evidence  was  the  point  argued  here. 

Zantzinger  and  Hare^  for  the  plaintiff  in  error,  contended  that 
there  might  be  a  set  off  against  the  cestui  que  trust  of  the  plain- 
tiff, 6  S.  ^  M.  244 ;  that  this  demand  being  collateral  to  the  part- 
nership, evidence  of  indebtedness,  on  that  account,  might  be  used 
by  way  of  set  off,  2  Whart.  87 ;  and  that  it  was  of  the  very  es- 
sence of  the  issue,  to  what  extent  the  plaintiff  had  been  damnified 
by  the  taking  of  the  goods.  K  they  were,  as  the  verdict  had 
settled,  partnership  property,  it  could  not  be  that  he  could  recover 
the  whole  value  from  his  co-partner,  when,  in  point  of  fact,  the 
state  of  the  accounts  showed  he  had  no  real  interest,  being  in- 
debted to  his  partner  to  an  amount  exceeding  the  value  of  the  as- 
sets.    7  BlacJtf.  129,  298 ;  4  Fick.  168 ;  18  id.  483. 

Perkins  J  contra. — ^What  may  be  the  rule,  when  it  is  shown  that 
the  defendant  is  a  creditor  of  the  firm,  need  not  be  inquired  into, 
for  there  was  no  offer  to  prove  more  than  payments  made  on  ac- 
count of  the  partnership,  from  which,  alone,  no  inference  of  in- 
debtedness by  the  other  partner  could  be  rightfully  drawn.  If  it 
could,  the  matter  involving  the  settlement  of  partnership  transac- 
tions cannot  be  used  as  a  set  off,  9  Barr^  885. 

The  opinion  of  the  court  was  delivered  by 

BuBNSiDB,  J. — ^This  action  was  debt  on  a  replevin  bond,  in  a 
suit  of  Roberts  vs.  Carr.  They  had  been  in  partnership  in  the 
manufacture  and  sale  of  camphene  lamps.  They  disputed  about 
their  advances  to  the  firm,  and  Roberts  claimed  the  goods  as  plain- 
tiff in  the  replevin,  under  zsi  alledged  bill  of  sale  from  Carr. — 
The  jury,  in  the  replevin  suit,  found  for  the  defendant,  Carr,  and 
assessed  damages  at  ^23  00. 

AjLfa.  issued  for  the  damages  and  costs,  and  a  retomo  haben" 
do  for  the  goods,  which  had  been  delivered  to  Roberts  on  the 
bond  in  this  action.  To  the  retomo  habendo  the  sheriff  returned 
*^  eloigned.*' 

.  On  the  plea  of  set  off,  the  defendant  offered  in  evidence  various 
sums  which  he  had  paid  for  and  advanced  to  the  partnership  of 
Carr  and  Roberts.  This  offer  involved  the  settlement  of  their 
partnership  accounts,  without  even  an  allegation  of  there  being 
any  thing  due  the  defendant  out  of  that  partnership.  The  court 
were  right  in  rejecting  the  offer.  Their  decision  is  ndly  sustained 
by  the  case  of  Sennett  vs.  Johnson,  9  Barr^  386,  as  well  as  many 
other  cases.  The  judgment  is  affirmed* 
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A  husband  is  not  entitled  to  curtesy  in  an  estate  held  in  trust  for  the  separate 
use  of  his  wife,  as  a  feme  eole,  so  that  the  same  shall  not  be  in  the  power,  or  sub- 
ject to  any  debt,  contract  or  engagement  of  her  husband. 

A  mere  agreement  by  a  tenant  in  possession,  at  the  death  of  the  landlord,  to  pay 
rent  to  one  claiming  to  be  the  guardian  of  the  remainder-man,  does  not  estop  him 
ttom  contesting  the  title  of  such  remainder-man. 

Errob  from  the  Common  Pleas  of  Philadelphia. 

March  14. — This  was  an  action  for  use  and  occupation.  The  plain- 
tiff was  the  guardian  of  John  Daly,  the  younger,  and  proved  that 
John  Daly,  the  elder,  deceased,  had  formerly  heen  in  receipt  of 
the  rents,  the  defendant  being  the  tenant.  That  after  the  death  *' 
of  John  Daly,  the  elder,  defendant  had  been  called  on  by  plain- 
tiff to  pay  the  rent,  which  he  admitted  John  Daly,  the  younger, 
was  entitled  to.  But  before  a  bargain  was  concluded  with  the 
plaintiff,  they  parted  on  a  dispute  as  to  the  amount  of  the  rent. 
Subsequently,  the  defendant  promised  the  plaintiff's  agent  to  pay 
the  former  rent.     The  plaintUf  gave  no  other  oTidence  of  title. 

The  defendant  showed  a  conveyance  to  one  Harper,  and  a  decla- 
ration of  trust  by  him  for  the  separate  use  of  Marearet  Houston 
for  life,  ^^as  if  she  were  a  feme  sohy  and  so  that  me  same  shall 
not  be  in  the  power  or  subject  to  the  debt,  contract  or  engage- 
ments of  her  present  or  any  future  husband,''  remainder  to  her 
appointees  by  will,  and  in  de&ult,  to  her  right  heirs.  Margaret 
Houston  had  two  daughters,  both  of  whom  <Ued  in  the  life  time  of 
their  mother,  leaving  husbands  and  issue.  Margaret,  the  daugh- 
ter of  one  of  these  children,  married  one  Campbell,  and  had  one 
son,  commonly  called  John  Daly,  whose  guardian  was  the  plain- 
tiff in  this  action.  Mar^ret  Campbell  died  after  her  grand-mo- 
ther, her  husband  surrivmg. 

It  was  further  alledged,  that  John  Daly,  the  elder,  after  the 
death  of  Mrs.  Houston,  had  received  rents  as  her  husband,  but  of 
the  fact  of  the  marriage  there  was  no  evidence.  He  survived 
Margaret  Campbell,  and  was  in  receipt  of  the  rents  until  his  death. 

Parsons,  J.  told  the  jury,  if  there  was  a  contract  to  pay  rent, 
and  the  plaintiff  had  no  title,  he  could  not  recover;  and  that  on 
the  evidence,  the  title  was  in  the  father  of  the  ward  as  tenant  by 
the  curtesy. 

Bayhold  for  plaintiff  in  error. — The  defendant  was  estopped 
from  denying  the  title  of  his  landlord.  There  could  be  no  ten- 
ancy by  the  curtesy,  since  the  former  tenant  survived  Margaret 
Campbell. 

Dimond  contra. — There  was  no  contract,  and  if  there  had  been 
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the  defendant  did  not  enter  under  it,  and  was,  therefore,  not  es- 
topped. John  Daly,  the  elder,  was  not  tenant  by  the  curtesy. 
There  was  no  proof  his  marriage,  and  if  there  had  been,  he  was 
excluded  by  the  trust  declared  for  Mrs.  Houston. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — This  case  turns  on  the  point  of  intention,  dis- 
coverable in  the  declaration  of  trust.  The  argument  for  the  plain- 
tifiF  is,  that  Campbell,  the  ward's  father,  is  not  the  owner  of  the 
freehold  as  tenant  by  the  curtesy,  because,  it  is  said,  from  the 
death  of  his  wife's  grand-mother  till  her  own  death,  Daly,  the 
grand-mother's  husband  by  a  second  marriage,  was  tenant  by  the 
curtesy;  and  that,  as  the  grand-daughter  was  only  legally,  and 
not  actually  seized,  her  husband  had  not  curtesy  initiate  m  her 
life  time,  or  perfect  at  her  death.  Whether  Daly  was  tenant  by  the 
curtesy  depends  on  the  precedents.  The  first  of  them  is  Ben- 
nett v%.  Davis,  2  P.  Wm%.  316,  in  which  it  was  held,  that  a  hus- 
band is  excluded  from  curtesy  of  his  wife's  equitable  estate, 
wherever  there  is  a  manifest  intention  to  exclude  lum.  The  lands 
were  devised  to  the  wife  for  her  separate  use,  with  direction  that 
the  husband  should  not  be  tenant  by  the  curtesy;  and,  though 
he  would  have  been  so  at  law,  yet,  as  trustees  had  not  been  inter- 
posed, he  was  declared  to  be  a  trustee  for  her  heirs,  and  decreed 
to  convey  to  them.  There  was  no  express  declaration  in  Roberts 
vs.  Dixwell,  1  Atk.  606,  that  the  husband  should  not  be  tenant  by 
the  curtesy;  but  the  testator  directed  that  the  trustees  should  con- 
vey to  the  use  of  the  daughter  for  life,  in  such  wise  that  she  alone, 
or  her  appointees,  should  receive  the  rents  and  profits;  that  the 
husband  should  not  intermeddle,  but  that,  after  her  decease,  the 
trusts  should  be  for  the  heirs  of  her  body ;  and  Lord  Hardwicke 
decreed  that,  as  the  trust  was  executory,  the  daughter  took  an 
estate  for  life  only,  and  that  he  was,  consequently,  not  tenant  by 
the  curtesy.  He  went. further,  in  Hearle  vs.  Greenbank,  3  Ak. 
716.  Though  it  was  conceded  that  the  daughter  had  an  estate  of 
inheritance,  he  said  the  testator  had  made  her  a  feme  sohy  by 
giving  her  the  property  to  her  separate  use,  and  that  the  husbano, 
therefore,  could  have  no  seizin  during  the  coverture;  "he  could 
come  at  neither  the  possession  nor  the  profits."  In  remarking  on 
the  discrepance  between  that  case  and  the  next  preceding  one,  the 
Vice  Chancellor,  Sir  John  Leech,  said,  in  Morgan  vs.  Morgan,  2 
Madd.  408,  that  the  husband  may  be  tenant  by  the  curtesy  of  his 
wife's  equitable  inheritance,  notwithstanding  a  naked  direction  to 
pay  the  rents  and  profits  to  her  separate  use.  Yet  he  admitted 
that  the  question  was  one  not  of  power  but  of  intention.  "At 
law,"  said  he,  "the  husband  cannot  be  excluded  from  die  eiyoy- 
ment  of  property  given  to,  or  settled  upon,  his  wife ;  but  in  equity 
he  may ;  and  tms  not  only  partially,  as  by  a  direction  to  pay  the 
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rents  or  the  profits  to  the  separate  use  of  the  wife  dnrin^  coyer- 
tore,  but  wholly,  by  a  direction  that,  upon  the  death  of  the  wife, 
the  inheritance  should  descend  to  the  heir  of  the  wife,  and  that 
the  huthand  shall  not  he  entitled  to  he  tenant  hy  the  curteey. — 
Snsh  a  provision  was  actuallj  made  in  Bennett  vs.  Davis,  and  was 
acted  on  by  this  court."  Bat  though  the  will,  in  that  case,  con- 
tained a  pointed  direction  to  that  effect,  the  master  of  the  rolls  f  * 
did  not  profess  to  found  his  devise  on  it;  he  said  nothing  whatever  Jix^-^' 
about  it.  One  would  think  tEaTlsb  declaration  that  the  husband 
should  not  touch  the  income,  and  that  the  property  should  go  in- 
stantly to  another  at  the  wife's  death,  would  be  equally  operative.  It 
seems  absurd  to  suppose  that  the  settler  would  give  him  uie  equitable 
seizin  stript  of  the  fruit  of  it.  In  every  case,  perhaps,  the  object 
of  the  exclusion  is  to  protect  not  only  the  wife  but  her  children 
from  his  prodigality;  and  it  would  be  but  imp^ectlv  obtained 
were  he  allowed  to  resume  his  marital  rights  at  her  death.  In  the 
deed  of  trust  before  us,  it  is  said,  not  only  that  he  shall  not  have 
the  rents  and  profits,  but  that  the  property  shall  not  be  in  the 
power,  or  subject  to  the  debt,  contract  or  engagements  of  her  pre- 
sent or  any  future  husband.  But  if  he  were  to  be  tenant  by  the 
curtesy  at  her  death,  he  might,  notwithstanding,  squander  the 
anticipated  profits  in  her  life  time.  That  the  exclusion  of  him 
was  intended  to  be  entire  is  obvious,  from  the  direction,  that  the 
property  should  go,  immediately  after  the  wife's  death,  to  her 
heirs  or  appointee,  which  meant  something  more  than  that  it  should 
go  encumbered  with  curtesy.  The  object  of  the  trust  was  a  pro- 
vision, not  only  for  the  present  subsistence  of  the  wife,  but  for  the 
future  subsistence  of  her  children,  or  an  appointee,  equally  desti- 
tute. Whoever  was  to  set  the  estate,  was  to  succeed  the  wiie  in  the 
enjoyment  of  it;  and  miere  the  intention  to  that  effect  is  plain, 
the  form  of  words  by  which  it  is  expressed  is  immaterial.  It  is 
immaterial,  also,  whether  the  trust  was  executed  or  executory,  or 
how  a  chancellor  would  mould  the  limitations  with  a  view  to  the 
rule  in  Shelly's  case.  Where  the  settler  willed,  the  husband  may 
be  excluded  from  curtesy,  though  the  wife  were  seized  of  an  eqm- 
table  estate  of  inheritance. 

Daly,  therefore,  was  not  tenant  by  the  curtesy  of  the  trust 
estate  limited  to  his  wife ;  and  by  the  further  limitation  in  the  trust 
deed,  the  estate  descended,  not  to  the  husband  at  the  common  law, 
but  to  those  who  are  substituted  for  them  by  our  statute.  If  it 
were  necessary,  they  would  probably  be  held  to  have  taken  by  pur- 
chase, which  would  be  inconsistent  with  the  existence  of  an  estate 
of  inheritance  in  their  ancestor.  They  were  grand-dauehters  of 
Daly's  wife,  and  one  of  them  was  the  mother  of  the  plaintiff's 
ward.  Campbell,  her  husband  and  father  of  the  ward,  conse- 
sequently,  became  tenant  by  the  curtesy  of  his  wife's  part  at  her 
death,  and  is  the  party  entitled  to  a  moiety  of  the  rents  and 
profits. 
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The  rule,  that  the  tenant  maj  not  deny  his  landlord's  title,  is 
inapplicable  to  the  interests  of  the  parties.  The  guardian  had 
given  no  lease,  and  he  could  maintain  an  action,  if  at  all,  only  for 
use  and  occupation.  There  was  a  treaty  for  a  lease,  but  it  ended 
in  nothing.  The  tenant  of  Daly  promised  to  continue  at  the  old 
rent,  but  retracted  before  a  bargain  was  struck;  and  as  he  had 
not  paid  the  guardian  rent,  he  was  at  liberty  to  show  that  the  waf  d 
had  nothing  in  the  premises. 

Judgment  affirmed* 


Yantine  versics  Wood. 

The  drawer  of  a  note  which  was  made  to  be  sold,  and  by  the  statute  of  the  place 
where  it  was  made,  was  void  for  nsorj,  as  w^  in  tiie  hands  <^  the  payee,  as  of 
an  innocent  and  bona  fide  holder,  represented  to  the  plaintiff,  to  whom  it  was  of- 
fered for  sale,  by  a  broker,  that  it  was  business  paper.  The  plaintiffs  purchasing 
the  note  at  an  usurious  discount,  may  recover  back  the  amount  paid,  in  an  action 
for  money  had  and  received. 

Error  from  the  District  Court  of  Philadelphia . 

Wood  brought  an  action  against  Yantine  on  two  notes  drawn  by 
him,  and  also  declared  on  the  common  counts.  The  defence  was 
that  the  notes  were  made  in  New  York,  and  sold  there  by  Y antine's 
agent  to  Wood ;  that  they  were  made  to  be  sold,  and  not  in  a  bu- 
siness transaction ;  hence,  and  so  was  the  undisputed  evidence,  the 
notes  were  usurious.  The  defendant  further  showed  that  by  the 
laws  of  New  York,  contracts  and  securities  tainted  with  usury  are 
absolutely  void.  The  stat.  1887,  p.  486,  provides  that  "all  bonds, 
bills,  assurances,  conveyances,  all  other  contract!  or  securities 
whatsoever  (except  bottomry  bonds,  &c.,)  and  all  deposites  of  goods, 
or  other  things  whatsoever,  whereupon  or  whereby  there  shall  be 
reserved  or  taken  or  secured  or  agreed  to  be  reserved  or  taken  any 
greater  sum  or  greater  value  for  the  loan  or  forbearance  of  any 
money,  than  as  above  described  (7  per  cent,  per  annum,)  shall  be 
void.*' 

He  also  read  certain  decisions  of  the  courts  of  New  York,  show- 
ing that  under  their  laws  (where  the  contract  was  made,  and  to  be 
performed,)  the  same  eflFect  was  produced  on  the  security  in  the 
hands  of  a  bona  fide  holder,  &c.  The  plaintiff  gave  evidence,  that 
when  the  note  was  sold  by  Yantine,  he  authorized  representations 
to  be  made  by  his  a^ent,  that  it  was  "business  paper." 

Sharswoob,  p.  J.,  instructed  the  jury  that  the  defendant  was 
not  precluded,  by  his  statement,  from  shewing  the  truth  of  the 
case,  and  that  the  notes  were  void  by  the  statutes,  but  that  if  such 
aflBrmation  was  falsely  or  fraudulently  made,  the  case  will  be  dtf- 
ferent.    Fraud  vitiates  every  contract.     Wherever  an  innocent 
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party  has  been  fraudulently  induced  to  enter  into  a  contract,  which 
IB  Yoid  by  law,  though  he  cannot  enforce  the  contract,  he  may  re- 
cover back  the  money  out  of  which  he  has  been  defrauded.  If 
Wood  did  take  l^e  notes  on  the  faith  of  the  representations  so 
made,  he  ean  recover  back  the  money  advanced  with  le^al  interest. 
The  defendant  sued  out  a  writ  of  error.  The  plaintiff  also  sued 
out  a  writ  of  error,  assigning  for  error  that  the  court  had  refused 
to  instruct  the  jury,  that  the  defendant  was  estopped  from  setting 
up  the  falsehood  of  his  representation. 

McMurtrie  ^  E,  K.  Pricey  for  plaintiff  in  error.  The  statute 
avoids  the  security  and  also  the  contract,  10  Paige  828, 1  HtU  9, 
7  Wend*  570,  and  this  whether  the  plaintiff  is  innocent  or  cogni* 
zant  of  the  breach  of  the  law,  nor  can  the  money  paid  be  recover^ 
ed  back:  5  Wend.  595,  4  Doug.  815.  But  the  fraudulent  repre- 
sentation is  relied  on,  as  estopping  the  party.  Why  should  a 
verbal  statement  do  this,  when  it  is  conceded  the  written  averment 
on  the  face  of  the  note  or  bond,  has  no  such  effect.  The  one  is  as 
fraudulent  as  the  other.  But  the  point  is  expressly  decided  to  the 
contrary  in  10  Paig.  828  and  5  Mass.  286;  the  <£stinction  bein^ 
that  public  policy  {prevents  such  a  contract  being  made,  and  <^ 
Course  prevents  a  party  from  estopping  himself  to  show  the  trudi. 
There  cui  be  no  estoppel  where  there  can  be  no  contract.  It  is 
an  attempt  to  recover  for  a  right  of  action  on  the  case,  in  an  action 
of  assumpsit.  The  remedy  was  for  the  fraudulent  representation  1 
Maw^i  16  S.  &  JR.  241,  2  Bing,  872.  But  if  the  party  avers  a 
eontracty  he  purees  the  fraud,  1  Stark j  481,  and  must  stand  by  the 
contract  prove<]^  which  is  void  at  law. 

Sbj!>kinsonj  contra.  The  books  are  full  of  cases,  that  a  partr 
inducmg  another  to  act  on  a  supposed  state  of  facts,  can  never  al^ 
lege  the  facts  were  different.  Iji  Walton  &  Shelly^  this  rule  was 
applied  to  parties  to  negotiable  paper,  and  it  has  been  adopted,  as 
the  rule  of  this  Court,  and  in  Massachussetts.  8  Ma9B.  27,  565« 
The  principle  here  contended  for  was  recognized  in  6  HUl^  534, 
2  Den.,  621, 10  Paia.  826,  880. 

But  clearly  the  judgment  was  right.  The  plaintiff  supposed  he 
was  purchasing  a  note  and  paid  his  money,  <m  the  faitn  of  that 
statement.  But  he  never  did  purchl^e  it,  for  the  note  being  usu^ 
rious,  was  waste  paper.  As  he,  therefore,  did  not  get  what  he 
bu*gamcd  for,  he  may  recover  back  the  money  paid  under  mis- 
taKe,  unless  he  was  a  party  to  the  illegal  transaction,  which  the 
verdict  has  settled  he  was  not,  4  Dal.  250, 2  Bl.  B.  825, 1075, 1  Dal 
428,  8  Yeatea  682,  2  Pr.  Wm.  154,  1  Barr  896,  1  Br.  ^ 
Bing.  289. 

The  opinion  of  the  court  was  delivered  by 

GmsoK,  C.  J. — ^It  is  a  maxim  that  a  man  may  dispense  with  a 
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rule  provided  for  his  benefit ;  but  it  is  inapplicable  to  the  case  of 
an  infant,  or  a  necessitous  man.  He  can  not  dispense  with  such 
a  rule,  because  he  is  not  a  free  agent.  A  statute  against  usury  is 
intended  to  protect  the  borrower  from  himself,  for  could  he  dis- 
pense with  it  beforehand,  it  would  practically  be  a  dead  letter. — 
Still  he  must  not  be  suffered  to  turn  his  shield  into  a  sword.  An 
infant,  capax  doliy  is  answerable  for  a  fraud  as  a  ^^tort ;''  "in- 
fants said  Lord  Chancellor  King,  in  Evroy  vs.  Nicholas,  2  Eq. 
Ca.  Air.  488,  have  no  privilege  to  cheat  men."  The  statute  of 
New  York,  which  rules  the  case  before  us,  prohibits  not  purchases 
of  business  paper  at  an  extraordinary  cuscount,  but  purchases 
of  accommodation  paper,  originating  in  what  was,  essentially,  a 
loan.  Yantine,  the  defendant  below,  made  the  notes  in  suit,  and 
sold  them  by  his  broker,  in  New  York,  pursuant  to  express  in- 
structions to  offer  them,  as  business  paper ;  the  object  being  to 
raise  money  at  the  usurious  rate  of  interest;  and  Wood  purchased 
them,  reposing  on  his  assurance  of  the  fact.  As  Yantine  attempts 
to  avail  himself  of  the  statute,  we  are  bound  to  treat  the  case  as 
if  he  intended  to  extract  the  money  from  the  first  person,  who 
should  be  silly  enough  to  believe  him.  Was  the  statute  intended 
to  give  effect  to  a  fraudulent  attempt  against  the  party  attempted 
to  be  defrauded  7  It  declares  that  underbought  accommodation 
paper  shall  be  deemed  usurious,  even  in  the  nands  of  lona  fde 
holders ;  but  not  a  holder  having  the  greater  equity.  Its  purpose 
was  not  to  assist  a  party,  in  an  attempt  to  commit  a  fraud,  for 
which  his  protection  ought,  on  every  principle  of  common  honesty, 
to  be  forfeited.  The  mterpretation  put  on  this  statute,  by  the 
courts  of  New  York,  is  conclusive  in  all  other  courts.  State  or 
Federal ;  and  it  furnishes  us  with  a  safe  guard  to  a  sound  conclu- 
sion. It  is  sufficient  for  the  occasion  to  rely  on  1  Dowe  w.  Schutt, 
2  Denio  621,  in  which  the  holder  of  a  note,  for  his  own  accommo- 
dation, having  sold  it  at  usurious  discount,  as  business  paper,  was 
held  to  make  it  good,  though  it  was  clearly  usurious  between  the 
purchaser  and  the  maker.  That  was  the  case  of  an  endorser  who 
was  essentially  a  new  maker,  and  in  this,  like  him,  the  maker  was 
the  fraudulent  negociator.  There  is  a  class  of  cases,  beginning 
with  Montefiori  vs.  Montefiori,  1  Black  R.  868,  which  have  es- 
tablished a  rule  that  between  two  parties,  to  an  assertion  made  to 
deceive  a  third,^  the  fact  shall  be,  as  it  was  asserted  to  be.  How 
much  stronger  an  invocation  of  the  principle,  not  by  apurty  to  the 
attempt,  but  by  the  party  who  was  to  have  been  the  victim.  Even 
had  the  law  been  otherwise,  there  would  have  been  nothing  to 
prevent  a  recovery  on  the  common  counts  of  what  had  been  paid. 
They  were  founded,  not  on  the  usurious  contract,  but  on  a  disaf- 
firmance of  it ;  and  the  statute  was  consequently  not  in  the  way. 
But  the  plaintiff  has  told  us,  that  he  will  be  satisfied  with  his  ver- 
dict as  it  is ;  and  we  will  not  disturb  it.        Judgment  aflirmed. 
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A.,  the  holder  of  a  promissory  note,  discharged  the  drawer,  for  a  yalnable  con- 
sideration, without  the  knowledge  of  the  indorser.  He  then  transferred  the  note 
to  a  stranger,  who  brought  stdt,  and  recoyered  the  amount  from  the  indorser. 
Assumpsit  lies  by  the  indorser,  to  recoyer  from  A.  the  amount  which  he  has  thus 
been  compelled  to  pay. 

Where  the  District  Court  set  aside  a  yerdict  for  the  plaintiff,  and  entered  judg- 
ment of  non  nni^  and  this  judgment  was  reyersed  in  error,  a  veatre  dt  novo  is  of 
course. 

Error  from  the  District  Court  of  Philadelphia: 

April  24-6,  1849. — The  plaintiflF's  declaration  set  out  that  he 
had  indorsed  certain  notes  for  one  Stockton,  by  whom  they  had 
been  negotiated  for  value  to  the  defendants;  that  afterwards 
Stockton  having  become  insolvent,  the  defendants,  in  considera- 
tion of  the  transfer  to  them  of  certain  property  by  Stockton,  had 
released  and  discharged  Stockton  from  all  liabiUty  on  the  said 
notes,  which  was  done  without  the  plaintiff's  knowledge  or  assent; 
that  afterwards,  and  before  the  maturity  of  the  notes,  the  defend- 
ants had  negotiated  the  notes,  for  value,  to  one  Potter,  who  brought 
suit  thereon  against  the  plaintiff,  and  recovered  the  amount  due  on 
the  notes,  which  the  plaintiff  had  been  compelled  to  pay.  Where- 
by the  defendants  became  liable,  &c. 

A  count  for  money  had  and  received  was  added. 

Plea,  the  general  issue. 

The  facts  set  forth  in  the  special  count  were  proved  at  the  trial, 
and  a  verdict  found  for  the  plaintiff,  reserving  the  question  whether, 
under  the  pleadings  and  evidence,  the  present  action  was  main- 
tainable. 

The  court  in  haric  set  aside  the  verdict,  and  entered  judgment 
of  non  9uit. 

G.  M»  Wharton  and  Perkins  for  plaintiff  in  error. — The  de- 
fendants having,  for  a  valuable  consideration,  discharged  the  drawer 
could  not  retain  their  claim  against  the  endorser;  nor  could  they, 
as  thev  did,  transfer  the  notes  to  a  stranger.  It  was  a  fraud  on 
their  bargain;  for  the  indorser,  if  compelled  to  pay,  would  have 
recourse  over  against  the  drawer;  whereas  he  had  been  discharged 
by  the  holder,  for  a  valuable  consideration. 

The  money  having  thus  been  extorted  from  the  plaintiff,'entirely 
through  the  wrongM  act  of  the  defendants,  an  implied  contract 
arises,  on  their  part,  to  repay  him.  1  Oar.  M.  ^  R.  696 ;  5  Ti/r. 
409;  4  Taunt,  189;  6  Bing.  299;  4  Nev.  ^  Man.  770;  3  Ad. 
I  m.  335;  6  jB.  i;  Aid.  521;  5  Barr,  71;  Chit,  on  Oont.  23-4; 
7  Wend.  119;  1  Qreen.  76;  Chittyy  694, 

I.— R* 


Digitized  by  VjOOQIC 


274  SUPREME  COURT  lPhtladelphu$ 

[Wharton  v.  WilliamBOiL] 

JT.  M.  FhtllipSy  contra,  did  not  deny  that  a  right  of  action  ac- 
crued; but  contended  that  the  proper  form  was  a  special  action 
on  the  case. 

The  court  having  determined  to  reverse  the  judgment,  a  doubt 
was  expressed  whemer  the  judgment  should  be  entered  on  the  ver- 
dict, or  a  venire  de  novo  awarded. 

December  19. — The  cause  was  again  argued  on  this  question  by 
(}.  M.  Wharton  and  Perkins^  for  plaintiff  in  error. — ^By  the 
act  of  assembly,  the  same  effect  is  given  to  the  act  of  the  court 
as  if  there  had  been  a  demurrer  to  evidence,  and  the  judge  had 
entered  a  non  suit  at  the  trial.  On  demurrers  to  evidence,  the 
damages  are  assessed  conditionally.  1  Tr.  ^  Bal.  Pra.  863;  1 
Arehl  Pr.  186.  The  defendant  chose  to  rest  his  case  on  the 
point  reserved,  having  offered  no  evidence.  A  ventre  de  novo  is 
never  granted,  but  where  the  verdict  is  insufficient  to  enable  the 
court  to  enter  judgment.  T  T.B.  52;  IS.  ^  R,  809 ;  5  id,  851; 
5  Bin.  58;  1  Raw.  427;  2  8.  ^  R.  185;  2  H.  Bl.  187.  This 
court  stands  in  the  position  of  the  court  below,  who  ought  to  have 
entered  th^  judgment  for  the  plaintiff.    ^S.  ^  R.  896 ;  6  W.  518. 

McMurtrie  and  ff.  M.  PJiiUipSy  contra.— The  judgment  on  the 
point  reserved  is  to  have  the  same  effect  as  if  enterea  at  the  trial. 
That  is  a  non  suit.  Whenever  there  is  a  reversal,  a  venire  de  novo 
is  of  course;  otherwise  the  defendant's  case  is  never  heard.  He 
could  not  be  asked  to  take  a  bill  of  exception  after  a  judgment  in 
his  favor.  So  far  as  the  act  speaks  of  demurrers  to  evidence,  it 
is  disposed  of  by  10  Barr,  188.  The  only  case  on  which,  on  re- 
versing a  judgment  on  a  point  reserved,  the  judgment  can  be  final, 
is  where  a  fatal  objection  to  the  plaintiff's  right  of  action  is  appa- 
rent on  the  record;  never  where  evidence  may  remove  the  diffi- 
culty, or  establish  a  defence.  That  such  a  contingency  is  a  suffi- 
cient reason  to  grant  a  venire,  appears  in  8  Bar  ^  Aid.  682;  2 
jSfe-a.  1124;  1  B.  ^  Pul  889.  The  defendant  might  otherwise 
be  concluded  by  a  verdict  on  evidence  insufficient  in  me  opinion  of 
the  court  below. 

The  opinion  of  the  court  was  delivered  by 

Coulter,  J. — ^At  the  last  term  this  cause  was  argued,  and  the 
court  determined  to  reverse  or  set  aside  the  judgment  of  non  suit 
entered  by  the  court  below,  inasmuch  as  the  action  of  assumpsit 
was,  in  the  judgment  of  this  court,  well  conceived,  and  would  pro- 
perlv  lie,  under  the  facts  and  circumstances  disclosed  by  the  record, 
on  the  part  of  the  plaintiff. 

But  it  was  ordered  that  the  Court  would  hear  further  argument 
on  the  question,  whether  judgment  should  be  entered  for  the  plain- 
tiff hy  this  court y  or  the  record  remitted  for  further  proceeding  t 
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It  wonid  have  been  quite  anomalons'for  the  defendant  to  have 
sued  out  a  writ  of  error  to  a  judgment  in  his  favor,  to  the  whole 
extent  of  the  case.  It  was  much  more  reasonable  that  he  should 
rely  upon  the  usual  course  of  sending  the  cause  back,  if  the  judg- 
ment of  non-suit  should  be  reversed  by  this  court,  for  further  pro- 
ceedings ;  and,  in  that  event,  he  would  have  the  benefit  of  his  bill 
of  exceptions  to  evidence,  either  by  the  court  below  entering 
judgment  on  the  verdict,  or  by  this  court  directing  a  venire  de 
novo.  In  either  alternative,  each  party  would  have  the  benefit  of 
the  application  of  the  law  to  his  whole  case. 

But  if  this  court  were  to  enter  judgment  for  the  plaintiff,  the 
defendant  would  altogether  lose  the  benefit  of  his  bill  of  excep* 
tions,  although,  perhaps,  it  may  have  been  well  taken. 

This  judgment  of  non  suit  could  not  have  been  entered  at  com- 
mon law ;  and  it  is  doubtful  whether  it  was  properly  directed  under 
the  act  of  assembly,  because  the  defendant  did  offer  evidence; 
and  there  is  peculiar  fitness  in  the  phraseology  of  the  statute, 
which  may  have  been  intended  to  meet  the  category  of  this  case, 
to  wit :  when  a  defendant  had  offered  evidence  which  was  rejected, 
and  the  court  sealed  a  bill  of  exceptions.  But,  under  the  prac- 
tice, as  this  case  will  settle  it,  that  will  be  of  no  moment. 

The  act  of  assembly  is  a  useful  one.  It  facilitates  the  despatch 
of  business;  concentrates  the  opinion  of  all  the  judges  upon  a 
point  of  law,  which  the  judge  sitting  at  the  trial  deems  worthy  of 
their  consideration;  and,  no  doubt,  often  prevents  a  case  from 
being  carried  further.  We  are  disposed,  therefore,  to  give  the  act 
foil  play  and  scope,  according  to  a  liberal  intendment  of  its  phrase- 
oIoCTj  so  as  not  to  cut  off,  from  either  party,  an  important  right. 

Tne  judgment  of  Tum  suit  is  to  be  considered  as  if  entered  by 
the  judge  at  the  trial ;  and  in  this  case  it  seems  there  was  no  mo- 
tion for  a  non  suit^  which  proceeded  from  the  voluntary  action  of 
the  court.  When  that  judgment  is  removed,  therefore,  out  of  the 
plaintiff's  way,  the  defendant  ought  to  be  remitted  to  his  bill  of 
exceptions,  which  would  be  lost  to  him  forever,  if  this  court  entered 
judgment  for  the  plaintiff. 

We  think  it  the  most  advantageous  course  for  the  practice,  the 
profession,  and  a  useful  application  of  the  provisions  of  the  statute, 
to  remit  the  cause,  and  direct  a  venire  de  novo. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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A  mortgage  of  the  whole  premises  by  a  co-heir  is  not  conclnsiye  evidence  of  aa 
ouster. 

Error  to  the  District  Court  of  Philadelphia. 

February  2. — ^Ejectment.  Sylvius  died  in  the  year  1798;  leav- 
ing three  sisters,  lus  heirs,  living  in  Germany;  one  of  these  died 
without  issue.  Elizabeth  Hartman,  the  sole  heir  of  one  of  the 
sisters,  entered  upon  the  property  more  than  twenty-one  years  be- 
fore this  suit  was  brought,  in  which  one  of  the  heirs  of  a  sister  of 
Sylvius  was  plaintiff.  The  question  was  whether  there  was  con- 
clusive evidence  of  an  ouster. 

In  1820,  Elizabeth  Hartman  mortgaged  the  entire  premises 
which  were  recited  to  have  been  granted  to  Sylvius,  who  died  in- 
testate, leaving  three  sisters,  of  one  of  whom  she  was  the  daugh- 
ter, "  and  the  whole  of  the  said  premises  is  now  vested  in  the  said 
Elizabeth  as  the  only  surviving  heir  at  law."  In  1824,  she  joined 
with  her  husband  in  another  mortgage  of  the  same  property  con- 
taining a  similar  recital,  shortly  after  which  the  former  mortgage 
was  satisfied.     In  1828,  proceedings  were  had  on  the  latter  mort- 

5 age,  and  the  premises  sold  by  the  sheriff,  to  one  under  whom  the 
efendant  claimed  title. 
,  On  the  trial  before  Stroud,  J.,  Elizabeth  Hartman  swore  that 
she  could  neither  read  nor  write,  that  she  had  never  mortgaged  or 
claimed  more  than  her  legal  share,  and  that  she  had  sent  money 
to  her  aunt  in  Germany,  from  whom  she  had  a  power  of  attorney. 
His  Honor  left  it  to  the  jury  to  say  whether  there  had  been  an 
ouster  of  her  co-tenant  by  Elizabeth  Hartman,  in  determining 
which  her  intention  at  the  time  of  executing  the  mortgage  was  to 
be  taken  into  consideration,  and  that  the  absence  beyond  sea  of 
the  co-tenant  might  also  be  taken  into  consideration. 

Slight  for  the  plaintiff  in  error. — The  question  was  one  of  law, 
resultmg  from  the  deeds,  and  could  not  be  qualified,  much  less 
contradicted  by  the  party  to  them.  The  mortgage  is  a  convey- 
ance and  there  remains  but  an  equity  of  redemption :  IS  S.  ^  It. 


366;  10  ib.  182 ;  8W.11;  IW.  4^  S.  184:  9W.  363.    Nor  was 
the  absence  beyond  sea  at  all  material:  SW.  77. 

WcUta  ^  Penrose^  contra. — ^It  was  competent  to  shew  mistake 
in  an  ignorant  person,  or  fraud  on  her  to  prevent  the  presumption 
of  fraud  from  her  act:  3  Barr  32.  A  mortgage  in  Pennsylvania 
is  but  a  security :  1  Maw.  355,  328 ;  not  like  a  conveyance,  and 
even  that  is  not  conclusive  of  the  fact  of  an  ouster:  STT.  77;  4 
Tr.^&336;  lOF.  158, 185. 
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The  opinion  of  the  court  was  delivered  by 

BuRNSiDE,  J. — ^It  is  a  mle  of  common  law,  that  the  possession 
of  one  tenant  in  common,  is  the  possession  of  the  other.  But 
there  may  be  an  ouster  of  one  tenant  in  common  by  the  other ; 
and  it  has  been  ruled  in  this  court  that  where  the  entry  is,  from 
its  nature,  adverse,  upon  the  whole  land,  by  one  tenant  in  common 
in^ho  takes  actual  possession,  as  if  it  had  been  his  own  exclusively, 
and  receives  the  rents,  issues,  and  profits  thereof,  "mthout  account- 
ing to  his  co-tenant  for  part  thereof,  or  proof  of  any  demand  up- 
on him  to  do  so  for  twenty  one  years,  it  amounts  to  an  actual  ous- 
ter, and  will  bar  the  other  tenant  in  common  of  his  right :  Law  vs. 
Patterson,  1  W.  ^  8.  184. 

The  mere  exclusive  receipt  of  the  profits,  by  one  tenant  in  com- 
mon, for  twenty-one  years,  is  not  deemed  sufficient  evidence  on 
which  to  found  the  legal  presumption  of  actual  ouster  of  his  co- 
tenant.  It  only  raises  a  natural  presumption  of  it,  and  is  evi- 
dence to  go  to  the  jury,  to  produce  conviction,  in  connection  with 
other  facts.    Bolton  vs.  Hamilton,  2  TT.  ^  a81,  294. 

Apply  these  principles  to  the  evidence  m  this  case.  Elizabeth 
Hartman  proves  that,  after  the  death  of  her  uncle,  Caspar  Sylva- 
nus,  (from  whom  both  parties  deduce  title,)  his  estate  descended 
to  three  sisters,  then  in  Germany ;  of  whom  her  mother  was  one. 
She  was  in  possession  for  a  time.  She  had  no  deed  for  it.  She 
had  a  power  of  attorney  from  her  surviving  aunt  and  her  mother, 
under  whom  she  obtained  the  possession.  She  was  in  by  herself, 
or  tenants,  until  it  was  sold  from  her.  She  sent  some  money  to 
her  aunt  and  mother.  She  swears  she  only  claimed  the  part  that 
descended  to  her  as  heir;  and  only  mortgaged  the  half.  But  the 
mortgage,  on  the  face  of  it,  is  of  the  whole.  That  she  can  neither 
read  or  write. 

The  mortgage  under  which  the  property  was  sold  bears  date  in 
1824,  and  the  sheriff's  deed  under  which  the  defendant  claims,  is 
in  April,  1828.  This  ejectment  is  brought  by  the  heir  of  Catha- 
rine, one  of  the  sisters  of  Sylvanus,  the  otheirs  being  dead,  in 
1844.  Unless  the  mortgage  created  an  ouster,  the  defendants  had 
only  an  adverse  possession  of  a  little  more  than  eighteen  years. 
They  contend  that  the  mortgage  was  an  ouster  of  the  German 
heir,  and  hence  they  have  twenty-two  years  possession.  The  learn- 
ed judge,  before  whom  the  cause  was  tried,  refused  to  give  it  that 
effect,  and  in  this  we  think  he  was  right. 

The  counsel  contend  that  the  court  ought  to  have  instructed  the 
jury  that  the  execution  of  the  mortgage  on  the  whole  estate  was 
an  ouster  of  Elizabeth  Hartman's  co-tenant.  We  think  the  charge 
was  more  favorable  to  the  defendants  below  than  the  law  will  jus- 
tify. The  jury  were  told,  ouster  was  a  question  of  fact  for  them 
to  decide;  that  the  mortgage  executed  bt/  Elizaheth  Hartman  was 
an  ouster  of  the  co^eruints;  but  they  were  to  judge  from  the  whole 
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eyidence,  oral  and  written,  and  determine  her  intention  when  she 
executed  the  mortgage.  I  doubt  the  correctness  of  this  opinion 
as  to  the  effect  of  the  mortgage  under  the  circumstances  of  this 
case;  but,  if  an  error,  it  is  one  of  which  the  defendants  below 
have  no  right  to  complain. 

The  evidence  being  partly  written  and  partly  oral,  of  course, 
drew  the  whole  to  the  jury;  unless  the  execution  of  the  mortgage 
was,  per  se,  an  ouster;  a  doctrine  we  cannot  sanction.  Hence  the 
plaintiffs  in  error  have  no  ground  of  complaint  here  in  leaving  the 

auestion  of  intention  of  Elizabeth  Hartman,  when  she  executed 
le  mortgage,  to  the  jury.  A  mortgage  is  only  a  security  for  the 
payment  of  money.  It  creates  a  lien,  and  the  mortgagee  may  re* 
cover  the  possession  when  the  mortgagor  is  in  default  in  his  pay- 
ments: Myers  vs.  White,  1  Mawh  355;  1  S.  ^  B.  410;  1  u>. 
817.  Here  the  mortgagor  was  left  in  possession.  It  has  not  the 
force,  or  the  Wal  effect  of  an  absolute  sale,  or  of  a  sale  by  oper- 
ation of  law.  It  is  not,  per  «e,  an  ouster;  nor  can  we  give  it  that 
character  or  effect.  We  think  the  plaintiff  in  error  has  no  ground 
to  complain. 

Judgment  affirmed* 


Yard  verstis  Patton. . 

A  being  liable  on  certain  notes  given  for  the  accommodation  of  B,  ezeonted  a 
bond  and  mortgage  to  C,  which  it  was  declared  was  in  trust  to  secnre  the  payment 
of  those  notes  by  instalments,  as  they  were  fh>m  time  to  time  renewed.     A  few 


13         27^1        ^^^^  afterwards  A  and  B  executed  a  deed  whereby  B  agreed  to  pay  the  notes  and 


13  9701  UB/B  lui^rworuo  a  nuu  j>  vjlwumtu  »  uoou  wii«r«uy  j>  agre«u  wt  pay  uie  Miuiva  luiu 

20  SC  ^1241        the  renewals  according  to  the  agreement  between  A  and  0,  in  consideration  of 

ill        which  A  agreed  that  after  the  notes  were  paid,  B  should  have  the  mortgage  to  his 

own  use.    This  agreement  being  under  seal,  is  irrevocable  by  A  and  requires  no 
consideration  to  support  it. 

Nor  is  it  rescinded  by  a  partial  failure  of  B  to  perform  his  stipulation  to  pay 
the  notes,  for  the  iojury  can  be  exactly  ascertained,  and  is  thus  capable  of  com- 
pensation. 

Appeal  from  Nisi  Priua  in  Equity,  PMladdphia  : 
March  6th,— The  bill  filed  by  Yard,  executor  of  Elliott,  set 
forth  that  Elliott,  on  the  30th  June,  1837,  executed  a  mortgage 
to  Fatten,  to  secure  a  bond  for  ^13469 :  but  that  in  fact  it  was 

given  to  secure  Elliott's  notes  given  for  the  accommodation  of  D. 
ragg,  as  appeared  by  an  instrument  of  the  same  date,  executed 
by  Patton.  That  on  the  12th  July,  1837,  Cragg  and  Elliott  sealed 
an  agreement  whereby  the  former  undertook  to  pay  these  notes 
and  the  discounts  on  renewals,  agreeably  to  the  terms  of  the  agree- 
ment between  Elliott  and  Patton,  in  consideration  whereof  Elliott 
agreed  after  such  payment  and  performance,  Cragg  should  have 
the  mortgage  for  ms  own  use  as  his  absolute  property.    That  on 
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the  30th  Noyemher,  1838,  Elliott  gave  Fatten  notioe  not  to  make 
any  transfer  of  the  mortgage  to  Gragg,  or  any  other  person,  the 
same  being  void  for  want  of  consid^ation.  On  the  15th  Feb- 
ruary Elliott  died,  and  by  his  will  directed  his  ezeeutors  to  resist 
compliance  with  the  agreement,  the  same  being  void  for  want  of 
oonsideration,  and  nn&irly  obtained.  That  Cragg  had  not  com- 
plied with  his  agreement  and  had  not  paid  part  of  the  notes  which 
the  executors  of  Elliott  were  obliged  to  pa^.  And  though  all  the 
debts  to  secure  which  this  mortgage  was  giyen  had  been  paid,  yet 
the  incumbrance  remained  upon  record  to  the  great  embarrassment 
of  the  executors,  the  personalty  proving  insi^cient  for  the  pay- 
ment of  debts.  But  tnat  D.  Cragg  and  B.  Cragg,  the  executrix 
of  his  assignee  of  the  mortgage,  set  up  a  claim  to  the  mortgage, — 
The  bill  then  prayed  a  cancellation  of  the  agreement  and  that  sat- 
isfaction should  be  entered  on  the  mortgage. 

Fatten  by  his  answer  admitted  that  the  trust  for  payment  of  the 
Botes  was  satisfied,  and  that  he  had  no  interest. 

R.  Cragg  by  her  answer  denied  that  the  notes  were  accommo- 
dation notes.  She  alleged  that  D.  Cragg  had  married  the  only 
daughter  of  Elliott,  who  had  adyanced  to  him  910,000  in  notes, 
as  capital  to  carry  on  his  business  in  consideration  of  the  relation- 
ship. When  apprehensiye  that  Cragg  would  not  be  able  to  meet 
these  notes  in  time  to  saye  Elliott's  property  from  sacrifice,  El- 
liot had  entered  into  the  arrangement  with  Fatten  and  with  Cragg, 
which  was  delayed  until  Elliott  was  perfectly  satisfied  with  the 
mode  of  accomplishing  his  object,  and  diat  it  was  his  intention  to 
carry  out  his  original  design  of  adyancing  capital  to  Cragg,  but  to 
postpone  the  payment  until  the  notes  were  taken  up  by  him. — 
That  she  was  prepared  to  proye  when  facts  were  alledged,  ren- 
dering it  necessary  for  her  to  do  so,  that  there  was  no  fraud, 
concealment,  or  misrepresentation.  She  alleged  that  the  sealing 
imported  a  sufficient  consideration,  which  in  fact  existed,  and  that 
Elliott  could  not  repudiate  his  contract  after  allowing  Cragg  to 
expend  his  money  on  the  faith  of  it.  That  Cragg  had  performed 
his  agreement  as  to  the  notes  until  the  sickness  of  Elliott  preyent- 
ed  him  giying  a  note  for  renewal,  by  which  a  further  renewal  was 
impossible.  She  further  set  up  the  assignment  by  D.  Cragg  to 
her  testator. 

The  agreement  between  Fatten  and  Elliott,  of  the  30th  June, 
declared  that  the  bond  and  mortgage  were  ^iyen  to  secure  the 
payment  of  certain  notes  giyen  for  the  accommooation  of  D.  Cragg, 
and  held  by  yarious  persons  and  corporations  of  which  Elliott 
agreed  to  pay  ten  per  cent.,  the  discount  on  the  notes  giyen  on  re- 
newal eyery  ninety  d^s  until  all  were  paid. 

The  deed  between  Elliott  and  Cragg,  of  the  12th  of  July,  recit- 
ed the  i^eement  between  Fatten  and  Elliott;  Crag^  thereby 
figreed  to  pay  the  ten  per  cent,  and  discount  until  all  those  notes 
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were  fully  paid,  and  to  indemmfj  Elliott  from  all  liability  and  loBS 
therefor;  in  consideration  whereof  Elliott  agreed  that  after  the 
same  was  performed,  Cragg  "  shall  have  and  take  the  bond  and 
mortgage  for  his  own  use  and  benefit,  and  that  in  payment  of  said 
notes  and  performance  of  his  agreement  in  manner  aforesaid,  the 
same  may  be  assigned  by  the  said  Patton  or  his  representatiyes  to 
the  said  Cragg  or  his  assigns,  as  his  or  their  absolute  property, 
and  the  estate  of  the  said  Elliott  shall  be  and  remain  chargeable 
with  the  payment  of  the  same  in  the  same  manner  as  if  the  said 
bond  had  been  given  unconditionally." 

The  will  of  Elliott  was  shewn  to  contain  the  allegation  set  forth 
in  the  bill.  It  was  also  proved  that  the  notes  were  fully  paid  in 
part,  by  Elliott  or  his  executors,  and  that  his  personal  estate  was 
insufficient  to  meet  his  debts.  It  was  also  shewn  that  Elliott  and 
D.  Cragg  were  not  on  good  terms  with  each  other. 

The  defendant  proved  repeated  eflForts  by  Cragg  to  obtain  El- 
liott's signature  to  notes  for  renewals  which  were  unsuccessful,  his 
reason  assigned  being  that  he  would  thus  prevent  the  mortgage 
passing  to  Cragg.  It  was  also  shewn  that  Elliott  had  left  con- 
siderable real  estate.  The  defendant  also  read  in  evidence  the 
correspondence  between  Elliott  and  the  counsel  of  Cragg,  in  re- 
ference to  the  allegation  of  fraud  in  obtaining  the  agreement. 

On  the  8d  July,  the  counsel  wrote  to  Elliott,  after  referring  to 
the  bond  and  mortgage:  "Mr.  Craeg  is,  I  understand  from  you 
and  them,  to  make  ms  exertions  to  taKe  up  the  notes  and  pay  the 
instalments,  and  if  he  should  be  able  to  effect  that  object  then  he 
is  to  have  the  benefit  of  the  mortgage  now  given  by  you  for  his 
own  use,  which  in  that  case  is  to  be  assigned  to  him.  *  *  This 
will  require  aH  agreement  to  be  drawn  in  which  the  understanding 
can  be  explicitly  defined.  That  is,  Cragg  to  pay  the  notes  as  they 
become  due,  and  to  have  the  mortgage  assigned  to  him  for  his 
own  use  in  doing  so." 

On  the  5th,  Elliott  wrote  the  counsel  in  answer,  directing  an 
agreement  to  be  drawn ;  in  the  reply  the  counsel  said :  "  I  wanted 
to  know  if  Mr.  Cragg  was  to  have  the  benefit  of  the  mortgage,  if 
he  pays  the  ten  per  cent,  reduction,  and  this  note  does  not  inform 
me  distinctly.  If  that  is  your  wish,  then  I  shall  know  how  to 
draw  the  agreement."  The  reply  of  Elliott  was :  "I  wish  you  to 
draw  up  the  article  according  to  the  ideas  conveyed  in  your  note 
of  the  3d  inst."  These  notes  from  Elliott  were  written  by  his 
clerk  but  signed  by  him. 

The  court  dismissed  the  bill. 

Buddj  for  the  appellant. — ^By  the  payment  of  the  notes  to  se- 
cure which  the  mortgage  was  given  it  became  extinct  and  cannot 
be  revived  even  were  the  present  claimant  surety :  Star.  JEq.  sec. 
499,  b.  c.  d. ;  6  Tf  .  ^  &  862 ;  5  Barr  78.    The  agreement  between 
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Elliatt  and  Oragg  does  not  bind  him  as  a  declaration  of  trust/ be- 
cause he  was  not  a  party,  and  its  effect  as  an  appointment  is  an- 
nulled by  the  revocation  in  the  notice  of  June  30, 1837,  and  by 
the  declaration  in  the  will.  The  time  between  the  dates  of  the 
two  agreements  is  too  great  to  allow  an  argument  that  they  were 
but  one  transaction,  and  hence,  although  the  mortgage  is  ineffec- 
tual, the  complainant  is  entitled  to  have  the  cloud  removed  firom 
his  title :  jSter.  Eq.  sec.  706. 

The  agreement  was  williout  consideration;  for  it  recites  that  the 
notes  were  for  the  accommodation  of  Cragg  who  was  of  course 
bound  to  pay  them,  and  being  executory,  the  relationship  is  insuf- 
ficient as  a  consideration:  2  Kent  C<ym.  466 ;  7  Bcbtt  101.  This 
as  a  consideration  is  rebutted  by  the  proof  of  their  mutual  hos- 
tility. Her  seal  is  but  presumptive  evidence  of  consideration:  1 
DaXL.  17;  1  A  ^iJ.  438 ;  5  «J.  201 ;  8  t5. 178;  4  Bvan.  4;  so 
in  New  York,  2  iJev.  St.  828 ;  11  Wmd.  196.  It  was  also  revok- 
ed as  is  alwavs  competent  in  case  of  a  mere  voluntary  executory 
promise  or  gift.  An  actual  delivery  is  essential  in  all  such  cases 
to  render  the  gift  absolute:  2 -BZ.  Cbm.  441;  7 -Barr  100;  2 
GUL^J.  209;  6re«.662;  Prec.  C%.182;  12Ve9.  39;  IBligh 
529;  2  Stor.  Eq.  sec.  906,  78,  433.  But  clearly  to  be  entitled 
to  the  benefits  he  must  have  performed  his  agreement.  The  evi- 
dence shows  he  did  not  do  so  in  part  at  least.  This  claim  inter- 
feres with  that  of  creditors,  and  it  was  made  under  a  mistake,  for 
the  notes  to  counsel  were  merely  signed  by  Elliott.  They  only 
show  more  clearly  the  want  of  consideration  and  cannot  be  used 
to  explain  the  written  certificate:  3  Barr  37;  1  Binn.  37;  2 
Barr  80. 

Marklandy  contra,  argued  that  the  court  had  not  jurisdiction 
to  ^rant  the  relief,  and  that  there  was  an  adequate  remedy  at  law. 
It  IS  well  settled  here  that  payment  by  a  surety  will  not  extinguish 
the  security:  IW.  ^  S.  157 ;  much  more  so  when  there  is  an  ex- 
press stipulation  that  the  ri^ht  shall  pass  to  another.  The  rela- 
tionship was  a  sufficient  consideration,  but  the  seal  does  not  merely 
import  a  consideration,  but  stands  in  lieu  of  it :  Bae.  Ah.  x. 
Agreement,  B.  2;  \J.  O.B.  829;  1  S.  ^  R.  408;  and  then 
equity  will  not  relieve  against  volunteers  but  for  fraud:  IBac. 
Ab.  166;  lAtk.  401 ;  2  Ear.  ^  CHU.  641. 

The  opinion  of  the  court  was  delivered  by 

Bell,  J. — The  prayer  of  the  plaintiff's  bill  is  that  the  defend- 
ant, Fatten,  shall  oe  compelled  to  deliver  up  the  bond  and  mort- 
gage, and  enter  satisfaction  on  the  record  thereof;  that  the  articles 
of  July  12,  1887,  be  surrendered  for  cancellation;  and  that  the 
defendants  be  restrained,  by  perpetual  iniunction,  from  suing,  at 
law,  the  bond  and  mortgage  executed  by  the  testator. 
VOL.  I.— s. 
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A  preliminary  objection  is  taken,  by  the  defendants,  to  the  juris- 
diction of  the  court;  but  as  we  are  against  the  plaintiff  on  the 
merits,  as  disclosed  by  the  pleading  and  evidence,  it  is  unnecessary 
directly  to  decide  the  question  of  power.  For  myself,  however,  1 
may  be  permitted  to  express  my  strong  inclination  to  give  a  liberal 
construction  to  the  several  acts  of  assembly  conferring  equity  ju- 
risdiction upon  our  common  law  courts,  as  the  exercise  of  this 
i'urisdiction  is  found  to  be  necessary  to  the  furtherance  of  justice  in  a 
arge  variety  of  instances,  in  which  the  principles  and  practice  of 
the  courts  of  law  fail  to  afford  adequate  relief  Acting  upon  this 
inclination,  which,  I  believe,  is  entertained  by  all  the  judges  of 
this  court,  I  think  it  mi^ht  be  easily  shown  the  pending  applica- 
tion falls  within  the  provisions  of  the  statutes  relating  to  this  sub- 
ject, and  that,  in  a  proper  case,  the  court  is  invested  with  power 
to  afford  the  relief  prayed  for  here. 

That  prayer,  in  effect,  calls  upon  the  court  to  exercise  its  author- 
ity in  revocation  of  the  agreement  of  July,  1837 ;  thus  invoking 
its  action,  not  to  enforce  the  specific  performance  of  a  contract, 
but  to  decree  its  destruction.  Now,  nothing  is  better  ascertained 
liian  the  distinction  which  works  a  practical  difference  between  a 
chancellor's  interference  for  the  purposes  of  execution,  and  the 
exertion  of  his  authority  in  avoidance  of  an  xmdertaking  legally 
valid.  He  may  refuse  to  lend  his  assistance  to  consummate  an 
unconscionable  bargain,  accompanied  by  circumstances  of  suspi- 
cion, though  not  positively  unfair;  yet  it  by  no  means  follows  that 
hardship,  or  even  suspicion  of  unfairness,  is  always  potent  enough 
to  move  him  to  action ;  and  it  has  been  truly  and  forcibly  said,  a 
consequence  of  this  distinction  is,  that  though  equity  wiU  refiise 
to  interfere  to  execute  wherever  it  would  revoke,  it  may  refuse 
to  revoke  where  it  would  decline  to  execute.  Delamater's  Estate, 
1  Wh.  374.  The  cases  in  which  this  peculiar  jurisdiction  is  pro- 
perly exercised  are  said,  by  the  same  authority,  to  be  reducible  to 
one  of  the  four  heads  of  fraud,  mistake,  turpitude  of  considera- 
tion, and  circumstances  entitling  to  relief  upon  the  principle  of 
quia  timet;  and  each  of  these  should  be  established  by  positive 
and  definite  proof.  It  has  not  been  urged  that  the  case  presented 
by  the  plaintiff  is  embraced  by  the  last  mentioned  division;  and 
we  are,  consequently,  confined  to  the  inquiry,  whether  he  has  ex- 
hibited any  evidence  which  sufficiently  brings  it  under  either  of 
the  three  preceding  heads? 

This  question,  we  are  of  opinion,  admits  of  ready  answw. 
Though  the  complainant's  bill  suggests  that  the  agreement  of  the 
12th  of  July,  which  constitutes  wie  defendant's,  Rose  Cragg's, 
title  to  the  mortgage  in  controversy,  was  unfairly  obtained  m>m 
Elliott,  while  labormg  under  some  mistake  or  misapprehension  of 
his  rights,  and  the  duties  he  owed  to  himself  and  his  son-in-law, 
we  find  nothing  in  the  proofs  laid  before  us  positively  establishing 
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such  an  averment.  On  the*  contrary,  all  the  evidence  tends  ta 
show  the  absence  of  unfair  dealings,  and  to  work  the  conviction 
that  the  agreement  of  July  was  the  result  of  a  deliberate  arrange- 
ment previously  made  between  Elliott  and  Cragg,  with  a  full 
knowledge  of  their  respective  liabilities,  and  a  perfect  cognizance 
of  what  was,  legally  and  morally,  due  from  each  to  the  other.  If 
it  be  urged  that  the  mere  fact  of  conceding  to  Cragg  a  beneficial 
interest  in  the  mortgage,  on  the  condition  of  discharging  his  own 
debts,  evidences  the  existence  of  some  mistake,  or  necessarily 
leads  to  the  suspicion  of  practiced  fraud,  a  satisfactory  response 
may,  perhaps,  be  found  in  the  relation  they  occupied,  of  father- 
in-law,  and  husband  of  an  only  child,  the  mother  of  children, 
whose  welfare  was  then  a  consideration  of  paramount  importance, 
in  the  view  of  the  parent  and  grandfather,  therefore,  willing,  in 
anticipation,  to  appropriate  a  portion  of  the  estate  which  would 
be  theirs,  on  his  decease,  to  their  advancement  during  his  life. 
But  waiving  considerations  such  as  this,  it  is  sufficient  to  observe 
that  a  bare  possibility  of  mistake  or  suspicion  of  fraud  is,  as  be- 
fore already  shown,  ineffectual  to  awake  to  action  the  extraordi- 
nary power  of  recision  invoked  by  the  plaintiff.  A  refusal  to 
interpose  but  refers  the  parties  to  their  rights  and  remedies  at 
law;  and  a  consequence  of  this  is  that  distinctness  and  certainty, 
not  only  in  allegation,  but  in  proofs,  is  an  imperative  prerequisite 
to  equitable  interposition.  In  warrant  of  the  conclusion  1  have 
already  intimated,  a  brief  review  of  the  circumstances  attending 
the  transaction  may  not  be  altogether  unprofitable. 

The  indenture  executed  between  Elliott  and  Patton,  declaring 
the  trusts  upon  which  the  bond  and  mortgage  were  held  by  the 
latter,  bears  date  the  30th  of  June,  1837.  But  prior  to  this,  on 
the  first  of  that  month,  we  find  that  Elliott  was  in  correspondence 
with  Mr.  Brown,  who  appears  to  have  been  his  legal  adviser,  in 
reference  to  some  important  business  about  to  be  transacted. 
After  this  came  the  note  of  June  20th,  by  which  Elliott  requested 
Brown  to  prepare  an  instrument  of  writing,  declaring  the  propo- 
sitions and  arrangements  Oragg  had  or  might  make  with  the  banks, 
(doubtless  in  respect  to  the  notes  endorsed  by  Elliott,)  and  sug- 
gesting that  he  would  call,  personally,  on  Mr.  Brown  in  a  few 
days.  The  next  step,  so  far  as  we  are  informed,  was  the  execu- 
tion of  the  mortgage  and  accompanying  agreement  by  Elliott  and 
Patton;  and  this  was  followed,  on  the  3d  of  July,  by  a  note  from 
Mr.  Brown  to  his  then  client,  Elliott,  in  which  is  stated  the  under- 
standing entertained  by  the  former,  of  the  terms  and  conditions 
upon  which  Cragg  was  to  take  an  interest  in  the  mortgage.  This 
correspondence  clearly  indicates  a  prior  negotiation  between,  and 
a  conclusion  arrived  at  by,  Elliott  and  Cragg,  which  had  been  com- 
municated to  Mr.  Brown,  with  the  intent  of  having  it  put  in  a 
formal  and  binding  shape.    Upon  the  letter  is  an  endorsement^ 
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evidently  made  under  Elliott's  direction,  stating  the  fact  that  he 
had  answered  it  on  the  5th  of  July,  by  requesting  Mr.  Brown's 
particular  attention  to  the  proposed  article  of  agreement  between 
Cragg  and  Elliott.  This  answer  is,  also,  in  proof;  and  by  it  the 
writer  anxiously  urged  Mr,  Brown  to  prepare  the  proposed  agree^ 
ment  at  once,  and  to  be  very  particular  in  binding  Cragg  to  meet 
the  proposition  he  had  made,  referring  to  the  new  notes  he,  Elliott, 
was  to  give  in  pursuance  of  it.  As,  however,  it  did  not  distinctly 
respond  to  the  queries  put  in  Mr.  Brown's  prior  note,  as  to  the 
terms  on  which  Cragg  was  to  have  the  mortgage,  in  consequence 
of  which  the  counsd  could  not,  understandingly,  prepare  the  pro- 
posed instrument,  he  returned  to  Elliott  his  letter,  with  a  note 
indorsed,  inquiring  whether  Cragg  was  to  have  the  benefit  of  the 
mortgage  if  he  paid  the  ten  per  cent,  reduction,  and  added:  "If 
that  is  your  wish,  then  I  shall  know  how  to  draw  the  agreement. 
Let  me  have  your  answer  on  this  note."  An  answer  was  accord- 
ingly sent,  couched  in  these  few,  but  emphatic  words:  "I  wish 
you  to  draw  up  the  article  according  to  the  ideas  conveyed  in  your 
note  of  the  3d  instant;"  and  then,  on  the  12th  of  July,  the  agree- 
ment, doubtless  drafted  by  Mr.  Brown,  as  the  counsel  of  Mr.  El- 
liott, was  formally  executed  by  Elliott  and  Cragg,  and  on  the  next 
day  duly  acknowledged  by  the  parties,  before  an  alderman  of  this 
city.  It  is  to  be  observed  that,  up  to  this  time,  Elliott  appears  to 
have  been  the  principal  actor  in  consummating  the  arrangement 
made  between  him  and  his  son-in-law.  Manifesting  a  strong  de- 
sire effectually  to  bind  Cragg  to  the  performance  of  his  proposi- 
tion to  assume  payment  of  the  debts  mentioned  in  the  mortgage, 
he  urged  the  speeay  preparation  and  completion  of  the  agreement 
now  proposed  to  be  revoked,  and  was  evidently  restless  and  uneasy 
until  this  object  was  attained.  These  facts,  in  connection  with  the 
other  circumstances,  strongly  recommend  the  adoption  of  the  de- 
fendant's averment,  that  Elliott,  in  order  to  advance  his  son-in- 
law  in  business,  had  before  agreed  to  assist  him  by  a  donation  to 
the  amount  of  the  notes  indorsed  by  him ;  and  that  the  subsequent 
arrangement  was  entered  upon  by  Cragg,  at  Elliott's  solicitation, 
in  order  to  relieve  present  embarrassments,  flowing  from  his  pre- 
ceding engagements.  At  all  events,  the  review  of  the  transaction, 
in  connection  with  the  res  gesta^  almost,  if  not  entirely,  leaves  the 
inquirer  free  of  doubt  that  both  the  parties  perfectly  understood 
what  they  were  doing,  and  actied  free  of  any  influence  springing 
from  falsehood,  fraud  or  misapprehension.  Indeed,  the  idea  of 
unfairness  or  mistake  was  not  urged  with  much  emphasis;  and 
this  is,  questionless,  to  be  ascribed  to  the  want  of  a  basis  upon 
which  to  build  such  an  argument. 

But  the  validity  of  the  agreement  in  dispute  is  principally  as- 
sailed for  alleged  want  of  consideration.  To  make  this  objection 
available,  it  is  insisted  the  contract  was  executory,  and  being 
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purely  voluntary,  was  revocable  at  the  mere  will  of  Elliott.  But 
one  answer  to  this  position  is  that  the  seals  of  the  parties  in  them- 
selves import  a  consideration  and  save  their  covenants  from  fall- 
ing  within  the  class  of  nude  facts  at  law  and  in  equity :  Bonn  vs. 
mnthrop,  1  Johns.  Ch.  329;  1  Bou.  Bac.  Ab.  165,  F.  Agree- 
merUy  Let.  B.  21 ;  and  it  is  not  now  to  be  doubted  that  though  a 
parol,  unexecuted  promise  to  make  a  gift  inter  vivos  without  con- 
sideration is  void,  an  agreement  under  seal  to  do  so  may  be  en- 
forced as  a  legal  obligation:  In  re  Campbell's  Estate,  7  Barr  100. 
Nor,  as  argued  for  the  plaintiff,  is  the  presence  of  a  seal  only 
presumptive  evidence  of  consideration  in  Pennsylvania.  It  is 
true  that  where  an  actual  valuable  consideration  is  intended  to 
pass,  and  furnishes  the  motive  for  entering  into  a  contract,  a 
party  may  defeat  it  by  showing  a  failure  of  consideration,  at  any 
time  before  its  final  execution.  Upon  this  equity  are  founded  the 
cases  of  Steinhauk^  vs.  Witman,  1  S.kB.  438  ;  Hart  vs.  Porter, 
5  S.  kB.  201;  Hessner  vs.  Hehn,  8  /?.  &  J2.  178,  cited  for  the 
plaintiff,  and  other  kindred  cases  ;  but  the  doctrine  has  no  appli- 
cation where  the  contracting  parties  do  not  contemplate  the  ac- 
tual presence  of  valuable  consideration,  and  it  seems  to  be  certain 
that  equity  will  not  relieve  against  an  instrument  under  seal, 
merely  on  the  ground  of  want  of  consideration.  Indeed,  it  is 
said  that  it  will  interpose  against  volunteers,  only  where  there  is 
firand:  1  Bou.  Bac.  Ab.  166,  Morris  vs.  Burroughs,  1  Atk.  401, 
for,  the  equities  being  equal,  the  volunteer  having  the  law  shall 
prevail.  Black  vs.  Cord,  2  Marr.^  GHU  103,  a  principle  which  has 
been  applied  even  in  protection  of  a  common  prostitute,  to  whom 
a  voluntarjr  bond  was  given,  Hill  vs.  Spencer,  Arrib.  641. 

Again,  it  is  aflhrmed  to  be  against  rule  that  courts  of  equity 
will  not  interfere  to  carry-into  effect  unexecuted  voluntary  con- 
tracts, inter  vivoSy  but  will  leave  the  parties  to  their  remedies  at 
law.  And  this  in  the  absence  of  fraud  or  mistake,  is  the  extent 
to  which  the  principle  is  carried,  for  the  doctrine  is  to  be  under- 
stood with  the  qualification  that  although  chancery  will  withhold 
its  aid  to  consummate  a  voluntary  aCToement,  unexecuted,  where 
something  remains  to  be  done  by  the  contracting  parties,  yet 
where  it  is  executed,  equity  will  give  effect  to  all  its  consequences : 
1  Story's  JEq.  433,  JV.  3.  In  such  a  case  a  consideration  is  un- 
necessary: Delamater's  Estate,  1 TFA.  375.  Upon  this  distinc- 
tion rests  the  determination  in  Pennington  vs.  Getting,  2  CHll  ^ 
John.  209,  where  the  court  refused  to  give  effect  to  an  intended 
gifk,  by  a  parent  to  a  child,  of  certain  bank  stock,  of  which  the 
certificate  was  handed  to  the  contemplated  donee,  but  no  transfer 
of  it  was  made  on  the  books  of  the  bank,  which  was  the  only  re- 
cognized mode  of  passine  an  interest  in  the  shares ;  of  Duffield 
vs.  Elwees,  1  Bligh  R.  529,  where  the  Master  of  the  Bolls  refus- 
ed to  compel  an  executor  to  complete  a  proposed  donation,  inter 
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vivos  J  left  unperfected  by  his  testator;  and  of  Fortesque  vs.  Bar- 
rett, 3  Mylne  ^  Keen  36,  which  decides  that  the  voluntary  as- 
signment of  a  bond  or  policy  of  life  insurance  under  seal,  will 
operate  to  transfer  the  property  in  the  bond  or  policy,  though 
these  were  never  actually  delivered  to  the  assignee.  The  last 
decision  proceeds  on  the  ground  that  the  assignment  operated  to 
transfer  the  bond,  and  consequently,  nothing  remained  to  be  done 
to  execute  the  intent  of  the  parties.  Is  not  the  principle  of  this 
case  applicable  here  ?  Nothing  remained  to  be  done  on  the  part 
of  Elliott,  to  perfect  his  agreement.  Did  not  the  instrument  of 
July  operate  a  transfer  of  the  mortgage,  immediately  upon  per- 
formance of  the  stipulated  conditions  by  Cragg,  or  as  between 
him  and  Elliott,  as  soon  as  the  latter  interfered  to  prevent  per- 
formance, after  which  he  could  not  recall  his  agreement  ?  If 
this  be  so,  and  Cragg  or  his  assignee  were  here  asking  us  to  de- 
cree an  assignment  of  the  mortgage,  he  would  be  entitled  to  our 
aid,  though  the  covenants  of  July  should  be  regarded  as  purely 
voluntary. 

But  are  they  so  ?  I  am  inclined  to  think  they  are  not.  Even 
supposing  the  original  notes  were  endorsed  for  the  accommoda- 
tion of  Cragg,  with  the  purpose  of  advancing  him  by  a  donation 
of  a  portion  of  his  father-in-law's  estate,  his  undertaking  to  as- 
sume upon  himself  the  liabilities  imposed  by  Elliott's  agreement 
with  Patton,  amounted  to  a  consideration.  True,  he  was  legally 
bound  for  the  payment  of  his  own  debts,  but  he  was  not  compella- 
ble to  discharge  them  in  the  manner  and  time  stipulated  by  that 
agreement.  Now,  it  is  not  to  be  disputed  that  if  one  at  the  re- 
quest of  another,  assume  to  do  a  thing  he  is  not  compellable  in 
law  to  do,  from  which  that  other  derives  a  benefit,  this  will  con- 
stitute a  good  consideration,  and  its  mere  inadequacy,  compared 
with  the  benefits  to  be  derived  by  the  performing  party,  will  not 
afiect  the  validity  of  the  contract. 

But  the  plaintiff  further  objects  that  the  debts,  to  secure  the 
payment  of  which  the  bond  and  mortgage  were  executed,  having 
been  paid,  these  instruments  must  be  treated  9^^  functus  officio. — 
Were  this  even  so,  I  doubt  whether  it  would  afford  ground  for  ad- 
ministering the  remedy  prayed  here.  But,  waiving  this,  a  little 
examination  will  demonstrate  the  objection  is  untenable.  It  is 
founded  upon  the  modern  doctrine  of  the  English  Chancery, 
adopted  bv  Mr.  Justice  Story,  in  his  treatise  upon  Equity  Juris- 
diction, which  denies  to  a  paying  surety  the  use  of  the  instru- 
ment taken  to  secure  the  debt  paid,  upon  the  technical  notion 
that  payment  extinguishes  the  instrument,  and  so  renders  it 
worthless  for  every  purpose.  But  this  supposed  effect  of  pay- 
ment has  never  been  recognized  in  Pennsylvania.  On  the  con- 
trary, we  have  expressly  repudiated  it,  as  may  be  seen  by  con- 
sulting Fleming  vs.  Beaver,  2  B.  128 ;  Croft  vs.  Moore,  9  W.  461 ; 
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Morris  vs.  Oakford,  9  Barr  498,  and  numerous  other  precedents, 
agreeing  in  this  particular  with  the  New  York  determinations  of 
Cneesebrough  vs.  Millard,  1  John.  Ch.  413,  and  Avery  vs.  Petten 
7  John  Oh.  211,  which  rule  that  a  surety  who  has  paid  the  debt 
is  entitled  to  an  assignment  of  the  security  against  his  principal 
or  co-surety.  Were  our  rule,  however,  m  harmony  with  that 
which  obtams  in  England,  it  would  not  help  the  plaintiff.  I  think 
it  is  impossible  to  examine  the  transaction  before  us  without 
adopting  the  conviction  that  the  several  agreements  originated  at 
the  same  time,  and  were  intended  to  be  simultaneous;  the  con- 
tract executed  between  Elliott  and  Cragg  being  temporarily  post- 
poned from  some  difficulty  in  arranging  its  details  or  in  reducing 
them  to  form  in  writing.  If  so,  it  is  obvious  that  the  mortgage 
was  executed  for  the  double  purpose  of  securing  payment  of  the 
notes  and  conferring  a  benefit  upon  Cragg,  in  the  event  of  pay- 
ment by  him  of  the  original  debts.  This  would  prevent  an  appli- 
cation of  the  rule  of  extinguishment,  did  it  exist  in  this  State, 
though  Patton,  the  mortgagor,  was  no  party  to  that  agreement. 
He  is,  in  truth,  but  a  mere  trustee,  hol^g  the  securities  in  sub- 
servience to  the  agreements  of  the  parties,  namely :  first,  for  the 
use  of  the  note-holders ;  and  secondly,  for  the  benefit  of  whoever 
might,  afterwards,  be  entitled  to  them.  And  the  result  would  be 
the  same,  if  the  agreement  between  Elliott  and  Cragg  was  the 
fruit  of  an  after-thought,  for  we  cannot  doubt  the  competency  of 
the  mortgagor  to  stipulate  that  after  payment  of  the  notes  the 
mortgage  should  contmue  to  exist  for  the  benefit  of  a  third  person. 

It  is  further  urged  that  Cragg  failed  to  comply  with  his  con- 
tract, and  thereby  lost  whatever  benefit  he  would  otherwise  have 
been  entitled  to  under  it.  But  it  is  in  full  proof  that  his  partial 
failure  was  caused  by  the  bad  faith  of  the  other  contracting  party, 
who  sought  to  make  his  own  breach  a  ground  for  invalidating  the 
agreement.  This  was  a  fraud  upon  his  contract,  and  falls  within 
the  maxim,  that  no  man  shall  be  permitted  to  take  advantage  of 
his  own  wrong. 

Besides,  Cragg's  default  may  be  pecuniarily  compensated,  and 
therefore  cannot  be  used  to  defeat,  in  toto^  his  interest  in  the  mort- 
gage.    It  operates  to  affect  it  only  pro  tanto. 

Another  objection  is,  that  the  contract  of  July  is  in  violation  of 
the  rights  of  Elliott's  creditors,  and  therefore  void.  But  these 
creditors  are  not  before  the  court;  nor  have  we  the  means  of  as- 
certaining whether  the  remaining  portion  of  Elliott's  estate  is  in- 
sufficient for  the  payment  of  his  debts.  Even  then,  conceding  the 
contract  to  be  purely  voluntary,  and  void  against  creditors,  there 
is  no  pretence  for  so  declaring  it,  until,  at  least,  the  plaintiff  shows 
the  insolvency  of  his  testator  s  estate. 

I  have,  I  believe,  noticed  all  the  grounds  upon  which  the  plain- 
tiff's prayer  for  relief  has  been  pressed,  and  find  none  of  them  of 
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sufficient  ioroe  to  warrant  our  interposition  in  the  manner  askecL 
Perhaps  it  would  have  been  enough  to  have  rested  our  refusal  upon 
the  single  principle  conceded  by  the  plaintiff's  counsel,  in  his  ar- 
gument, that,  "  in  respect  to  voluntary  contracts,  inter  vivos^  courts 
of  equity  will  not  interfere,  but  will  leave  the  parties  where  the 
law  finds  them/'  2  iStori/'s  Eq.  Jur.  433. 
Decree  at  Nisi  Prius,  dismissing  the  bill  with  costs^  affirmed. 


Commonwealth  ex.  rel.  Miller  et  aL  versus  ComislL 
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'^  661'  the  right  of  ordaining  elders  and  appointing  their  charges  is  Tested  in  the  bishops. 

A  charter  was  granted  to  a  congregation  represented  by  trustees  recogniiing 
tiieir  connection  with  that  church.  An  amendment  to  the  charter  whose  ol]je6t 
is  obscure,  will  not  be  construed  to  give  the  right  to  the  trustees  of  the  congrega- 
tion of  electing  the  elder  in  charge,  where  the  effect  would  be  to  riolate  the  funda- 
mentals of  the  discipline  of  the  M.  E.  Ch.,  to  which  the  congregation  profess  to 
adhere,  and  where  the  usage  for  thirty  years  has  been  in  accordance  with  the 
discipline. 

Erbor  from  the  Common  Pleas  of  Philadelphia : 

January  28th,  29th. — This  was  a  case  stated  to  try  the  right  of 
the  respondent  to  the  office  of  minister  of  the  African  Methodist 
Episcopal  Bethd  Church,  in  the  city  of  Philadelphia,  the  relators 
b^g  the  trustees  of  the  corporation. 

By  the  charter  of  the  church  granted  in  1796,  it  was  declared 
that  the  corporation  should  hold  the  building  called  Bethel  Church 
and  such  other  churches  as  should  become  the  property  of  the  cor- 
poration, in  trust  for  the  religious  use  of  the  ministers  and  preach* 
ers  of  the  Methodist  Episcopsd  Church,  who  are  in  ci^mezion  with 
the  general  conference  of  said  church,  and  also  for  the  minister 
and  teachers  of  the  Afirican  brethren  duly  licensed  or  ordained 
according  to  the  form  of  discipline.  It  was  further  declared  that 
the  trustees  and  members  of  this  corporation  acquiesced  in  and 
accorded  with  the  rules  of  the  Methodist  Episcopal  Church  for 
their  church  discipline  and  worship,  and  t^t  they  would  continue 
forever  in  union  with  the  Methodist  Episcopal  Church  of  Phila- 
delphia, subject  to  the  government  of  the  present  bishops,  and 
their  successors  in  ecclesiastical  affairs  and  transactions,  so  long 
as  the  articles  and  creed  remained  unaltered* 

Thai  the  elder  of  the  Methodist  Episcopal  Church  for  the  time 
being,  in  the  citv  of  Philadelphia,  appointed  by  the  conference  of 
the  church  to  tne  charge  of  the  Methodist  society  in  said  cit^ 
should  nominate  the  preacher  who  shall  officiate  in  the  said  Bethel 
church,  who  was  authorized  to  license  exhorters  and  preachers 
from  among  the  members  of  the  congregation. 

By  an  amendment  to  the  charter  in  1807,  the  board  of  trustees 
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were  authorized  to  nominate  a  preacher,  reserving  the  right  to  the 
elder  of  the  Methodist  E.  Oh.  as  theretofore,  to  preach  once  on 
Sunday  and  once  during  the  week. 

In  1816,  the  African  M.  E.  G.  separated  from  the  white  meth- 
odists  and  promulgated  their  book  of  doctrines  and  discipline. 

In  this  book  of  discipline  it  was  declared  that  the  superintend- 
ent or  acting  bishop,  in  conjunction  with  his  associates  at  the  an- 
nual conferences  should  fix  the  appointments  of  travelling  ministers, 
and  in  the  interval  he  might  exercise  his  judgment  in  connection 
with  one  or  more  of  the  neighboring  preachers,  provided  that  no 
preacher  should  remain  on  one  circuit  station  longer  than  two 
years,  unless  the  bishop  in  his  judgment  saw  fit.  In  the  bishops 
also  was  vested  the  power  of  ordaining  elders  who  were  to  be  elect- 
ed by  the  annual  conference. 

The  duty  of  elders  having  charge  is  in  the  absence  of  the  gen- 
eral superintendent  to  take  charge  of  all  elders,  deacons,  travel- 
ing and  local  preachers  and  exhorters  in  his  charge. 

By  an  amendment  to  the  charter  of  the  Bethel  church  in  1837, 
the  trust  was  declared  to  be  for  the  members  &c.  of  the  African 
M.  E.  C,  and  none  other.  And  it  was  further  declared  by  the 
7th  sec,  that  the  ministers  of  the  A«  M.  E.  Gh.,  appointed  as 
thereinafter  specified,  shall  from  time  to  time,  nominate  the  preach- 
er or  preachers  who  shall  officiate  in  the  church  called  Bethel,  or 
itt  any  or  all  churches  of  the  corporation. 

By  the  8th  article  it  was  declared  that  tiie  trustees  and  official 
members  should  i4)point  from  their  own  body,  or  the  other  mem- 
bers, a  minister  or  ministers  for  the  term  of  three  years,  with  a 
right  of  removal  with  the  concurrence  of  two-thirds  of  the  quar- 
terly conference. 

And  by  the  10th  article  it  was  provided  that  the  trustees,  min- 
isters, exhorters  and  leaders,  convening  after  notice,  should  have 
power  to  elect  from  their  own  body,  a  presiding  minister  of  the 
African  M.  E.  Ch.,  to  superintend  the  churches,  to  license  preach- 
ers and  exhorters,  to  preside  over  the  church  or  churches,  agreea- 
bly to  the  discipline  thereof. 

In  1816,  Allen  was  elected  the  first  bishop  of  the  African  M. 
E.  Ch.,  and  from  the  date  of  the  amended  charter  to  his  death 
continued  to  be  the  minister  in  charge  of  Bethel  church.  The 
bishop,  his  successor,  occupied  the  same  office  until  1844.  At  the 
conferences  of  that  year  and  of  1845, 6,  7,  the  bishop  appointed  the 
minister  in  charge.  In  June,  1848,  the  bishop  appointed  the  pre- 
sent respondent,  who  was  received  by  the  board  of  trustees.  Dis- 
sensions having  arisen,  the  board  of  trustees  met  and  elected  S. 
Bassit,  a  licensed  preacher  of  their  own  body,  to  be  the  minister 
in  charge  for  six  months.  Before  these  proceedings  were  com- 
menced the  term  had  expired.  It  was  proved  by  one  of  the  min- 
isters of  this  denomination  that  the  ministry  consisted  of  three 
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classes,  bishops,  (sometimes  called  superintendents,)  elders  and 
deacons — that  no  church  can  be  considered  Episcopal  who  rejects 
the  authority  of  the  bishop — the  duty  of  the  bishop  is  to  ordain 
members  and  appoint  them  to  their  respective  pastoral  charge. — 
His  power  in  this  respect  was  entirely  independent  of  the  congre- 
gation. 

The  court  being  equally  divided  gave  judgment  for  the  respon- 
dent. 

W.  W.  Wallace  and  Pettitj  for  plaintiffs  in  error. — The  right 
to  the  oflSce  depends  on  the  charter  of  the  particular  church.  Bj 
the  amendment  of  1817,  this  is  vested  in  the  trustees,  and  is  not 
to  be  controlled  by  the  general  discipline  of  the  church  at  large. 
Until  1846  there  was  no  appointment  under  the  discipline  of  the 
methodist  church,  the  bishop  himsdf  acted  as  the  minister.  Nor 
can  the  acquiescence  of  the  congregation  abrogate  their  chartered 
rights.  But  there  is  no  conflict  with  any  article  of  faith  by  the 
charter. 

CribbonSj  contra. — This  church  is  essentially  Episcopal,  and  in 
connection  with  the  methodist  society.  It  was  so  in  its  creation. 
The  separation  in  1817,  was  merely  of  the  two  races,  no  essential 
change  in  doctrine  or  discipline  was  introduced.  Its  subsequent 
practice  has  been  accordant.  The  attempt  is  made  under  an  ob- 
scure clause  in  the  charter  to  violate  the  fundamentals  of  the 
church — ^to  render  it  no  longer  Methodist  Episcopal — ^but  congre- 
gational by  giving  the  right  to  nominate  ministers  to  the  trustees, 
a  matter  which  has  always  been  resisted :  Steele  vs.  The  People, 
S.  0.  of  N.  F.,  1848.  The  amendment  was  intended  to  provide 
against  an  interference  by  the  white  bishops,  who  h^d  a  chartered 
right  which  could  only  be  divested  by  a  new  charter. 

This  would  render  the  charter  consistent  in  not  violating  a  fun- 
damental of  the  discipline  of  that  denomination  to  which  it  pro- 
fesses to  adhere.  K  it  is  doubtful,  the  usage  affords  a  construction 
supportmg  the  respondent,  11  S.kB.  88;  S  B.  279, 288 ;  4  JEast 
827,  Cowp.  588.  It  will  be  observed  that  unless  this  is  so,  the 
office  has  no  claimant. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — ^If  the  meaning  of  the  article  in  the  amendments 
on  which  the  question  turns,  be  that  the  trustees,  ministers,  ex- 
horters  and  leaders,  should  elect  their  pastors  from  among  them- 
selves, the  members  of  the  corporation  have  not  been,  as  they 
most  certainly  intended  and  supposed  themselves  to  be,  in  com- 
munion with  the  African  Methodist  Episcopal  Church.  The  doc- 
trine and  discipline  of  that  church,  as  set  forth  in  the  published 
exposition  of  it,  is  fashioned  in  a  great  measure  after  that  of 


Digitized  by  VjOOQIC 


March  1850.]  OF  PENNSYLVANIA.  291 

[Com'th  ex.  rel.  Miller  et  al.  r.  Cornish.] 

the  white  Methodist  Episcopal  Church  in  England  and  America ; 
in  which  the  election  and  ordination  of  the  priesthood  by  the  gen- 
eral or  annual  conference,  the  ordination  of  them  by  laying  on  of 
hands  by  a  bishop  and  elders,  and  the  fixing  of  their  appointments 
by  the  bishop,  are  cardinal  points — ^the  last  of  them  a  distinctive 
one.  It  is  the  rock  on  which  the  church  is  founded,  and  on  which 
it  has  prospered.  Remove  the  church  from  it,  and  it  ceases  to  be 
methodistic.  The  election  and  ordination  of  elders,  and  the  fix- 
ing of  their  appointments,  are  regulated  bv  articles  which  are 
fundamental ;  and  how  does  the  article  in  the  amendments  com- 
port with  them  ?  There  is  in  the  terms  of  it  a  remarkable  want  of 
precision.  It  provides  for  the  election  of  a  "  presiding  minister, 
to  superintend  the  churches,  to  license  preachers,  and  to  preside 
over  the  churches  agreeably  to  the  discipline  thereof."  But  his 
discharge  of  those  duties,  as  an  elder  in  charge,  would  be  a  vio- 
lation of  every  part  of  the  discipline.  The  person  who  framed 
the  article  on  the  amendments,  probably  had  in  view  the  office  of 
9,  presiding  elder,  whose  duty  in  the  Methodist  Episcopal  Church 
is,  "  to  exercise  within  his  own  district,  during  the  absence  of  the 
superintendents^  (bishops,)  all  the  powers  vested  in  them  by  the 
government  of  the  church :  provided  that  he  never  act  contrary 
to  an  express  order  of  the  superintendents.''  His  action,  therefore, 
would  be  at  most,  provisional,  and  subordinate  to  that  of  the  per- 
manent authority  of  the  bishop.  Consequently,  by  that  interpre- 
tation— and  it  is  that  which  goes  furthest  to  reconcile  the  amend- 
ment to  the  standards  of  the  church, — ^the  induction  of  the 
respondent  by  the  bishop  was  legal  and  canonical. 

But  in  any  aspect  whatever,  a  congregational  election  of  a  pre- 
siding elder  could  be  neither.  To  say  nothing  of  the  fact  that 
the  discipline  requires  him  to  be  elected  by  the  annual  con- 
ference, he  might,  being  taken  from  the  trustees,  members,  exhort- 
ersj  or  leaders,  happen  to  be  a  layman ;  and,  in  that  event,  who 
was  to  set  him  apart  ?  If  he  was  to  be  ordained  by  laymen  or  not 
at  all,  the  object  of  the  amendment  was  to  make  the  church  con- 
gregational while  it  professed  to  be  methodistical ;  and  it  was 
therefore  a  disingenuous  one.  The  annual  conference  could  not  or- 
dain him,  and  its  connexion  with  the  congregation  would  be  virtually 
dissolved.  Besides,  the  word  minister  is  not  used  in  the  discipline 
as  the  specific  name  of  any  clerical  officer  whatever.  The  clergy 
are  divided  into  bishops,  elders  and  deacons ;  the  exhorters,  local 
preachers  and  leaders,  are  laymen.  With  all  the  lights  obtained 
from  an  elaborate  argument,  I  am  unable  to  discover  the  drift  of 
this  strange  amendment.  But  contemporaneous  practice  is  a 
powerful  interpreter  of  doubtful  meaning ;  and  when  long  contin- 
ued by  common  consent — as  in  this  instance  for  more  than  thirty 
years — ^it  is  irresistible.  Perhaps  a  legal  presumption  might  arise 
from  lapse  of  time  that  this  fimdamental  article,  irreconcUeable  to 
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the  usage  and  practice  of  the  church,  had  been  expunged  in  the 
way  kno¥m  to  the  law.  In  every  aspect  it  is  a  riddle ;  and  the 
congregation  have  been  wise  in  treating  it  as  a  nullity.  They 
could  not  have  done  otherwise  without  abandoning  their  standards 
and  falsifying  the  name  of  the  incorporation. 

But  even  u  the  corporation  had  power  to  choose  its  members, 
it  has  forborne  to  exercise  it*  Surely,  then,  professing  to  be  a 
methodist  congregation,  and  refusing  to  elect  for  itself,  it  might 
waive  its  right  and  receive  its  ministers  from  the  hand  of  the 
bishop  according  to  the  regulations  of  the  church  with  which  it 
professed  to  be  connected.  If  it  might  not,  all  its  spiritual  acts 
since  the  amendments  were  adopted,  have  been  invalid ;  and  how 
far  its  temporal  acts  might  be  affected  by  reason  of  the  illegality 
of  the  appointment  to  office  of  the  president  of  the  board  of  trus- 
tees, might  raise  a  serious  question.  Perhaps  the  acts  of  the  elder 
in  charge,  as  an  officer  de  facto  might  be  good ;  but  it  certainly  is 
not  the  policy  of  the  corporation  to  encourage  strife  and  litigation. 
The  best  friends  of  its  peace  and  prosperity  will  not  do  so. 

The  respondent,  therefore,  is  the  legally  inducted  elder  in 
charge ;  and  the  trustees  who  were  expeUed  by  him  pursuant  to 
the  £sciplineof  the  church,  have  no  standing  in  court. 

Judgment  affirmed. 


Costen's  Appeal — ^Reed's  Estate. 

Where  there  is  a  deyise  in  fee  with  an  absolute  direction  to  sell,  for  the  purpose 
of  distribution,  a  conveyance  of  the  land  by  a  devisee  passes  his  interest  in  the 
proceeds,  when  sold  under  the  trusts  of  the  wilL 

Powers  of  attorney  and  conveyances  relating  to  such  an  interest,  and  professing 
to  treat  it  as  real  estate,  may  be  recorded  under  the  acts  of  assembly  for  recording 
deeds,  &c.,  relating  to  real  estate. 

A  security  on  appeal  from  the  Orphans'  Court  may  be  signed  in  blank  and  sub- 
sequently filled  up  by  the  clerks. 

The  court  will  not  quash  an  appeal  which  is  perfected  within  three  years,  al- 
though the  appeUee,  being  a  stake  holder,  has  paid  the  money  in  accordance  witilt 
the  decree  before  the  certiorari  issued.  And  where  this  appeared  to  have  betti 
done,  the  court  reversed  the  decree  below,  and  declared  the  appellant  entitled  to 
the  fdnd  without  directing  farther  inquiry. 

Where  there  is  a  reference  to  a  master  to  ascertain  the  amount  due  under  a  de- 
cree, the  court  will  not  hear  testimony  taken  before  him,  except  so  far  as  it  relates 
to  the  account  directed. 

A  bill  of  review  will  not  be  granted  to  inquire  into  the  correctness  of  a  decree 
reversing  a  decree  below,  on  the  ground  that  there  were  ikets  which  show  the  de- 
cree below  to  have  been  correct,  but  which  were  not  brouj^t  before  the  court  at 
the  hearing,  where  they  were  known  at  the  hearing  below. 

Nor  because  after  the  decree  below,  and  before  certiorari  issued,  the  appellee 
being  a  trustee,  without  notice,  after  search  of  an  affidavit  for  appeal  made,  and 
imder  the  advice  of  counsel,  paid  away  the  money  in  accordance  with  the  deoree. 
There  being  no  allegaUon  that  such  payment  was  compulsory. 

Ebrob  from  the  Orphans'  Court  of  Fhiladelphia. 

February  20,  21. — ^In  1793,  Henry  Reed,  after  giving  certwn 
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legacies,  devised  all  the  rest,  residue  and  remainder  of  his  real 
and  personal  estate  in  manner  following :  One-fourth  to  his  bro- 
ther James,  his  heirs,  &;o.;  one-fourth  to  his  sons  James  and 
Henry,  "  and  the  other  like  fourth  part  thereof  unto  my  son  Rob- 
ert Reed,  by  Elizabeth  Wise,  his  heirs,"  &c.  "And  for  the  more 
speedy  payment  of  the  legacies  aforesaid,  and  the  more  easy  dis- 
tribution of  my  estate  among  my  residuary  legatees  and  devisees, 
as  aforesaid,  I  will  and  direct  that  all  my  houses,  lots,  lands,  ten- 
ements and  hereditaments,  be  sold  by  my  executors,  as  aforesaid; 
and  in  the  meantime,  and  until  such  sale  shall  be  made,  to  let  and 
demise  the  same  for  the  best  and  utmost  advantage  of  my  resid- 
uary legatees  and  devisees."  And  he  further  directed,  that  the 
interest  and  rents  arising  from  the  respective  parts  or  shares  of 
his  estate  intended  for  his  three  sons,  should  be  applied  to  their 
maintenance.  The  testator  died  shortly  afterwards  in  Phila- 
delphia. 

Li  1812  Robert  Reed  executed  a  power  of  attorney  to  Pome- 
roy,  empowering  him  to  sue  for,  recover  and  receive  his  equal 
fourth  of  the  said  estate,  and  to  effect  a  settlement  of  his  share 
with  the  executors  or  their  heirs,  and  to  execute  all  deeds  that 
might  be  necessary  touching  his  part  or  share  of  said  estate,  and 
generally  to  do  all  other  thmgs  that  the  constituent  coxdd  himself 
do  in  the  premises.  This  power  was  acknowledged  before  two 
justices  of  the  peace  of  Jefferson  county,  Kentucky,  whose  oflS- 
cial  character  was  certified  by  the  clerk  of  the  county  court. — 
This  deed  was  recorded  at  Pittsburg,  December  22, 1812,  but  had 
been  lost.  Whether  the  certified  copy  was  evidence,  was  one  of 
the  questions. 

In  1841  the  certificate  of  the  clerk  of  the  county  court  of  Jef- 
ferson county  was  obtained,  and  a  copy  of  this  deed,  which  had 
been  certified  by  the  recorder  of  deeds  at  Pittsburg,  setting  forth 
that  the  two  justices,  at  the  date  of  their  certificate,  were  ex  offi- 
cio judges  of  the  said  county  court,  and  that  there  were  no  magis- 
trates in  said  county  at  that  time  superior  to  them,  and  that  there 
was  no  incorporated  city  in  said  county  until  1827.  To  this  was 
appended  the  certificate  of  the  presiding  judge  of  the  court,  and 
the  certificate  of  the  clerk  that  such  person  was  the  judge. 

On  the  24th  December,  1812,  R.  Reed,  by  his  attornev,  Pome- 
roy,  executed  a  deed,  reciting  that  the  testator  died  seised  of  a 
house  and  lot  in  Pittsburs,  and  the  will  devising  to  said  Robert 
one-fourth  thereof;  and  that  the  property  could  not  b^  divided 
without  injury  to  the  whole;  and  that  the  parties  had  compromised 
and  agreed,  in  lieu  of  the  fourth  of  the  house  and  lot,  to  take 
seven  hundred  and  fifty  dollars,  in  consideration  whereof  the  one- 
fourth  was  conveyed  to  George  Wallace,  Jr.,  in  fee. 

This  George  Wallace,  Jr.,  was  at  that  time  the  executor  of  the 
surviving  executor  of  the  testator,  Henry  Reed 
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Wallace  entered  on  this  property,  and  continued  to  hold  it,  ac- 
counting for  the  three-fourths  of  the  rents,  and  devising  it,  as  his 
house,  to  one  under  whom  this  appellant  claimed. 

In  1831,  the  present  appellee,  being  the  administrator  d.  b.  n. 
c.  t.  a.  of  Henry  Reed,  brought  an  ejectment  in  the  Circuit  Court 
of  the  United  States,  against  those  claiming  under  Wallace. 
Judgment  was  recovered,  and  possession  delivered  under  a  habere 
in  1834.  In  1835,  the  appellee  sold  the  house  and  lot,  under  the 
trusts  of  the  will,  and  the  proceeds  were  brought  into  the  adminis- 
tration account,  for  distribution. 

The  appellant  claimed,  as  a  purchaser,  the  fourth  of  the  pro- 
ceeds of  the  house  and  lot,  or  the  return  of  the  purchase  money. 
The  administrator  of  Robert  Reed  claimed  the  proceeds,  alleging 
it  was  personalty ;  and  hence  the  exemplification  of  the  power  of 
attornev  was  not  evidence. 

On  this  ground  the  auditor  awarded  the  fund  to  the  administra- 
tor of  Robert  Reed. 

January  9th. — Emlen  moved  to  quash  the  appeal.  The  facts 
on  which  he  based  his  motion,  which  was  heard  with  the  appeal, 
were  these.  The  report  of  the  auditors  was  confirmed,  June  16, 
1846.  On  the  26th  December,  an  afiBdavit  for  an  appeal  was 
made  in  the  Orphans'  Court,  and  the  recognizance  signed  m  blank, 
to  be  filled  up  for  the  proper  amount  by  the  clerk.  It  was  proved 
by  parol  that  the  security,  which  was  for  costs  only,  was  approved 
by  the  court.  In  January,  1848,  the  appellee  paid  over  to  the 
administrator  of  Robert  Reed  the  amount  awarded  to  him  by  the 
decree  of  the  court  below.  On  the  28th  of  March,  1848,  a  cer- 
tiorari issued,  and  the  record  was  removed.  At  or  about  this 
time  the  recognizance  was  filled  up  by  the  clerk. 

McMurtrie  and  L.  W.  0.  Morris  for  the  appellant. — A.  rule  of 
law,  unknown  to  the  parties,  is  set  up  to  destroy  the  intention  of 
their  contract.  But  it  is  a  plain  misapplication  of  the  rule. 
Until  actual  conversion,  the  interest  of  the  parties,  for  the  pur- 
pose of  conveyance,  follows  the  nature  of  the  property.  2  Atk. 
454;  18  Ves.  166;  1  Bro.  Ch..  86;  Curling  V8.  May,  cited  1 
Atk.  855 ;  2  Ves.  Jr.  184.  If  the  other  devisees  had  elected  to 
take  as  land,  would  not  Robert  Reed  have  been  concluded  by  his 
deed,  or  would  not  his  n^antee  have  been  the  party  to  elect  for  his 
share?  But  it  is  settled,  that  before  conversion  the  interest  of 
the  devisee  will  pass  by  a  conveyance  of  the  land,  though  the 
devisee  takes  but  an  interest  in  the  future  proceeds.  This  is  di- 
rectly ruled  in  8  W.  212.  The  English  rule  is  exactly  the  same: 
1  Jarm.  on  WUhj  537;  4  jB.  251.  Would  it  be  pretended  that  a 
devise  in  the  words  of  the  deed  would  not  pass  the  interest?  As 
yet,  as  to  words  of  description  there  is  no  diflference  of  construc- 
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tion  between  deed  and  wills.  12  S.  ^  R.  268;  Jer.  Uq.  368; 
Cowp.  600;  8  Swanst.  427;  CHbb.  JEq.  144;  1  Atk.  618.  The 
party  is  estopped  to  allege  that  he  had  not  the  estate  he  professes 
to  convey.  The  power  was  well  proven  under  1  Fet.  0.  C.  433,  n; 
8  T.  424.  The  subsequent  certificate  validated  it;  7  W.  334; 
so  as  to  render  it  capable  of  registry.  It  never  is  the  question 
whether  a  party  had  land,  but  whether  the  deed  purports  to  be 
"of  and  concerning  land,"  that  decides  whether  the  instrument 
may  be  recorded.  The  length  of  time  alone  wiU  cure  the  defect, 
and  afford  a  presumption  of  regularity.  10  S.  ^  jB.  162 ;  2  Ves. 
Jr.  280;  3  Atk.  105, 

The  argument  that  this  was  a  dealing  between  trustee  and  ces- 
tui qice  trusty  is  met  by  the  proof  that  from  1812  until  the  audi- 
tor sat,  more  than  twenty-seven  years  elapsed  without  objection, 
and  then  it  was  taken  by  the  aininistrator  of  the  grantor,  who 
could  have  no  knowledge  of  the  facts.     10  Barr  394 ;  5  Mad.  54 ; 

1  cTiic.  631. 

On  the  motion  to  quash,  they  argued  that  the  recognizance, 
when  filled  up,  became  the  act  of  the  party  signing  it  in  blank 
having  authorized  it  so  to  be  done.     17  S.  ^  B.  438;  10  id.  170. 

Emleny  contra — ^The  rieht  rests  upon  the  power  of  attorney. 
The  act  requires  this  shomd  be  proved,  which  it  was  not,  but  ac- 
knowledged. The  case  in  Peters  was  at  Nisi  Prius,  and  the  court 
were  divided.  It  was  not  until  1819  that  an  acknowledgment 
could  be  taken.  The  certificate  in  1841'  is  insufficient,  as  it  does 
not  profess  to  verify  the  signatures.  The  true  mode  is  to  show, 
by  legal  proof,  that  these  persons  were  judges,  not  by  an  ex  parte 
certificate.  The  exemplification  was,  therefore,  not  evidence,  not 
bein^  a  paper  relating  to  the  realty.  4  Bawle^  440  ;7  S.^B.  14. 
The  interest  of  the  legatee  was  purely  personal.  The  estate  was 
converted  out  and  out,  and  he  had  no  right  but  in  the  future  pro- 
ceeds.    Le.  ^  Dal.  Uq.  Conv.  138 ;  1  Vem.  176 ;  2  P.  Wms.  230 ; 

2  Startf  Uq.  sec.  790,  and  n;l  Br.  Oh.  0.  497.  Now,  unless  he 
had  a  real  interest,  the  cases  show  that  his  conveyence  is  not  an 
instrument  capable  of  registry;  and  that  he  has  no  such  interest 
is  decided  in  2  BawleylSl;  13  S.^^B.  330;  8  F;506;  10  Barr. 
457 ;  4  Bawlcy  242 ;  4  Kent  Com.  186 ;  10  Barry  219.  It  purports 
to  bo  a  mere  grant  of  the  realty,  whereas  he  had  no  such  estate. 
The  conveyance  was,  moreover,  to  one  occupying  the  position  of 
trustee  at  that  time;  and  it  is  well  settled  that  such  party  cannot 
purchase  the  trust  estate. 

On  the  motion  to  ^uash,  he  contended  that  the  recognizance 
was  a  nullity,  not  having  been  filled  up  for  fifteen  months  after  it 
was  signed;  in  which  case,  by  the  act,  the  appeal  was  void;  and 
that  before  the  certiorari  issued,  the  appellees  nad  paid  under  the 
decree* 
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The  opinion  of  the  court  was  delivered  by 

Coulter,  J. — The  party  has  three  years  to  make  his  appeal  to 
this  court.  The  appeal  was  perfected  in  that  time.  The  only 
question  is,  whether  the  recognizance,  signed  by  the  surety  in 
blank,  and  delivered  to  the  oflBcer  to  fiU  up  according  to  law,  and 
fix  the  sum  at  discretion,  and  which  was  afterwards,  within  the 
three  years,  duly  filled  up  by  the  officer,  is  in  fact  the  deed  of  the 
surety.  Of  this  there  seems  to  be  no  reasonable  doubt.  Clerks 
of  the  Orphans'  Court,  not  only  in  this  city  but  in  many  other 
parts  of  the  commonwealth,  are  so  much  hurried  and  pressed  by 
business,  that  they  cannot,  at  the  moment  when  the  affidavit  re- 

auired  by  law  is  made  by  the  party  or  his  agent,  (the  court  being 
lien  perhaps  in  session,)  fill  up  and  perfect  the  bond  or  recogni- 
zance; and  it  has  grown  into  a  custom  to  fill  them  up  afterwards, 
upon  distinct  authority  to  do  so  being  given  to  them  by  the  ob- 
ligor. 

It  is  a  slovenly  and  loose  practice,  I  admit,  and  one  which  I  do 
not  desire  to  approve.  But  the  ouestion  is,  whether  the  bond,  under 
such  circumstances,  is  valid.  The  following  case  is  very  much  in 
point.  A,  being  in  custody  under  an  execution,  applied  to  a  ludge 
of  the  common  pleas,  under  the  act  of  1820,  to  give  a  bond  and 
receive  a  discharge,  and  for  that  purpose  he  and  B,  his  surety, 
wrote  their  names  on  a  blank  paper,  and  affixed  their  seals;  and 
left  it  with  the  judge,  desiring  him  to  fill  it  up.  The  judge  gave 
the  discharge  and  took  away  the  paper,  and  afterwards  fill^  it 
up.  Held,  that  the  bond  was  valid  and  binding.  17  S.  &  B. 
419.  Stahl  V8.  Berger,  10  S.  &  B.  170;  Sigfried  vs.  Levan,  6 
S.  &  B.  308,  go  to  establish  that  a  bond,  signed  and  sealed  in 
blank,  and  afterwards  filled  up  by  the  authority  of  the  obligor, 
is  valid  and  binding.  This  does  not  conflict  with  the  authorities 
cited  by  the  appellee,  that  a  bond  altered  after  execution,  without 
the  consent  of  the  obligor,  is  void,  as  to  him.  The  bond  or  re- 
cognizance is  good,  and  the  appeal  taken  in  time.  The  motion  to 
quash  is  refused. 

The  power  of  attorney  from  Robert  Reed  to  Francis  Pomeroy, 
under  all  the  circumstances,  is  considered  as  sufficiently  proved; 
indeed,  after  the  great  lapse  of  time,  its  existence  might  perhaps 
be  presumed.  The  deed,  in  pursuance  of  this  power,  and  reciting 
it,  was  executed  in  1812,  and  in  1840  first  disputed.  During 
nineteen  years  of  that  time  the  alienee  of  Robert  Reed  was  in 
the  actual  adverse  possession  of  the  estate  under  the  deed.  The 
deed  being  acknowledged  before  two  justices  of  the  peace  in  the 
county  of  Jefferson,  in  the  state  of  Kentucky,  who  were  ex  officio 
judj^es  of  the  county  court,  and  the  foot  of  their  being  such  duly 
certified  by  the  clerk  of  the  county  court,  and  a  certificate  of  the 
presiding  judge  of  the  county  accompanying  the  same,  l^he 
power  of  attorney  was,  in  1812,  recorded  in  the  recorder's  office 
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for  Allegheny  county,  in  this  state,  wh^re  the  honse  and  lot  was 
situate,  whicn  gives  rise  to  the  litigation,  and  a  deed  made  in  pnr- 
BHance  of  the  power.  Additional  eertificates  were  given  in  1841, 
by  the  county  clerk  and  the  presiding  judge,  after  this  dispute 
originated,  to  supply  something  that  was  deemed  amendable. — 
The  supplemental  certificates  were  admissible  in  evidence  to  sup- 
ply any  defect  in  the  former  ones,  on  the  authority  of  Bennet  V9. 
Paine,  7  Watt%j  834.  Altogether,  the  power  was  sufficiently 
proved  to  fulfil  the  substantial  requisites  of  our  recording  acts, 
and  to  be  admissible  in  evidence. 

In  eariy  times,  the  emigration  from  the  interior  and  western 
parts  of  the  state,  to  descry  and  appropriate  new  lands  in  the 
vallev  of  the  Ohio,  was  prodigious,  considering  that  Pennsylvania 
was  but  a  fresh  country.    Thirty  years  ago  a  vast  many  convey- 
ances or  deeds  were  made  in  Ohio  and  Indiana,  for  the  lands 
which  the  emigrants  had  left  behind  them,  and  the  proof  and  ac- 
knowledgments were  made  according  to  the  condition  of  the  coun- 
try, chiefly  before  justices  of  the  peace,  rough  hewn,  but  honest, 
and  certificates  given  by  the  cleris  of  the  county  courts,  all  of 
wlumi  acted  from  the  best  lights  tney  had,  or  could  acquire.    If 
we  should  hold  the  probate  insufficient  in  this  case,  we  would  un- 
settle hundreds  of  estates,  where  the  occupants  have  honestly  paid 
their  money  for  them,  improved  them,  and  on  which  they  have 
long  set  their  feet  with  firmness,  as  their  homes  and  abiding  pla- 
ces.   We  cannot  break  up  the  repose  of  society  upon  technical 
niceties  and  quillets  of  the  law.    If  we  did,  the  time  would  soon 
come  when  men  would  shudder  as  they  met  a  lawyer  on  the  streets. 
The  age  of  substantial  reason  has  come,  in  the  application  of  prin- 
ciples of  law  to  particular  cases,  and  we  must  be  faithful  to  it. 
^  The  front  aspect  of  the  case  is,  whether  any  interest,  passed  by 
virtue  of  the  deed  made  in  pursuance  of  this  power  of  attorney 
to  George  Wallace,  the  younger,  for  the  one-fourth  of  the  house 
and  lot  in  Pittsburgh.    It  is  contended  by  the  appellee  that  the  in- 
terest of  Robert  Reed,  the  ce%tui  que  trusty  was  personal  estate, 
that  he  had  no  interest  in  the  realty,  and  could  not  sell  or  convej 
it.     I  may  as  well,  at  the  outset,  deKver  this  point  from  Harris 
and  Forster,  10  Barr^  457.    That  the  marrow  of  the  case  is,  that 
the  personalty  was  not  intended  by  the  parties  to  be  sold  and 
bou^t,  and  that  not  only  the  intent  of  the  parties  but  the  lan- 
guage of  the  deed  wto  fulfilled  by  the  transfer  of  the  realty,  and 
that  not  one  cent  was  paid  for  the  personalty.    The  same  remark 
will  cover  the  cases  cited  in  relation  to  party  walls.    But  here 
what  the  appellee  calls  peihsonai  estate,  was  the  v^rysubject  matter 
of  the  contract,  and  nothing  else  was  ^embraced.    The  parties  sold 
and  bought,  and  the  price  was  paid  under  a  fiill  conyiction  that 
the  interest  of  the  vendor  was  an  interest  in  the  real  estate.    The 
deed  passed  that,  or  it  passed  nothing.    I  agree  to  the  cases  cited 
VOL.  I. — T. 
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by  the  appellee,  to  show  that  where  lands  are  devised  to  be  sold, 
and  the  proceeds  are  distributed,  that  a  judgment  against  a  distri- 
butee cannot  sell  the  fee  in  the  land.  These  cases  are  sound  law, 
and  the  reason  is  that  the  distributee  has  no  interest  whatever  in 
the  land;  his  interest  is  in  the  surplus  of  the  money  in  the  execu- 
tor's hands  after  the  lands  have  been  sold.  But  this  case  is  dif- 
ferent, and  not  within  the  dominion  of  those  cited.  Because  the 
testator  devised  the  real  estate  to  his  brother  and  three  sons  aa 
follows:  "All  the  rest  of  my  estate,  real  and  personal,  I  devise 
and  bequeath  in  manner  following:  one  equal  K)urth  part  to  my 
brother,  James  Reed,  his  heirs,  «c.;  one  like  fourth  part  to  my 
son  James,  by  Eleanor  Elliott,  his  heirs,  &c.;  one  like  fourth  part 
to  my  son  Henry,  by  Martha  Patton,  his  heirs,  &c.;  and  the  other 
like  fourth  part  to  my  son  Robert,  by  Elizabeth  Wise,  his  heirs," 
&c.  He  directs  that  his  executors  shall  rent  the  lands  until  they  are 
sold,  and  apply  the  rents  to  the  maintenance  of  his  sons,  and  then 
directs  his  executors  to  sell  the  lands,  and  divide  the  money.  Here 
is  a  distinct  devise  of  one-fourth  part  of  the  house  and  lot  to  his  son 
Robert.  In  the  circumstances  of  the  parties  we  are  furnished 
with  the  reason  why  the  testator  directed  his  executors  to  sell  the 
house  and  lot,  and  other  real  estate,  if  he  had  any.  It  seems  that 
he  was  a  gentleman  who  browsed  at  large ;  his  children  were  mi- 
nors, to  be  maintained  and  educated,  and  probably,  with  their  re- 
spective mothers,  lived  in  different  states  where  he  had  so- 
journed. The  actual  partition  of  the  property  would,  there- 
fore, be  attended  with  diflBculty.  The  testator,  therefore,  gives 
his  executors  a  power  to  sell  the  lands  which  he  had  devised  to  his 
sons,  at  their  discretion,  for  the  benefit  of  his  sons,  the  rent,  in 
the  meantime,  to  go  to  their  maintenance.  In  principle  it  is  the 
same  as  if  a  testator  had  devised  land  to  a  son  and  Ins  heirs,  and 
appointed  a  testamentary  guardian,  with  power  to  sell  for  the 
maintenance  and  education  of  the  son,  and  a  neglect  of  the  guar- 
dian to  sell  until  the  son  arrived  at  age.  We  are  of  opinion  that 
Robert  Reed  had  such  an  equity,  at  least  in  the  house  and  lot  in 
Pittsburgh,  and  arising  or  accrueing  out  of  it,  as  enabled  him  to  sell 
his  share,  and  that  whatever  interest  that  was,  would  pass,  subject 
to  the  debts  of  the  testator,  as  in  case  of  a  direct  devise  of  the 
fee,  by  the  deed  to  George  Wallace,  the  younc er.  This  view  of  the 
case  conflicts  with  no  adjudicated  case,  and  is  in  harmony  with 
several,  and  seems  to  be  fuUy  borne  out  by  Jarman  on  mils,  a 
treatise  of  great  respectability  and  authority.  Thus  he  says,  page 
537 :  "But  although  it  is  not  in  the  power  of  an  owner  of  an  un- 
divided share,  or  any  partial  interest  m  property,  which  is  dir^^ 
to  be  converted,  by  his  single  act  to  change  its  character,  and 
thereby  impart  to  it  a  different  transmissible  quality,  it  does  not 
follow  that  every  disposition  by  such  partial  owner,  adapted  to  the 
the  property  in  its  actual  state,  is  irregular."    In  this  case,  the 
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deed  was  adapted  to  the  actual  state  of  the  property  by  the  owner. 
He  had  waited  until  his  advent  to  lawful  age.     The  property  was 
unconverted,  the  executors  dead;  it  was  necessary  far  him  to  have 
its  value;  it  could  not  be  divided,  and  he  sells  for  a  full  and  fair 
price,  and  had  the  benefit  of  it,  perhaps  fourfold,  in  the  lapse  of 
time.     During  his  life,  he  makes  no  objection ;  after  his  death,  a 
mere  volunteer,  the  administrator  de  bonis  non  of  the  estate,  at- 
tempts to  rake  up  from  the  depositories  of  time,  some  technical 
defect,  to  deprive  the  devisee  of  George  Wallace,  the  younger,  of 
the  price  paid  for  the  land  about  forty  years  ago.     The  common 
sense  and  common  honesty  of  mankind  revolt  against  the  claim  of 
the  appellee.     Mr.  Jarman  cites  many  cases  to  show  that  convey- 
ances, as  land,  of  the  shares  in  the  proceeds  of  land  directed  to 
be  sold,  pass  the  interest  in  the  proceeds.     So  that  the  deed  of 
Robert  Reed,  if  it  did  not  pass  an  interest  in  the  realty,  did,  nev- 
ertheless, pass  the  proceeds  produced,  and  this  would  be  quite  ad- 
^uate  to  the  case  of  the  appellant.    All  that  the  devisee  of  George 
Wallace  seeks  is  the  product  of  his  share  of  the  sale.     In  the  case 
of  Hay  V8.  Mayer,  8   WattSy  212,  Mr.  Justice  Kennedy  says: 
They  (the  devisees)  had  no  interest  in  the  land.     Each  had  a  right 
to  receive  a  certain  portion  of  the  proceeds  thereof,  when  made, 
according  to  the  directions  and  provisions  of  the  will.     Their 
claims,  however,  may  be  considered  as  assignable  in  equity,  for  a 
valuable  consideration,  and  their  deeds,  as  sufficient  to  bind  and 
divest  them  in  equity,  at  least,  of  their  rights  to  any  money  that 
could  be  raised  from  a  sale  of  the  land  under  this  power.     This 
case  goes  beyond  the  exigencies  of  the  present,  and  establishes, 
that  if  the  interest  of  Robert  Reed  was  nothing  more  than  per- 
sonalty, he  would  be  bound  and  estopped  from  claiming  any  part 
of  the  money  produced  by  the  sale,  under  the  power  made  by  the 
administrator  de  bonis  non.     Lord  Chancellor  Gilbert  said. 
Equity  Rep.  144:  For  as  the  husband  intended  to  divest  himself 
of  the  whole  fee,  if  it  had  been  a  fee,  there  was  no  reason,  when 
it  appeared  to  be  a  less  interest,  that  this  should  not  pass.     This 
hits  the  exact  view  of  the  predicament  of  Robert  Reed,  as  con- 
tended for  by  the  appellee.     He  intended  to  convey  real  estate, 
if  the  interest  was  real  estate;  but,  says  the   appellee,  it  was 
less,  it  was  only  personal.     There  is  no  reason,  says  Chancellor 
Gilbert,  why  that  should  not  pass,  if  such  was  the  interest.     So 
that  the  interest  of  Robert  Reed  passed  by  his  deed,  whether  it 
was  real  or  personal  estate,  and  the  devisee  of  his  alienee  is  enti- 
tled to  the  proceeds. 

One  other  point  only  is  it  necessary  to  notice.  That  is,  that  Geo. 
Wallace,  the  younger,  was  one  of  the  executors  of  George  Wal- 
lace, the  elder,  who  was  executor  of  Reed,  the  testator,  and  that 
as  both  the  executors  of  Reed  were  dead,  in  1812,  George  Wal- 
lace, the  younger,  was  the  executor  of  Reed,  and  in  makmg  the 
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purchase  was  dealing  with  his  ceitui  que  tru9t.  That  is  entirely 
different  from  dealing  about,  or  buying  the  subject  of  the  trust, 
without  the  assent  of  the  eestut  que  trust,  at  judicial  or  other  pub- 
lic sale.  But  even  then,  if  the  transaction  was  wiUiout  fraud,  and 
not  against  the  interest  of  the  cestui  que  trust,  aa  when  it  sold  for 
frOl  value,  he  would  not  have  an  interest  to  demand  a  re-sale. 

Lord  Alvanley,  in  Campbell  vs.  Walker,  5  Ves.  678,  says: 
There  is  no  rule  that  a  trustee  cannot  be  a  purchaser.  But,  how- 
ever fair  the  transaction,  it  must  be  subject  to  an  option  in  the 
cestui  que  trust,  if  he  comes  in  reasonable  time,  to  have  a  re-sale. 
Here  time  has  cured  all  defects  on  this  score.  The  volunteer  ad- 
ministrator de  bonis  non,  who  never  paid  a  cent,  comes,  on  behalf 
of  somebody,  perhaps  the  heirs  of  Robert  Reed,  to  demand  the 
land  and  money  for  which  Robert  Reed  was  fully  compensated 
and  paid  by  George  Wallace,  the  younger,  in  1812.  There  is  not 
a  scintilla  of  evidence  of  fraud  or  circumvention;  but  all  appears 
fair  and  honest,  and  the  price  paid  fully  adequate.  Robert  Reed 
lived  and  died  ctcquiescin^  in  the  arrangement  and  sale,  and  Wal- 
lace and  his  heirs  were  eighteen  or  nineteen  years  in  actual  pos- 
session. It  is  too  late  to  (usturb  the  repose  of  the  dead,  or  bla<^6n 
the  memory  of  Robert  Reed,  for  the  benefit  of  his  heirs. 

The  decree  of  the  Orphans*  Court  is  reversed,  and  the  court 
decree  and  adjudge  that  Costen  and  wife  are  entitled  to  the 
money  in  dispute,  produced  by  the  sale  of  one-fourth  of 
the  house  and  lot  in  Pittsburch,  as  devisees  of  Greorge  Wal- 
lace, who  purchased  from  Revert  Reed. 
The  case  is  referred  to  the  master,  to  report  the  sum  due  to 
Costen  and  wife,  under  the  above  decree;  so  that  execution 
may  issue  from  this  court. 

Before  the  master  the  appellee  cave  testimony  for  the  purpose 
of  showing  that,  upon  other  ground  than  that  relied  on  below,  the 
decree  below  was  correct ;  and  that  on  account  of  the  laches  of 
the  appellant,  in  perfecting  his  appeal,  the  appellee,  in  ignorance 
of  the  appeal  taken,  had  paid  away  the  fund,  in  accordance  with 
the  decree  below. 

On  the  coming  in  of  the  report  finding  the  amount  due,  and 
reporting  these  circumstances  specially,  the  counsel  for  the  appel- 
lee proceeded  to  argue  the  case  upon  these  circumstances;  but  the 
court  said  that  the  proper  mode  was  by  bill  of  review,  if  grounds 
woxild  be  laid;  but  that  the  testimony  taken  was  not  in  accordance 
with  the  object  of  the  reference. 

May  l.—JEnileny  for  the  appellee,  presented  his  petition  for  a 
review,  setting  forth  that  the  decree  below  was  based  on  one  ground 
only,  via:  the  sufficiency  of  the  proof  of  the  power  of  attorney; 
that  a  record  of  a  suit  in  equity  between  the  parties,  at  Pittsburgh, 
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though  notioed  by  the  Orphans'  Court  auditor,  was  inaccurately 
stated,  and  by  it  it  appeared  that  the  purchase  money  for  the  house 
and  lot  was  not  paid  by  Wallace,  but  was  a  mere  adyance  out  of 
the  trust  funds  belonging  to  R.  Reed;  that  it  was  not  incumb^t 
on  him  to  bring  this  matter  before  the  court  until  the  reason  relied 
on  below  was  pronounced  insufficient.  He  further  alleged  that 
Bearch  had  been  made  for  an  appeal  before  the  payment  of  the 
money  under  the  decree,  but  none  could  be  found,  the  affidavit  not 
havinff  been  indexed;  and  that,  under  the  advice  of  his  counsel, 
he  had  made  the  payment  in  accordance  with  the  decree. 

For  the  petition,  it  was  said  this  case  resembled  a  judgment  at 
common  law,  where  there  has  been  a  reversal,  when  a  venire  de 
novo  is  of  course.  Here  the  party  had  no  opportunity  of  bring- 
ing forward  his  case,  having  relied  on  the  grounds  taken  below. 
That  matters  occurring  after  that  decree  could  not  be  introduced 
on  the  record  on  an  appeal,  until  that  decree  was  disposed  of;  and 
there  were  facts  exculpating  the  appellee  directly  within  the  rule 
laid  down  in  Miller's  appeal,  ante. 

McMurtrie^  contra. — On  appeal,  the  cause  is  heard  de  novo^  and 
this  court  decides  accordfaag  to  the  justice  of  the  whole  case.  All 
matters,  up  to  the  decree  here,  are  res  judicata  in  law,  and  some, 
relied  on  here  as  new  matter,  actually  so  in  this  case.  The  essen- 
tials of  a  bill  of  review  are  not  and  cannot  be  averred.  Mitf. 
J?g.  PI  83,  90. 

May  2. — ^The  court  disnnissed  the  petition  for  a  review,  and  con- 
firmed the  report  with  costs.* 


Mather  versm  McMichaeL 

Wkere  anreers  of  ground  rent  are  payable  oat  of  the  proceeds  of  a  sheriff's  sale, 
and  the  sheriff  distributes  the  ftmd  to  subsequent  liens,  he  is  personaUy  liable. 

'Sot  can  he  relieve  himself  by  annexing  conditions  to  his  sale,  that  unless  the 
bQl  is  presented  before  he  parts  with  the  money  such  arrears  will  be  paid  by  the 
purchaser. 

Erbob  from  the  Common  Pleas  of  Philadelphia: 
Januaiy  15,  Case  stated. — ^In  1840  certain  land  Was  conveyed 
by  a  recorded  deed  reserving  a  ground  rent  of  $62  25,  payable 
nemi-annually  on  the  1st  of  "May  and  November.  The  premises 
became  vested  in  Eimbal  and  were  levied  on  and  sold  under  an 
execution  against  him  on  the  7th  of  July,  1845.  On  the  1st  of 
May  of  that  year  there  was  due  one  year's  ground  rent.  ^  The 
aheriff  's  advertisement  recited  the  ground  rent.    In  the  conditions 

*  The  Chief  Justice  did  not  sit  in  this  case,  befaig  related  to  one  of  the  parties. 
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of  sale  was  the  follomng:  "arrears  of  ground  rent  and  taxes,  if 
any,  will  be  paid  out  of  the  purchase  money  if  the  bills  are  pre- 
sented to  the  sheriff,  otherwise  they  will  be  paid  by  the  purchaser." 
On  the  9th  of  September  the  sheriff  distributed  the  proceeds  to 
subsequent  liens.  In  November  a  claim  was  made  on  the  sheriff 
for  the  arrears,  but  he  had  no  other  notice  than  as  already  stated. 
The  court  gave  judgment  for  the  defendant. 

C.  FdRony  for  the  plaintiff  in  error. — There  is  no  doubt  that 
the  rent  was  payable  out  of  the  proceeds,  and  a  sheriff  always  dis- 
tributes at  his  peril ;  1  Pet.  0.  U.  243.  Here  there  was  not  only 
notice  by  the  registry,  but  express  notice  as  appears  from  the  levy. 
The  conditions  do  not  affect  parties  not  assenting  to  them :  8  W* 
48  ;  2  Penn.  845 ;  8  F.  &  aS.  44;  3  TT.  &  &  28. 

W.  S.  PricCy  contra. — The  claimant  has  no  better  right  than  a 
landlord  claiming  out  of  the  proceeds  of  his  tenants  personalty. — 
There  he  must  give  notice ;  Aet  1836,  sec.  84 ;  1817,  sec.  3 ;  13 
iS.  &  jR.  295 ;  5  W.  134.  The  practice  of  distributingby  the 
sheriff  has  been  recognized  by  this  court,  3  Wh.  21 ;  4  W.  k  S. 
9 ;  2  TT.  85.  Here  too  the  lien  remained  by  the  agreement  of 
the  purchaser,  16  S.  &  B.  163;  9  W.  &  S.  103;  8  Barr  297. 

The  opinion  of  the  court  was  delivered  by 

Bell,  J. — ^Bantleon  vs.  Smith,  2  Binn.  146,  reiterated  by  Pan- 
coast's  Appeal,  8  W.k  S.  881 ;  Dougherty's  estate,  9  W.  k  S. 
189,  and  Ter  Hoven  vs.  Kerns,  2  Barr  96,  settle  the  doctrine  that 
the  arrears  of  ground  rent,  being  a  lien  on  the  land  charged,  are 
to  be  paid  out  of  its  proceeds  when  sold  under  judicial  process. — 
In  this  respect  this  species  of  lien  seems  to  stand  on  the  same  foot 
with  other  pecuniary  incumbrances,  due  at  the  time  of  sale,  and 
capable  of  ascertainment.  Of  these  it  most  nearly  resembles  the 
arrears  of  an  annuity  payable  to  the  widow  of  a  testator  out  of 
lands  devised  by  him,  of  which  Reed  vs.  Reed,  1  W.  k  S.  289,  is 
an  instance,  or  the  charge  imposed  by  our  intestate  laws,  in  lieu 
of  dower;  Fisher  vs.  Kean,  1  W.  259 ;  Luce  vs.  Snively,  4  W. 
897.  In  these  instances,  by  the  policy  of  our  law,  the  sale  di- 
vests the  incumbrance  of  the  sums  due,  and,  as  a  necessary  conse- 
quence, the  owner  is  turned  round  on  the  proceeds  in  exoneration 
of  the  land.  This  is  imperative.  The  incumbrancer  has  no  choice, 
for  he  cannot  elect  to  take  the  fund  or  the  land  at  his  pleasure: 
Aulenbaugh  vs.  Umbehauer,  8  TT.  48 ;  Custer  vs.  Detterer,  8  W. 
kS.  28,  Com.  of  Spring  Garden's  App.,  8  W.kS.  444.  A  re- 
sult of  this  doctrine  is,  that  the  sheriff  where  he  makes  the  sale, 
is  bound  to  appropriate  the  avails,  in  discharge  of  recorded  liens. 
He  may  if  he  will,  pay  the  money  into  court  according  to  the  com- 
mand of  his  writ,  and  where  ignorance  or  doubt  exists,  or  contro- 
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Tersy  is  threatened,  his  safety  lies  in  this  conrse.    Because  of  the 
expense  and  delay  attendant  upon  it,  this  ought  not  to  done  where 
the  officer  sees  his  way  clear ;  yet  if  he  choose  to  undertake  dis- 
tribution, it  is  unquestionably  on  his  own  responsibility :  Wateman 
w.  Conyngham,  1  P.  C.  0.  2.  This  is  indisputable  where  the  lien 
is  by  mortgage,  judgment  or  recomizance,  and  the  reason  is,  the 
officer  has  construclaye  notice  flowing  from  a  record,  which  in  legal 
contemplation,  is  equivalent  to  actuid  notice.     But  under  our  reg- 
istry acts,  a  recorded  will  or  deed  offers  the  same  measure  of  no- 
tice, and  therefore  a  lien  on  lands,  created  either  by  a  recorded 
testament  or  conveyance,  is  equally  entitled  to  the  official  attention 
of  the  sheriff.      It  has  certainly  been  so  generally  conceded  in 
the  case  of  a  legacy  charged  on  realty,  and  no  good  reason  can 
be  imagined  why  the  rule  should  not  be  extended  to  embrace  also 
sround  rents  or  other  incumbrances,  legitimately  created  by  deed. 
It  is  true,  this  may  impose  upon  the  officer  executing  process  of 
sale,  responsibilities  of  a  serious  character,  and  such  as  require  the 
exercise  of  great  diligence  and  circumspection.     But,  as  has  been 
more  than  once  said,  the  imposition  of  this  responsibility  is  neces- 
sary for  the  protection  of  many  and  important  interests,  and  par- 
ticularly of  that  large  class  of  persons,  in  several  portions  of  the 
commonwealth,  whose  incomes  are  derived  from  what  we  denomi- 
nate ground  rents.    Why  should  not  the  pecuniary  interests  of 
these  be  entitled  to  the  same  degree  of  watchful  care  as  is  ac- 
corded to  mortgages  and  judgment  creditors  ?  The  truth  is,  the 
admission  that  a  sheriff  distributing  the  proceeds  of  an  execution, 
is  bound  to  notice  recorded  liens,  concedes  the  question  under  dis- 
cussion; for  it  is  impossible,  in  principle,  to  draw  a  line  of  dis- 
tinction between  the  several  kinds  of  records  known  to  our  law. 
Each  is  entitled  to  equal  respect.     Indeed,  this  seems  to  be  ad- 
mitted by  the  argument,  submitted  on  the  part  of  the  defendant. 
Perhaps,  in  this  particular  case,  it  was  felt  there  was  no  room  to 
question  the  efficacy  of  constructive  notice  to  the  sheriff,  since  it 
is  in  full  proof,  drawn  from  his  own  advertisement  and  conditions 
of  sale  of  the  premises  sold,  that  he  had  actual  notice  of  the  ex- 
istence of  the  ground  rent  in  question.     But  admitting  this,  it  is 
thought  there  is  a  difference  between  rent  not  due  and  the  annual 
arrears,  payable  at  the  time  of  sale,  of  which,  it  is  asserted,  the 
sheriff  can  have  no  notice,  since  the  sums  due  are  not  declared 
by  the  record,  but  rest  altogether  in  the  private  knowledge  of  the 
proprietor.     Upon  this  supposed  difference  the  great  stress  of  the 
argument  is  mside  to  rest.     The  recognition  of  such  a  distinction 
would,  however,  deprive  these  claims  altogether  of  the  advantages 
enjoyed  by  the  liens,  since  until  there  be  arrearages  there  is  noth- 
ing payable  out  of  the  proceeds  of  sale  to  the  owner  of  the  rent. 
He  would  be  subjected  to  this  disadvantage,  too,  without  any  ade- 
quate reason.     That  which  is  offered  may,  with  equal  truth,  be 
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averred  of  an  annual  smn  payable  to  a  widow,  in  lien  of  dower, 
and  of  the  interest  accrued  on  a  judgment  or  mortgage,  and  yet  it 
has  never  been  thought  such  an  uncertainty  constitutes  an  apology 
for  overlooking  claims  of  that  character.  The  truth  is,  the  sheriff 
having  notice  that  something  is  probably  due,  is  bound  before  he 
pays  away  the  fund  to  make  inquiry  of  those  most  likely  to  be  in- 
formed. The  creditor  may  not,  and  in  many  instances  does  not, 
know  of  the  sale.  This  is  not  to  be  imputed  to  him  as  a  fault.  It 
would  be  exacting  unreasonably  to  require  of  him  as  a  duty, 
knowledge  of  all  the  judicial  sales  which  might  occur  in  his  county, 
even  supposing  he  was  an  inhabitant  of  that  in  which  the  charged 
land  is  situate.  On  the  other  hand,  the  sheriff  being  cognizant  of 
the  proceeding,  no  very  difficult  task  is  imposed  on  mm  by  requir- 
ing nim,  at  least,  to  give  notice  to  the  party  in  interest,  where  this 
is  possible.  To  hold  otherwise  would,  I  think,  be  in  direct  con- 
travention of  the  spirit  of  the  act  of  1836,  whidi,  before  distribu- 
tion of  money  paid  into  court,  stipulates  for  reasonable  notice  to 
all  interested  in  the  fund.  Without  such  notice  the  court  will  not 
undertake  to  dispose  of  the  money  made ;  why  then  should  its 
officer  ?  But,  independently  of  the  requirements  of  the  statute,  a 
similar  practice  would,  I  take  it,  obtain.  K  we  suppose  the  money 
arising  from  the  sale  of  the  lot  in  question  to  have  D^en  paid  into 
court  by  the  sheriff,  and  the  deed  containing  the  reservation  of 
this  ground  rent  brought  to  the  knowledge  of  the  court,  as  it  was 
known  to  the  officer,  it  is  not  to  be  doubted  notice  to  the  owner 
would  have  been  directed  before  distribution,  without  reference  to 
the  terms  of  the  statute.  Indeed,  so  much  of  it  as  relates  to  no- 
tice, is  but  declaratory  of  the  practice  which  existed  before  the 
enactment,  founded  upon  the  elementary  rule  which  forbids  action 
affecting  the  interest  of  others,  without  calling  upon  them  to  an* 
8^^.  it  is  not  like  the  case  of  a  claim  by  a  landlord  to  be  paid 
a  year's  rent  from  the  avails  of  his  tenant  s  goods  sold  by  execu- 
tion, to  which  it  wa3  likened  on  the  argument.  The  knowledge  of 
such  a  tenancy  lies  not  in  the  way  of  tne  officer,  and  he  can  &ow 
of  it  only  through  actual  notice.  The  difference  between  the  char- 
acter of  these  c£ims  is  thus  pointed  out  in  Dougherty's  Estate,  9 
W.  &  S.  189 :  "A  reservation  of  rent  in  a  conveyance  in  a  fee, 
does  not  stand  on  the  foot  of  a  reservation,  in  a  lease,  which 
has  no  other  preference  than  that  given  to  it  by  the  act  of 
1772.  That  is  an  enabling  statute,  but  if  applied  to  a  ^ound  rent 
landlord,  who  is  preferred  even  to  judgment  creditors,  it  would  be 
disabUne.  A  lessor's  preference  regards  the  proceeds  of  chattels; 
a  ground  rent  landlord  s  regards  the  proceeds  of  land ;  the  one  is 
liimted  to  the  rent  of  a  single  year,  the  other  extends  to  all  the 
arrears  without  stint." 

It  being,  then,  the  duly  of  the  sheriff  to  pay  the  arrears  of 
ground  rent,  can  he  relieve  himself  of  it  by  a  stipulation  in  his 
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conditions  of  sale,  such  as  has  been  made  here  ?  It  is  clear  he  can- 
not. The  general  rule  is  that  the  law  prescribes  the  conditions 
of  sale,  and  that  a  departure  from  them  by  the  officer,  is  in- 
valid. He  cannot,  oroinarily,  stipulate  the  continuance  of  a 
lien,  which  the  law  decrees  to  be  divested  by  the  sale,  and  an  at- 
tempt to  do  so  will  not,  usually,  bind  the  parties  in  interest :  Rei- 
gle  V9.  Seiger,  2  Penn.  B.  340,  Mode's  App.  6  W.  k  S.  280; 
Randolph's  App.  5  Barr  242.  As  is  said  in  Aulenbaugh  vs.  Um- 
behauer,  a  sheriff  is  bound  to  sell  a  debtor's  interest  in  real  estate 
levied  on,  whatever  it  may  be,  without  terms  or  conditions  affect- 
ing the  title.  But  admitting  in  its  fullest  extent,  what  seems  to 
be  the  doctrine  of  Stackpole  vs.  Glassford,  16  S.  &  B.  163,  and 
Tower's  Appropriation,  9  W.  &  S.  103,  S.  0.  8  Barr  297  ;  that 
a  purchaser  may  by  his  agreement,  take  subject  to  an  incumbrance 
which  will  bind  the  incumbrancer,  (though  I  confess  I  am  unable 
to  see  why  he  should  be  bound  without  his  assent,)  the  answer  is, 
no  such  thing  had  taken  place  here.  By  the  shenff 's  conditions, 
arrears  of  ground  rent  and  taxes  were  to  be  paid  out  of  the  pur- 
chase money,  if  application  was  made  before  the  sheriff  parted 
with  it;  otherwise  they  were  to  be  paid  by  the  purchaser.  There 
is  not  a  word  here  that  the  purchaser  took  the  title  subject  to  the 
anrears.  The  most  that  can  be  claimed  for  the  arrangement  is, 
that  it  amounted  to  a  personal  understanding  on  the  part  of  the 
purchaser,  to  pay  in  a  certain  event.  But  surely  it  is  not 
within  the  officer's  power,  under  uiy  circumstuiees,  to  reduce  the 
r^nedy  of  the  owner  of  the  rent  to  a  personal  action  against  the 
purchaser,  who  may  be  insolvent,  or  part  with  the  land  the  next 
day.  The  present  is  an  attempt  to  do  this,  for  it  cannot  be 
ftrerred  the  premises  sold  renudned  liable,  after  the  sale,  by  force 
of  the  purchaser's  agreement,  which  I  repeat,  is  a  mere  personal 
engagement.  It  may,  even,  be  doubted  whether  it  affords  around 
of  action,  at  the  suit  of  the  landlord,  for  want  of  privity ;  tnough 
it  may  unount  to  a  contract,  of  which  the  sheriff  can  avail  himself, 
af%er  payment  of  the  rent  due  at  the  time  of  sale.  Nor  does  it 
aid  the  defendant's  pretensions  that  the  owner  of  the  rent  might 
distridn  or  enter  upon  the  land  for  breach  of  covenant.  These 
are  remedies  which  belonged  to  him,  irrespective  of  tiie  oonditions 
of  sale,  and  cannot  therefore,  of  course,  t^ect  tiie  relative  rights 
of  the  parties. 

It  will  thus  be  perceived  we  are  of  opinion  the  court  below  erred 
in  rendering  judgment  for  the  defendant. 

Judgment  reversed,  and  judgment  for  plaintiff,  according  to  the 
case  stated. 

I.— T* 
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Mitchell  versm  Stiles. 

A  conyeyance  bj  one  indebted  in  trust  to  sell,  the  grantor  reserring  a  power  of 
appointment  of  the  proceeds  is  flrandulent  as  to  a  prior  creditor  recoyering  jodg- 
ment  after  the  grantor  had  appointed  the  proceeds  to  creditors. 

Where  the  court  had  distributed  the  fund  under  the  trust  and  the  assignee  had 
deliyered  a  check  for  the  diyidend  of  a  creditor,  but  this  had  been  returned,  the 
unpaid  diyidend  is  liable  to  an  attachment  execution  at  the  suit  of  a  creditor  of 

the  assignor. 

i 

Error  from  the  District  Court  of  Philadelphia.    SK^  ^ 

February  27th. — The  question  in  this  case  was  whether  a  con- 
yejance  was  fraudulent  as  to  creditors. 

On  the  13th  December,  1841,  Mitchell  in  consideration  of  one 
dollar,  conveyed  to  Price  all  his  real  estate  within  the  county  of 
Philadelphia  in  trust  to  sell  and  "to  pay  the  proceeds  to  such  per- 
son or  persons,  and  in  such  parts  and  proportions  as  he,  the  said 
Mitchell,  by  writing  under  his  hand  shall  direct,"  and  for  no  other 
use.  On  the  Ist  January,  1842,  Mitchell  in  execution  of  the  power 
reserved  by  an  instrument  in  writing  under  his  hand  appointed  the 
proceeds  to  arise  from  the  sale  to  certain  creditors,  and  then  to 
creditors  generally.  This  and  the  deed  were  recorded  on  the  11th 
January. 

On  the  I8th  January,  1842,  Stiles  entered  judgment  against 
Mitchell  on  his  bond  dated  in  1840,  and  in  1846  issued  an  attach- 
ment execution  which  was  served  upon  Price.  Bj  his  answers  it 
was  admitted  that  the  sum  of  $881  remained  in  his  hands,  arising 
from  the  assigned  estate ;  but  it  was  alleged  and  shown  on  the  trial 
that  for  a  part  of  this  fund  Price  had,  in  1843,  drawn  and  deliver- 
ed a  check  to  the  attorney  of  one  of  the  preferred  creditors  and 
taken  his  receipt.  This  was  intended  as  the  payment  of  the  divi- 
dend awarded  by  the  Common  Pleas  on  a  distribution  of  the  trust 
estate.  Afterwards  the  attorney  had  returned  the  check  and  the 
money  had  remained  undrawn. 

The  Court  gave  judgment  for  the  plaintiff  on  the  verdict. 

Buddy  for  plaintiff  in  error. — The  assignment  not  stipulating 
for  a  release  and  having  been  regularly  recorded,  the  deed  and  the 
appointment  making  but  one  instrument,  is  not  subject  to  any  of 
the  objections  heretofore  sustained.  The  test  has  been  said  m  6 
JBarr  123,  to  be  whether  the  property  had  passed  from  the  assign- 
or's control.  It  will  be  admitted  that  were  the  two  instruments 
actuallv  incorporated  in  one,  no  objection  would  have  existed,  and 
^et  before  any  ri^ht  has  accrued  they  have  been  so  incorporated 
y  construction  of  law.  As  to  the  money  drawn  for,  that  was 
appropriated  by  the  check  so  as  to  be  beyond  the  control  of  the 
assignee:  4  Barr  274;  6W.  &  S.  811;  7  Barr  522. 
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D.  W.  0.  Morris  and  Clarhson^  contra. — ^A  deed  fraudulent 
in  its  inception  is  not  cured  but  by  a  new  consideration  operating 
as  a  new  conveyance.  The  conveyance  was  within  the  very  words 
of  the  statute,  there  being  an  absolute  control  over  the  proceeds 
reserved  while  the  estate  was  parted  with.  What  has  cured  that 
defect  ?  the  subsequent  appointment  was  voluntary  merely,  and 
could  have  no  effect  on  the  rights  of  creditors,  for  it  is  settled 
that  a  purchaser  from  a  volunteer  does  not  better  the  title.  They 
cited  eFlA/S.  311;  2P^n'a.83;  11  >S.  &  12. 198 ;  10F:244; 
6  TT.  649;  1  jB.  171 ;  6  JJ.  225 ;  6  Bin.  338 ;  15  John.  571 ; 
6  W.  549;  1  Bin.  502 ;  as  to  the  check  that  is  settled  by  Barr 
430. 

The  opinion  of  the  court  was  delivered  March  4,  by 
CouLTBB,  J. — Ji  the  money  in  the  hands  of  the  garnishee 
had  been  distributed  before  the  service  of  the  attaclmient,  he 
would  have  been  protected.  It  is  admitted,  however,  by  his  an- 
swer, that  the  money  claimed  by  the  attaching  creditor,  and  for 
which  judgment  was  rendered  by  the  court  below,  is  actually  in 
his  hands.  He  alled^es,  however,  that  he  had  given  a  check  for 
the  principal  part  of  it  to  Mr.  Rawle ;  but  it  is  also  admitted  that 
Mr.  Rawle  returned  the  check  on  the  next  day  after  it  was  re- 
ceived, to  the  garnishee ;  the  amount  of  the  check  therefore  re- 
mains in  the  hands  of  the  garnishee,  or  in  the  bank  on  which  the 
check  was  drawn  for  his  use.  But  it  is  contended  on  behalf  of 
the  garnishee,  that  the  drawing  of  the  check  was  an  appropria- 
tion of  the  money  to  the  use  of  Mr.  Rawle's  constituents,  which 
must  remain  irrevocable,  and  that  it  was  an  appropriation 
under  the  decree  of  the  court,  before  which  he  settled  his  account 
as  assignee  of  Mitchell.  The  account  is  not  furnished  on  the  pa- 
per book,  nor  the  whole  of  the  answers  of  the  garnishee.  But  as 
it  is  distinctly  stated  that  the  J881.61  is  the  b5ance  in  the  hands 
of  the  trustee  upon  the  settlement  of  the  account,  I  presume  that 
it  underwent  no  other  action  or  decree  of  the  Common  Pleas  (if 
any)  than  a  decision  that  the  trustee  should  distribute  it  according 
to  law.  And  if  it  is  taken  out  of  his  hands  by  this  proceeding, 
that  will  afford  him  protection. 

Money  in  the  hands  of  the  sheriff,  which  he  has  levied  on  exe- 
cution, may  not  be  attached,  because  he  is  under  an  imperative 
obligation  to  pay  it  to  the  plaintiff  in  the  execution  as  his  attor- 
ney, and  because  it  is  in  the  custody  of  the  law.  But  after  it  is 
paid  to  the  attorney,  who  is  an  oflScer  of  the  law  and  of  the  court, 
it  may  be  attached.  This  is  a  much  stronger  case  than  that  of  a 
trustee  who  has  settled  his  account  and  a  balance  found  in  his 
hands.  It  is  alleged  that  the  appropriation,  by  the  drawing  of 
the  check,  was  irrevocable  and  transferred  the  mnd.  Not  so. — 
The  check  was  returned,  as  it  seems,  without  any  reservation  or 
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Stipulation ;  whidi  left  the  gamishee  in  the  same  category,  as  if 
he  had  never  drawn  it.  But  the  expressions  of  Judge  Rogers^ 
in  re  Wilson,  and  the  case  itself  covers  and  rules  the  case  in  favor 
of  the  garnishee :  "  A  creditor  claiming  adversely  to  a  voluntary 
assignment  may  claim  a  dividend  awarded  to  a  releasing  creditor 
under  an  auditor's  report,  confirmed  in  the  court  of  Common  Pleas, 
which  had  not  actually  been  paid  over.*'  4  Barr  430. 

This  brings  us  to  the  consideration  of  the  point  whether  the 
deed  from  T.  Mitchell  to  Eli  K.  Price,  dated  the  13th  December, 
1841,  was  fraudulent  in  law,  under  the  statute  of  Elizabeth  or 
not.  This  deed  conveys  to  the  trustee,  his  heirs  and  assigns,  all 
the  meBBuageSj  tenements,  lots,  lands,  hereditaments,  and  real  es- 
tote  whatsoever,  of  the  grantor,  and  all  the  interest  of  the  said 
Mitchell,  either  in  law  or  in  equity,  arising  therefrom.  The  deed 
is  quite  comprehensive  and  somewhat  surcnarged,  and  contains  a 
special  warranty.  It  contains  also  an  authority  to  sell  and  con- 
vey, and,  as  to  the  proceeds  of  such  sales,  contains  this  clause: 
In  trust  to  pay  the  same  to  such  person  or  persons  and  in  sfiich 
parts  and  proportions,  as  he,  the  said  Thomas  Mitchell,  hy  writr 
ing  under  nis  hand  shall  direct,  and  to  and  for  no  other  use,  in- 
tent orvurpose  whatsoever.'* 

T.  Mitchell  was  indebted  to  Stiles,  the  plaintiff,  by  bond  dated 
18th  Jany  1840,  for  J3500,  payable  18th  January,  1842.  It  is 
contended,  however,  that  the  deed  is  not  affected  by  that  circum- 
stance, because  an  individual  whose  estate  is  not  encumbered,  ma^ 
convey  it  for  a  lawful  purpose.  That  is  true.  But  a  man  who  is 
indebted  and  conveys  away  all  his  estate,  is  presumed  by  intend- 
ment of  the  law  to  do  it  for  an  unlawful  purpose,  where  the  deed 
is  voluntary  and  for  a  nominal  consideration,  as  here,  to  wit,  for 
the  purpose  of  delaying,  hindering  and  defrauding  creditors.  To 
make  such  deed  lawful  there  must  be  some  proportion  between 
the  debts  and  the  property  retained,  so  as  to  justify  the  belief 
that  he  thought  there  was  enough  remaining  to  pay  his  debts,  and 
did  not  intend  to  delay  or  hinder  creditors ;  and  in  such  cases  the 
deed  being  for  a  nominal  consideration,  would  always  be  of  weight, 
in  estimating  the  transaction.  It  is  contended,  also,  that  the 
deed,  until  the  execution  of  the  subsequent  paper  of  the  1st  of 
January,  1842,  did  not  obstruct  creditors,  because  they  might,  in 
the  mean  time,  have  proceeded  on  their  claims  and  sold  the  equity 
of  Mitchell.  But  he  transferred  not  only  the  legal  title,  but  also 
any  equity  which  might  arise  to  him  thereout.  He  had  nothing 
reserved  but  a  power  of  appointment,  as  to  whom  the  proceeds 
should  be  paid.  How  such  a  power  of  appointment  could  be  levi- 
ed upon  and  sold  under  execution,  and  now  the  purchaser  could 
compel  Mitchell  to  exercise  it,  in  his  fovor,  is  not  perceived  by 
me.  The  creditor  could  proceed  in  no  other  way  than  upon  tM 
basis  that  the  power  of  appointment  was  void  as  against  mm,  and 
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that  so  far  as  creditors  were  eoncemed,  the  equitable  estate  re- 
mained in  Mitchell.  On  that  basis,  however,  the  whole  deed 
would  fall,  and  could  stand  neither  by  its  tenor  nor  by  the  intent 
of  the  parties ;  being  void  in  a  material  part  against  creditors  it 
would  be  altogether  void.  The  deed  stipulated  no  time  when  the 
power  of  appointment  should  be  exercised.  One  of  the  best  tests 
which  can  be  applied  to  it,  is  to  inquire  whether  if  it  had  stood  as 
it  was  executed  and  delivered  by  the  grantor  to  the  grantee,  it 
would  not  only  have  delayed  and  hindered  creditors,  but  actually 
excluded  them  altogether.  The  power  of  appointment  is  not  in 
favor  of  creditor %^  but  of  any  person  whom  the  crantor  might  de- 
signate. It  might  be  to  a  son  or  daughter.  And  this  power  of 
appointment  was  not  of  any  interest  in  or  arising  out  of  the  lands, 
but  related  altogether  to  the  funds  in  the  hands  of  the  trustee, 
arising  out  of  the  sale.  Hence  the  clause  in  the  deed  on  that 
subject  is,  ^^  shall  be  paid  to  any  person  whom  the  grantor  shall 
by  writing  under  his  hand  appoint ;"  showing  that  it  was  intended 
the  appointment  should  not  be  by  deed.  Tet  a  short  time  after 
the  deed  of  assignment,  and  a  few  days  before  the  bond  to  Stiles 
was  payable,  an  appointment  by  deed,  duly  acknowledged,  was 
made,  directing  to  whom  the  money  should  be  paid,  and  both  are 
recorded  together,  as  one  deed.  But  the  appointment  is  not  part 
of  the  deed,  is  executed  at  a  different  time,  and  relates  to  money, 
not  to  land.  The  act  of  assembly  requires  that  assignments,  &c. 
shall  be  recorded  in  thirty  days.  K  the  appointment  had  been 
by  writing  under  his  hand,  which  would  have  fulfilled  the  deed,  it 
would  have  been  no  part  of  the  deed  of  assignment.  But  upon 
second  thoughts  it  was  concluded  best  to  give  it  the  character  of 
a  deed,  duly  executed  and  acknowledged.  I  consider  this  second 
or  supplemental  deed,  made  twenty  days  after  the  first,  as  stand- 
ing apart,  and  by  itself,  and  making  the  deed  of  assignment  pro- 
per, neither  better  nor  worse.  If  that  was  void,  whilst  it  stood 
alone,  during  the  twenty  days  after  it  was  executed  and  delivered, 
as  against  creditors,  it  was  void  against  them  when  this  attach- 
ment was  served. 

The  reservation  of  the  power  of  appointment,  at  any  indefinite 
period,  was  in  itself  a  hindrance  to  creditors;  and  if  a  deed  so 
made  and  executed  stands,  it  will  operate  as  an  entire  exclusion 
of  creditors.  The  debtor  must  not  only  part  with  the  land,  but 
must  also  surrender  up  all  power  over  the  estate,  and  all  power  to 
interfere  authoritatively,  afterwards,  in  the  appropriation  of  the 
proceeds;  and  to  this  point  the  case  of  Whallon  V9.  Scott,  10 
Watts  237,  and  Sherer  t;^.  Lautzerheizer,  6  WatU  549,  are  suffi- 
cient authority. 

I  don't  perceive  any  force  in  the  argument,  much  urged  by 
plaintiff  in  error,  that  all  assignments  for  the  benefit  of  creditors 
produce  delay  and  hindrance.    And  so  perhaps  they  do.  but  it  is 
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delay,  unavoidably  incident  to,  and  resulting  from  the  execution 
and  performance  of  such  assignments.  Delay  is  incident  to  all 
human  affairs.  We  cannot  annihilate  space  and  time.  But  in 
this  and  its  kindred  cases,  the  delay  is  by  the  wiU  of  the  grantor, 
and  the  hindrance  and  obstruction  to  the  creditor,  are  stipulated 
for  in  the  deed.  A  very  different  affair  indeed.  And  it  is  from 
that  circumstance  the  law  infers  the  intent.  In  strong  affinity  to 
this  is  another  argument,  much  pressed,  that  notwithstanding  the 
assignment,  the  property  and  the  proceeds  were  open  to  levy  and 
attachment  until  actual  appropriation.  But  so  it  has  been  and 
will  be,  as  to  every  fraudulent  assignment.  The  creditor  may  con- 
test it,  and  claim,  and  sell  in  opposition  to  it,  by  process  of  law. 
But  this  veiy  circumstance,  of  his  being  compelled  to  undergo 
law  suits  and  consequent  costs  and  delay,  is  what  constitutes  the 
hindrance  and  obstruction.  The  law  intended  to  put  the  knife  to 
the  root  of  the  evil. 

Whatever  the  private  or  actual  intent  of  the  deed  may  have 
been,  it  wears  the  marks,  which,  for  the  benefit  of  creditors,  as  a 
matter  of  public  policy,  the  law  construes  into  badges  of  fraud. 
It  was  for  a  nominal  consideration,  where  the  party  was  much  in- 
debted, was  for  his  whole  estate,  did  not  purport  to  be  for  the 
benefit  of  his  creditors,  and  reserved  a  power  to  be  exercised  by 
the  grantor  himself,  at  an  indefinite  period.  Its  whole  scope  and 
effect  were  to  delay,  hinder  and  obstruct  creditors:  it  is  there- 
fore void. 

Judgment  affirmed. 


Thompson  versus  Fisher. 

A.,  the  plaintiff,  was  a  mercliant  in  Philadelpliia,  and  B.  his  &ctor  in  Canton. 
Defendant  went  out  to  Canton  in  1824,  in  the  employ  of  B.,  at  a  fixed  remuneration. 
B.  left  Canton,  having  appointed  defendant  his  attorney.  A.'s  shipe  arrived  out, 
consigned  to  B.  Sales  were  made,  and  the  proceeds  invested  by  defendant,  who 
rendered  accounts  of  sales  and  accounts  current,  dated  one  year  after  the  arrival 
ont  of  aU  tiie  ships,  resulting  in  a  balance.  The  account  current  of  the  transac- 
tions relating  to  the  cargo  of  one  of  tiie  ships,  was  not  in  evidence;  but  it  was 
in  evidence  t£at  these  had  been  signed  by  him,  as  attorney  of  B.,  and  sent  to  the 
plaintiff;  and  it  was  shown  that  defendant's  papers  and  books  had  been  burned  by 
a  mob-  In  the  accounts  of  sales  he  had  chai^^  plaintiff  with  commissions.  The 
accounts  were  received  by  the  plaintiff's  general  assignee,  in  1827,  and  the  ba- 
lance accounted  for.  Held  that  the  accounts  had  become  an  account  stated,  vad 
hence  were  not  within  the  exception  **of  merchants,  their  factors  and  servants," 
in  the  statute  of  limitation,  in  an  action  to  recover  tiie  amount  retained  for  com- 
missions. 

The  assignee  for  creditors  had  the  power  to  assent  to  the  accounts  rendered. 

A  letter  accompanying  the  accounts,  and  requesting  an  opinion  to  be  taken  as  to 
the  responsibility  of  defendant,  did  not  affect  the  case,  it  not  having  been  shown 
that  the  aocount  was  in  any  manner  kept  open  on  that  account)  nothing  having 
l>een  done  pursuant  to  the  request 
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CBBTiFrcATB  from  the  Nisi  Prius,  Philadelphia. 

Jannuary  29,  30th. — The  only  question  argued  in  this  case  was 
whether  the  statute  of  limitations  had  barred  the  action.  It  was 
brought  to  recover  the  amount  charged  by  the  defendant  for  com- 
missions as  factor  in  his  accounts  current.  The  material  pleadings 
were — a  declaration  containing  the  money  counts — plea,  the  statute 
of  limitation,  replication  that  the  defendant  was  the  factor  and 
servant  of  the  plaintiff;  rejoinder,  that  in  1825  the  plaintiff  made 
a  general  assignment  to  Renshaw  and  Mackey,  to  whom  defend- 
ant rendered  an  account  in  1826  and  in  1827,  paid  Mackey  the 
balance  thereby  admitted  to  be  due. 

On  the  trial  before  Rogers,  J.,  it  appeared  that  in  1824,  the 
plaintiff,  Thompson,  was  engaged  in  business  at  Philadelphia,  and 
nis  sons  John  R.  and  R.  R.  Thompson,  residing  at  Canton,  were 
his  factors.  In  that  year  the  defendant,  Fisher,  went  out  to  Can- 
ton under  an  agreement  with  the  Messrs.  Thompson,  of  Canton, 
at  a  salary  of  JIOOO  per  annum,  his  board  and  the  privilege  of  two 
tons.  In  the  year  1825  the  plaintiff  fitted  out  three  ships  for 
Canton.  Before  their  arrival  there  the  Messrs.  Thompson  had 
left  Canton.  John  R.  Thompson,  who  remained  after  his  brothers 
departure,  on  leaving  Canton,  gave  the  defendant  a  power  of  at- 
torney to  act  for  him.  When  the  plaintiff's  ship?  consigned  to  his 
sons  arrived  in  Canton,  the  defendant  acted  as  the  consi^ee — 
made  sales  and  investments  of  the  proceeds  and  rendered  his  ac- 
counts, which  were  stated  between  plaintiff  and  defendant. 

In  1826,  the  plaintiff  made  a  general  assigment  for  the  benefit 
of  his  creditors,  to  Renshaw  and  Mackey.  In  1826  the  account 
sales  of  two  of  the  ships  were  made  out  by  the  defendant  for  ac- 
count of  the  plaintiff  and  forwarded,  and  also  accounts  current  of 
the  transactions  relating  to  their  cargoes.  In  all  the  accounts  of 
sales  there  was  a  charge  of  three  per  cent,  for  commissions. 

The  third  ship  arrived  out  and  her  cargo  was  received  and  dis- 
posed of  by  the  defendant  whose  accounts  of  sales  were  signed  by 
iiim  as  attorney  for  John  R.  Thompson,  in  March,  1826.  It  was 
stated  by  John  R.  Thompson,  who  was  examined  by  the  plaintiff, 
that  the  accounts  of  this  cargo  had  been  sent  to  the  plaintiff  by 
the  defendant.     The  account  current  was  not  in  evidence. 

But  it  was  proved  that  in  1842,  the  defendant's  factory  in  Can- 
ton had  been  burned  by  a  mob,  and  his  books  and  papers  generally 
lost.  It  further  appeared  that  the  last  account  current  was  dated 
in  December,  1826,  and  resulted  in  a  balance  of  J1157  84. 

Accompanving  the  last  account  current  was  a  letter  from  de- 
fendant to  Mackey,  one  of  the  plaintiff's  assignees,  explanatory  of 
his  conduct,  stating  his  reasons  for  charging  the  commissions,  and 
enclosing  a  copy  of  the  power  of  attorney  under  which  he  acted, 
and  referring  to  other  papers,  and  requesting  him  to  obtain  the 
opinion  of  counsel  as  to  his  responsibility. 
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The  accounts  sent  to  the  assignees  were  recdved  by  them.  In 
1827,  the  defendant  returned  to  Philadelphia,  where  he  stated 
another  and  final  account,  including  the  balance  of  his  last  account 
current,  and  which  resulted  in  a  balance  due  to  himself.  This 
account  was  given  in  evidence  by  the  plaintiff.  He  continued  to 
reside  in  Philadelphia  until  1840,  when  he  again  went  to  Canton 
and  remained  five  years.     This  action  was  brought  in  1845. 

His  Honor  directed  a  verdict  for  the  plaintMF,  which  he  after- 
wards set  aside  and  entered  judgment  for  the  defendant. 

F.  E.  Brewster  and  37.  Sergeant^  for  the  plaintiff  in  error, 
contended  that  the  defendant  was  not  the  factor,  but  the  servant 
of  the  plaintiff,  and  hence  not  within  the  rule  as  to  stated  accounts 
— ^because  all  the  accounts  were  those  of  his  employer:  1  Btmv. 
Lww  Die.  396,  2  Id.  891 ;  12  Peterad.  Ab.  692 ;  Chittyon  Contr. 
877.  That  the  rule  as  to  implied  assent  to  accounts  did  not  ex- 
tend to  persons  resident  in  the  same  place.  That  his  letter  to 
Mackey,  asking  for  an  opinion  to  be  taken  precluded  him  from 
setting  up  the  delay  as  an  acquiescence.  That  the  assignees  did 
not  assent,  nor  had  they  power  so  to  do.  Nor  was  the  account 
conclusive,  because  no  lawiul  demand  existed :  C^it.  on  Contr.  648, 
and  it  might  be  opened  for  the  mistakes  shown,  Id.  645.  That  the 
accounts  were  not  shown  to  the  plaintiff,  nor  were  they  final,  but 
merely  partial,  which  never  concmde :  2  MoU  1 ;  11  Wheat.  287 ; 
1  John%.  Oh.  550. 

Perkins  and  Mattery ^  contra. — ^The  statute  is  a  flat  bar.  The 
accounts  showing  the  (marges  were  received  in  1827  by  the  part^ 
having  then  the  legid  title.  The  final  account  current  exhibited, 
has  been  acquiesced  in  for  nineteen  years,  during  which  period  the 
defendant  was  within  the  jurisdiction :  Sevan  V9.  CuUen,  7  Barr 
281,  is  the  very  case ;  18  Pet.  401,  is  conclusive  that  die  assignee 
was  the  proper  person  to  receive  the  account.  If  the  party  is  dis- 
satisfied with  the  mode  of  settling  the  balance,  his  remedy  is 
against  the  assignee. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J. — On  trial  had  at  Nisi  Frius,  there  being  no  dis- 
puted facts,  the  jury  was  instructed  to  find  a  verdict  for  the  plain- 
tiff; and  on  a  motion  for  a  new  trial,  it  was  decided  that  on  the 
pleadings  and  evidence,  the  verdict  should  be  set  aside,  and  judg- 
ment entered  for  defendant.  To  this  judgment  a  writ  of  error  is 
taken,  and,  as  the  case  now  stands,  the  only  question  is,  wh^er 
the  plaintiff  is  barred  by  the  act  of  limitations.  The  action  is 
assumpsit;  pleas,  non  assumpsit,  and  the  act  of  limitations;  repli- 
cation, mutual  accounts ;  rejoinder,  an  account  Stated ;  sur-rejoincter, 
no  account  stated,  and  issue  taken* 


Digitized  by  VjOOQIC 


March  1850.]  OF  PENNSYLVAlOi.  313 

[ThompBon  v,  Fisher.] 

The  prominent  facts  are  these :  In  the  spring  of  1826,  the  de- 
fendant, Rodney  Fisher,  at  that  time  in  Canton,  as  factor  or  ser- 
vant, received  and  disposed  of  a  consignment  of  various  articles  of 
merchandize,  for  the  ships  Bush  and  Scattergood,  belonging  at  the 
time  of  the  shipment  to  Edward  Thompson.  After  the  shipment, 
Edward  Thompson  having  failed  in  business,  assigned  all  his  estate 
for  the  benefit  of  his  creditors,  to  Richard  Renshaw  and  Peter 
Mackey.  The  account  of  sales,  and  invoices  of  the  homeward 
eargoes,  containing  the  charges  for  the  commissions,  now  the  sub- 
ject in  controversy,  were  forwarded  April  1826,  and  duly  received 
the  12th  and  14th  September,  1826,  as  appears  by  the  indorse- 
ment of  Peter  Mackey,  his  confidential  clerk,  and  at  that  time  the 
acting  assignee.  The  20th  December,  1826,  the  defendant  writes 
to  Peter  Mackey,  enclosing  his  account  current  with  E.  Thomp- 
son.  In  that  letter  he  calls  the  assignee's  particular  attention  to 
the  charges  of  commissions,  stating  the  reasons  he  considers  him- 
self entitled  to  charge  them.  This  letter,  with  the  enclosed  ac- 
count, received  the  13th  April,  1827,  exhibits  a  balance  of  eleven 
hundred  and  fifty  dollars  and  thirty  four  cents.  In  the  summer 
of  1827,  the  defendant  returned  to  Philadelphia,  and  in  November 
of  the  same  year,  settles  the  balance  due  with  the  assignee.  From 
the  time  of  his  return  he  continued  to  reside  in  the  city  .of  Phila- 
delphia, with  an  intermission  from  1840  to  1845,  when  he  was  in 
Canton,  until  the  present  time.  In  1840,  the  defendant's  factory 
with  all  his  books  and  papers  was  burnt.  The  evidence  fully  shews 
that,  though  fully  aware  of  the  defendant's  claim  for  commission, 
plaintiff*  and  his  assignees  slept  on  their  rights,  without  opposition 
or  complaint,  for  more  than  nineteen  years  from  the  time  the  ac- 
count was  rendered. 

In  the  aspect  the  case  is  now  presented  in,  it  is  not  of  the  slight- 
est consequence  what  may  be  the  merits  of  the  original  claim ;  for, 
however  that  may  be,  if  the  account  rendered  the  20th  December, 
1826,  be  an  account  stated,  it  is  a  flat  bar  to  the  plaintiff 's  ac- 
tion.    On  the  act  of  limitations  the  case  is  free  from  diflBculty. — 
An  account,  when  stated,  as  is  ruled  in  Bevan  vs.  Cullen,  7  Barr 
286,  ceases  to  be  mutual  accounts  within  the  exception  of  the 
statute.    When  an  account  of  sales  is  rendered,  and  the  consignor 
makes  no  objection  to  the  items  of  the  account,  he  thereby  assents 
to  it,  and  makes  it  an  account  stated.     These  principles,  which 
are  well  settled  in  reason  and  authority,  are  conclusive  of  this 
case  on  the  conceded  facts ;  but  it  is  said  the  rule  does  not  apply 
to  the  relation  of  master  and  servant,  but  only  to  the  relation  of 
merchant  and  merchant,  and  their  factors.     The  servant,  as  is 
contended,  has  no  accounts  to  settle ;  theyare  his  master's  ac- 
counts, qui  facit  per  alium  facit  per  Be.     The  statute  of  limita- 
tions expressly  excepts  servants.     This  distinction  is  too  nice  for 
my  comprehension.    What  class  of  persons  comes  within  the  ex- 
VOL.  I. — u. 
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ception  of  servants,  it  is  not  my  business,  at  this  time,  to  define. 
It  is  enough  to  remark  that  if  the  defendant  is  not  a  servant  within 
the  purview  of  the  statute,  the  plaintiff  is  clearly  barred.  It  would 
then  present  the  ordinary  case  of  an  action  to  recover  money  re- 
ceived for  the  use  of  another,  which  is  clearly  barred,  unless  suit 
is  brought  within  six  years.  But  if  it  be  the  case  of  a  factor  or 
servant,  within  the  meaning  of  the  exception,  which  the  plaintiff 
has  himself  averred,  no  satisfactory  reason  has.  or  can  be  given^ 
why  the  servant  as  well  as  the  factor — supposing  them  to  mean  « 
different  class  of  persons — ^is  not  entitled  to  claim  the  benefit  ol 
the  principle  akeady  adverted  to,  that  an  account  stated  ceases  to 
be  a  case  of  mutual  accounts.  Both  come  within  the  same  cat^ 
gory.  It  is  idle  to  say  that  the  representative  of  a  merchant,  re- 
siding on  the  other  siae  of  the  globe,  either  as  factor,  agent,  attor^ 
ney,  or  clerkj  has  no  accounts  to  settle.  It  is  impossible  for  a 
servant — or  call  him  what  you  will — ^to  arrange  the  business  with- 
out the  settlement  of  an  account.  It  would  be  most  unjust  that 
he,  although  a  clerk,  should  be  liable  to  his  principal,  at  any 
instance  of  time,  after  his  vouchers  may  have  been  mislaid  or 
destroyed.  He  surely  has  a  right  to  the  benefit  of  the  reasonable 
presumption  of  their  correctness  deduced  from  the  silence,  and 
consequent  acquiescence  of  the  principal.  Nor  is  there  more 
solidity  in  the  objection  that  the  rule  does  not  hold  when  the  par- 
ties live  in  the  same  place.  Indeed,  the  presumption  derived  from 
acquiescence  would  seem  to  apply  with  more  force,  in  such  case, 
than  where  they  live  in  another  country  and  another  State.  It  is 
difficult  to  account  for  silence,  when  they  live  in  the  neighborhood 
of  each  other,  except  on  the  supposition  that  the  account  was  ex- 
amined and  found  correct.  In  order  to  render  an  account  current 
an  account  stated,  it  must,  I  grant,  be  assented  to  by  the  party  to 
whom  it  is  rendered,  but  the  law  does  not  require  an  express 
consent.  Rendering  an  account  of  itself,  does  not  make  it  an  ac- 
count stated,  but  it  becomes  so  by  the  consent  of  the  consignors  to 
whom  it  is  sent.  Their  assent  is  inferred  from  a  silence  imneces* 
sarily  long.  It  is  a  presumption  juris  de  jure^  for  an  account 
current  must  be  objected  to  without  unnecessary  delay ;  or  it  is 
considered,  on  well  settled  principles,  an  account  stated,  and  as 
such  obligatory  on  the  adverse  party.  The  law  wisely  requires 
notice  of  objections  if  any  exist.  The  rule  is  absolutely  essential 
to  the  safety  of  a  mercantile  community.  That  the  account  ren^ 
dered  by  the  defendant  has,  by  the  lapse  of  time,  become  an  ac- 
count stated,  is  too  plain  to  admit  of  argument.  It  is  headed 
"  Edward  Thompson  in  account  current  with  Rodney  Fisher.'' — 
It  results  in  a  balance  of  91157  84,  which  in  1827,  was  settled  by 
the  parties.  The  account  is  signed  B.  Fisher.  It  comes  direody 
irithin  the  principle  asserted  in  Bevan  vs.  CuUen,  that  an  account 
rendered,  with  a  balance  struck,  and  that  assented  to  by  the  par^ 
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to  wbom  it  is  rendered,  is  an  account  stated.  The  account  current 
is  rendered  by  a  consignee  to  a  consignor,  resulting  in  a  balance 
Struck,  shewing  with  precision  what  the  consignee  claimed,  calling 
the  attention  of  his  principal  particularly  to  the  only  items  about 
which  there  could  be  any  dispute ;  the  principal  keeping  the  ac- 
eount  without  objection  for  more  than  nineteen  years.  If  this 
on  principles  well  settled,  is  not  an  account  stated,  it  is  difficult 
to  imagine  what  constitutes  such  an  account.  That  the  defendant 
asked  the  opinion  of  others  in  whom  he  had  confidence  before  he 
made  the  charge,  that  he  solicited  the  friendly  offices  of  Mackey, 
requesting  him  to  lay  the  documents  and  a  statement  of  the  case 
before  counsel,  cannot  alter  the  character  of  the  account  after 
acmiiescence  for  so  great  a  lapse  of  time.  So  long  a  period  being 
suffered  to  elapse,  arising  from  what  cause  it  may,  surely  the  de- 
fendant had  a  right  to  act  on  the  reasonable  presumption  that  it 
met  the  approbation  of  his  principal.  And  whether  submitted  to 
counsel  or  not,  is  immaterial.  It  is  not  the  fault  of  the  defendant 
that  the  assignee  may  have  omitted,  (if  such  be  the  fact— of  which 
we  have  no  evidence,)  to  avail  himself  of  professional  advice. 

But  the  account  was  sent  to  Mackey,  the  assignee,  and  not  the 
plaintiff,  the  assignor.  The  account  of  sales,  as  is  said  in  Bevan 
V8.  Gullen,  is  forwarded  according  to  mercantile  usage,  to  the 
legal  owner  of  the  goods  ;  the  consignee  is  not  bound  to  notice  the 
equitable  or  contingent  owner.  There,  the  principle,  which  is  a 
general  one,  was  correctly  applied.  Bevan  and  Humphreys,  to 
whom  the  accoxmt  was  sent,  were  the  legal  proprietors  of  the  con- 
signment, and  so  far  as  concerned  the  interest  of  Curcier,  to  whom 
the  plaintiff  in  error  alleged  the  account  should  have  been  sent, 
were  his  authorized  agents.  Curcier  had  but  a  contingent  interest 
ill  the  shipment.     The  account  was,  therefore,  properly  sent  to  the 

(former,  whose  duty  it  was  to  advise  the  latter  of  the  state  and 
condition  of  the  tesignment.  But  that  is  not  this  case.  What 
would  have  been  the  effect  if  the  account  had  been  sent  to  Edward 
Thompson,  the  legal  owner,  it  is  unnecessary  to  determine.  It 
is,  however,  very  certain  that,  had  this  course  been  pursued,  a 
more  plausible  case  would  have  existed  for  the  plaintiffs,  than 
when  it  is  sent,  as  here,  to  the  only  party  having  a  right  to  de- 
mand it,  the  only  person  having  the  authority  to  settle  the  account 
and  receive  the  balance,  if  any  due.  It  was  properly  rendered  to 
the  assignee,  who  alone  had  a  legal  authority  to  reject  or  confirm 
it.  The  accoimt,  it  is  true,  must  be  stated  between  the  parties, 
but  I  know  of  no  rule  which  forbids  an  accoxmt,  as  is  contended, 
to  be  stated  except  between  the  original  parties.  Such  a  rule 
would  be  inconvenient,  and  in  many  cases  might  lead  to  mischief. 
We  perceive  nothing  in  the  allegation  that  the  plaintiff  is  not 
bound  by  the  account  current  of  December,  1826,  because,  as  is 
contended,  they  were  assignees  or  trustees  to  realize  the  property 
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by  the  collection  of  all  outstanding  debts,  and  bad  no  authority  to 
abandon  a  claim.  The  settlement  in  question  comes  expressly 
within  the  scope  of  their  authority.  If  unwisely  made,  it  is  noth- 
ing to  the  defendant.  If  the  assignee  assented  to  the  balance 
struck,  as  was  the  case,  the  creditors  are  bound,  unless  there  was 
fraud,  of  which  I  see  no  evidence.  It  is  only  another  form  of 
ascertaining  the  amount  due,  the  claim  for  commissions  consti- 
tuting a  part  of  the  account.  It  is  not  the  abandonment,  but  the 
acknowledgment  of  the  validity,  a  claim  plainly  and  (ibtinctly 
made,  and  the  ascertainment  of  the  amount  of  the  account,  which, 
if  done  without  fraud,  binds  all  the  parties.  If  the  creditors,  or 
Edward  Thompson,  have  any  redress,  their  remedy  is  against  the 
assignees. 

Judgment  affirmed. 
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Emery  versm  Harrison. 

Deeds  for  land  sold  under  U.  States  laws,  for  payment  of  taxes,  bj  the  collector 
of  internal  rerenue,  without  proof  of  authority  or  performance  of  prerequisites 
on  his  part,  are  not  eyen  prima  fade  eTidence  of  right  and  title  on  the  part  of  the 
purchaser  under  them. 

In  an  action  of  ejectment,  eyidence  of  former  admissions  bv  defendant's  fa- 
ther, that  he  was  the  tenant  of  plaintiff,  accompanied  with  endence  that  defen- 
dant redded  on  the  premises  with  his  father,  and  had,  from  that  time  and  after 
his  father's  death,  continued  to  remain  there,  up  to  the  present  time,  will  not  pre- 
Tent  the  defendant,  who  claimt  merely  by  his  own  naked  po»8e$iumt  from  denying  the 
plaintiff's  title.  The  facts  in  such  a  case  constitute  no  such  priyity  of  estate  and 
possession  between  the  father  and  son,  as  to  make  the  admission  of  the  former, 
that  the  plaintiff  was  his  landlord,  binding  upon  the  latter. 

Erbob  to  the  Common  Pleas  of  York  county. 

This  was  an  action  of  ejectment,  brought  by  Joseph  W.  Emery 
against  WiUiam  Harrison,  for  the  undivided  half  of  seventy  acres 
of  land,  in  Fawn  township,  York  county. 

The  plaintiff  after  having  shewn  possession  of  the  premises,  by 
a  certain  James  Walton,  offered  in  evidence  a  deed  by  Theophilus 
T.  Ware,  collector  of  internal  revenue,  for  the  10th  collection  dis- 
trict of  Pennsylvania,  to  Jacob  M.  Haldeman,  of  7th  August, 
1820,  shewing  that  they  had  been  sold  as  the  property  of  said 
Walton,  for  payment  of  U.  States  taxes ;  to  be  followed  by  inter- 
mediate deeds  down  to  plaintiff. 
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This  deed  was  objected  to  by  defendant,  and  rejected  by  the 
court;  and  defendant  excepted. 

Plaintiff  then  gave  evidence  shewing  that  defendant  was  the  son 
of  Abraham  Harrison,  who  lived  on  the  premises  several  years 
ago,  and  died  there;  that  his  widow  and  children,  the  defendant 
among  them,  lived  there  till  the  death  of  the  widow,  about  eigh- 
teen months  ago ;  and  that  defendant  had  still  continued  to  live 
there,  until  the  tune  of  the  trial. 

Plaintiff  next  offered  to  give  in  evidence — ^to  be  followed  by  a 
renewal  of  the  offer  of  the  deed  of  Ware  to  Haldeman — ^the  de- 
position of  Sarah  Bessonett,  of  which  the  following  is  a  correct 
copy: 

"  Sarah  Bessonett  being  duly  sworn  according  to  law,  doth  de- 
pose and  say:  I  was  formerly  the  wife  of  Robert  Palethorp.  I 
was  married  to  him  in  1795.  I  do  remember  my  husband  pur- 
chasing a  farm  in  Fawn  township,  York  county.  Pa. ;  he  bought 
it  in  the  fall,  and  in  the  spring  he  put  Abram.  Harrison  on  the 
farm.  Abram.  Harrison  was  my  oldest  brother,  he  was  very  des- 
titute in  circumstances,  he  had  lost  a  very  valuable  estate,  and  for 
that  reason  my  husband  took  pity  on  mm;  he  was  to  work  it  to 
the  best  advantage;  he  was  to  pay  the  taxes  and  keep  up  the  re- 
pairs, he  was  not  to  pay  any  rent ;  he  was  to  live  on  it  as  long  as 
he  (Harrison)  thought  proper,  always  with  a  reservation  that  my 
husband  could  again  have  possession  of  it  by  giving  him  a  lawful 
notice  to  leave.  He  entered  on  the  farm  with  his  family  in  the 
year  one  thousand  eight  hundred  and  twenty;  every  year  from  the 

J^ear  1820  to  1882  he  paid  us  a  visit  in  Philadelphia ;  he  express- 
y  on  every  occasion  acknowledged  his  tenancy  to  my  husband; 
he  also  wrote  letters  acknowledging  his  tenancy;  my  husband 
generally  visited  the  farm  once  or  twice  every  year ;  I  also  visit- 
ed the  farm  in  1821  with  my  son  Robert.  Harrison  of  course 
then  acknowledged  his  tenantcy  at  will,  to  my  husband ;  when  I 
went  down  in  1§21, 1  took  with  me  a  letter  from  my  husband  to 
Harrison,  ordering^  Harrison  to  shingle  the  house,  and  have  the 
fences  repaired.  I  took  with  me  twenty  dollars  from  my  husband 
to  Harrison  to  defray  the  expenses.  Harrison  took  the  money, 
and  said  he  would  make  use  of  it  as  far  as  it  would  ^o ;  my  hus- 
band telling  him,  if  that  was  not  suflScient,  he  would  pay  the  re- 
mainder;  he  gave  him  forty  dollars  more  in  the  same  fall ;  to  my 
certain  knowledge,  my  husband  paid  the  taxes  at  various  times. — 
My  husband  died  in  1826.  Harrison  still  remained  on  the  ferm 
until  April  1883,  when  he  died.  In  November,  1888,  Rebecca 
Harrison,  (my  brother  Abram's  widow,)  came  to  Philadelphia,  and 
then  came  to  Bristol,  Bucks  county,  to  get  my  permission  to  re- 
main on  the  farm  a  while  longer.  I  forgot  to  mention,  that  short- 
ly after  the  death  of  Abram.  Harrison,  my  son,  John  H.  Pale- 
thorp, wrote  on  to  Mrs.  Harrison,  to  the  effect,  that  she  must  pay 
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rent,  or  within  a  given  time  to  leave  the  premises.  Shortly  after- 
wards, she  came  to  Philadelphia;  she  told  me  that  she  had  asked 
my  son,  John  H.  Palethorp's  leave  to  remain  a  time  longer  on 
the  farm  and  he  said  he  would  leave  it  all  to  his  mother,  and  she 
then  asked  my  leave  to  stay  on  the  farm;  this  was  in  November, 
1833 ;  I  replied  that  she  might  remain  on  the  farm  a  year  and 
five  months  from  that  time,  that  was  from  November  1883,  if  she 
remained  after  that  time  she  must  pay  sixty  dollars  per  year  and 
the  taxes ;  she  wanted  to  stay  as  long  as  she  lived,  i  replied  that 
she  had  lived  there  so  many  years,  that  her  sons  were  of  a^e  and 
fit  to  help  her,  and  that  it  was  time  that  we  (diat  is  John  IL  Pale- 
thorp  and  myself)  had  received  something  from  the  farm.  I  caur 
not  be  mistaken  respecting  this  conversation,  or  the  year  in  which 
it  occurred.  After  the  year  and  five  months  were  up,  I  wrote 
three  times,  and  my  son  John  H.  Falethorp  wrote  likewise  giving 
them  notice  to  leave.  Some  five  years  ago  they  (Harrison^  sent 
a  tax  bill  on  b^  my  husband,  John  Bessonett,  to  my  son  Jonn  H. 
Falethorp  statmg  that  he  must  pay  the  taxes,  as  the  place  was  so 
poor  that  they  ought  to  be  paid  for  living  there ;  it  was  John  H. 
Palethorp  that  sent  John  Bessonett  down  to  see  what  they  wwe 
gdng  to  do,  and  what  the  Harrisons  would  eive  for  the  place;  she 
gave  no  satisfaction.  Mrs.  Harrison  said  tnat  she  was  not  going 
to  leave  the  place  as  long  as  she  lived.  Between  two  and  three 
months  afterwards  John  H.  Palethorp  sent  down  to  the  squire  of 
the  township  for  him  to  give  the  Harrisons  legal  notice  to  leave 
the  place.  My  husband  did  not,  during  his  life,  nor  I,  during  the 
time  I  had  an  interest  in  the  farm,  ever  give  to  any  of  the  Harri- 
sons the  least  title  or  shadow  of  a  title  to  the  said  demised  prcr 
mises,  neither,  I  am  sure,  did  my  son  John  H.  Palethorp  or  Robert 
I  know  nothing  more  about  the  premises." 

This  whole  dcnposition  was  objected  to  by  defendant,  and  reject- 
ed by  the  comrt  below,  and  plaintiff  excepted. 

Defendant  also  objected  to  the  renewed  offer  of  the  deed  of 
Ware  to  Haldeman,  because  there  was  no  evidence  of  the  author^ 
ity  of  Ware  to  make  said  deed,  and  no  evidence  of  the  facts  es- 
sential to  its  validity,  even  admitting  that  he  was  collector,  as 
stated  in  said  deed,  and  as  such  had  authority,  on  proper  occasiim^ 
to  execute  deeds  for  lands,  sold  for  payment  of  taxes;  and  because 
no  title  was  shewn  out  of  the  commonwealth,  or  any  title  to  Wair 
ton  from  the  person  who  died  last  seized. 

The  court  sustained  defendant's  objection,  and  rejected  the  deed^ 
and  plaintiff  excepted. 

The  court  directed  the  jury  to  give  a  verdict  in  fav(H:  of  defen- 
dant, which  they  accordingly  did. 

The  errors  assigned  were  the  rejection  of  the  deed  of  Ware, 
and  the  deposition  of  Sarah  Bessonett. 
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Potts  and  Campbell,  for  plaintiflF,  cited  Cooper  vs.  Smith,  8 
WattSy  640;  Graham  vs.  Moore,  i  S.  k  M.  467;  Dikeman  vs. 
Parrish,  6  Barr,  223;  SWattSy  689;  Foster  vs.  McDivit,  Q  Watts 
844;  Dikeman  vs.  Parrish,  6  J5arr,  211;  Foster  vs.  McDivit,  9 
WattSy  341. 

Ohapiuy  contra,  cited  Act  of  Congress  of  9th  January,  1815; 
Parker  vs.  Ride's  Lessee,  8  Cond.  Mep.  808 ;  Williams  vs.  Pey- 
ton's Lessee,  4  Oond.  Bep.  894 ;  Act  of  Congress  of  July  22d, 
1818,  Oh.  16;  8  U.  S.  Statutes,  23;  Act  of  January  15,  1815; 
Act  of  January  9,  1816,  sec.  2  8,  U.  S.  Stat.  166 ;  id.  sec.  27,  p, 
174 ;  Cooper  vs.  Smith,  8  WattSy  686-7 ;  Graham  vs.  Moore,  4 
S.  &  jB.  467;  Dikeman  vs.  Parrish,  6  Barr,  228. 

The  opinion  of  the  court  was  delivered  by 

CouLTBR,  J. — The  rejection  of  the  deed  from  Theophilus  T. 
Ware  for  seventy  acres  of  land,  to  be  followed  by  intermediate 
deeds  down  to  the  plaintiff,  is  assigned  for  error. 

It  is  alledged  that  the  said  Ware  was  collector  of  internal  re- 
venue for  the  10th  collection  district  of  Pennsylvania,  and  as  such 
had  authority  to  sell  the  land  for  the  non-payment  of  the  internal 
tax  imposed  by  the  government  of  the  United  States.  But  there 
is  no  evidence  whatever  on  the  record,  nor  was  such  given  to  the 
court  below,  that  Ware  was  collector  of  any  district  within  the 
State,  particularly  of  the  seventh  district  in  which  the  land  lies, 
or  that  he  was  the  designated  collector  for  the  sale  of  lands,  in 
the  State,  for  the  non-payment  of  taxes  which  had  not  been  sold 
by  the  collectors  of  the  several  districts.  This  court  cannot  say 
that  he  had  any  authority  to  make  sale  of  the  land.  Nor  did  it 
appear  that  any  one  of  the  prerequisites  of  the  act  of  Congress, 
for  the  purpose  of  attaching  the  lien  of  the  tax  upon  the  land  and 
making  the  sale  lawful  was  complied  with.  No  evidence  of  assess- 
ment, nor  of  a  personal  call  for  the  tax  within  sixty  days  after  its 
assessment;  no  evidence  of  there  being  no  personal  property  from 
which  it  could  have  been  levied,  nor  any  evidence  of  advertise- 
ment of  sale  as  required,  was  given.  Under  such  circumstances, 
the  deed  cannot  but  be  considered  as  merely  naked  and  void.  Ware 
had  no  interest  in  the  land  or  authority  over  it,  either  individually 
or  oflBcially,  and  the  deed  was  properly  rejected:  8  Oond.  Bep. 
808,  &  Cond.  Bep.  iVol.  894. 

In  the  cases  cited  from  our  State  Reparts,  9  WattSy  844, 
and  6  Barry  211,  the  sales  were  under  State  laws  for  taxes  on  un- 
seated lands,  and  the  authority  of  the  commissioners  and  trea- 
surer to  sell  in  those  cases  was  undisputed  and  admitted.  They 
were  held,  therefore,  to  be  evidence  against  a  mere  intruder.  But 
under  the  United  States  laws  for  non-payment  of  taxes,  the  law 
has  been  held  differently  for  sufficient  reason.    Deeds  without 
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proof  of  authority  or  performance  of  prerequisites  are  not  even 
prima  facie  evidence  of  right  or  title. 

The  next,  and  only  other,  error  assigned  is  the  rejection  of  the 
deposition  of  Sarah  Bessonett,  offered  in  connection  with  the  deed 
from  Ware.  The  object  was  to  prove  that  the  defendant  admit- 
ted the  right  of  the  plaintiff,  and  was  in  fact  his  tenant.  It  was 
admitted  in  the  court  that  the  plaintiff  below  said  he  had  no  addi- 
tional evidence  to  offer  towards  establishment  of  the  tenancy. — 
The  paper  book,  and  the  record  itself,  is  so  skeleton  like  on  this 
head,  that  we  were  compelled  to  fill  up  by  the  mutual  admissions 
of  the  counsel. 

The  deposition  does  not  establish  that  the  defendant  was  the 
tenant  of  the  plaintiff,  either  at  will,  or  for  any  definite  period. 
It  establishes  that  the  father  of  defendant,  who  lived  on  the  land 
a  long  time,  admitted  the  title  of  Palethorp,  and  went  on  it  shortly 
after  the  date  of  the  deed  from  Ware  to  Haldeman,  and,  I  pre- 
sume, after  the  deed  to  Palethorp,  who,  it  appears  by  the  deposi- 
tion, purchased  in  the  autumn  of  182(> — ^the  same  year  that  the 
deed  was  made  to  Haldeman.  Harrison,  the  father  of  defendant, 
was  the  brother  of  Mrs.  Bessonnet,  the  deponent.  The  title 
(whatever  it  was)  of  Bessonnet  passed,  after  his  death,  to  the 
plaintiff,  but  how  does  not  appear ;  it  all  being  of  course  on  the 
deed  from  Ware  to  Haldeman.  The  argument  of  the  plaintiff  in 
error  is,  that  defendant  is  the  tenant  of  plaintiff  by  virtue  of  his 
descent  from  Abraham  Harrison,  who  acknowledged  the  title  of 
Palethorp,  and  therefore  cannot  impeach  the  title  of  his  landlord. 
But  Abraham  Harrison,  at  most,  was  only  a  tenant  at  will,  and 
he  died  several  years  ago.  The  son  may  have  known  that  the  ti- 
tle represented  by  plaintiff,  was  worth  nothing,  and  resolved,  in 
consequence  to  set  up  for  himself.  There  was  no  privity  of  estate 
or  of  possession  between  him  and  his  father.  There  is  no  evi- 
dence that  he  knew  that  his  father  had  ever  aknowledged  the  title 
of  Palethorp,  or  any  who  claim  imder  him,  and  we  cannot  indulge 
in  conjectures  on  the  subject  for  the  purpose  of  reversing  a  judg- 
ment. There  is  not  a  scmtilla  in  the  deposition  of  any  evidence 
that  he  ever  admitted  a  tenancy,  that  he  knew  his  father  was  a 
tenant,  or  that  he  made  use  of  any  stratagem  to  obtain  his  father's 
possession,  or  that  he  entered  or  claimed  by,  through,  or  under 
Iiim.  There  he  is,  on  the  land,  and  there  his  father  and  mother, 
who  are  both  dead,  were,  before  him ;  but  he  claims  not  imder 
them.  He  alleges  his  naked  possession,  which  he  obtained  with- 
out fraud  or  wrong  to  any  body,  and  merely  asserts  that  the 
plaintiff  must  either  shew  a  title,  or  that  he  is  his  tenant.  The 
court  below  thought  that  the  deposition  neither  shewed  a  tenancy, 
nor  any  facts  from  which  a  jury  could  rightftdly  infer  a  tenancy; 
and  as  the  plaintiff  had  nothing  else  to  offer,  they  rejected  the 
deposition  and  the  deed.    We  cannot  say  they  were  in  error. — 

I.— r* 


Digitized  by  VjOOQIC 


822  SUPBEME  COURT  IHarrisburg 

[EoMiy  V*  HanriAoiL] 

Dikeman  vi.  Parrish  can  give  the  plaintiff  no  aid,  because  there 
was  in  that  case,  a  clear  piivity  between  the  father  and  the  boh, 
who  claimed  by  deed  from  his  father. 

Judgment  afiKrmed. 


Spangler  versm  York  County. 

When  a  testator  directs  a  portion  of  bis  estate  to  be  Tested  in  a  fond,  the  in- 
terest of  which  shall  be  paid  to  his  widow  fox  her  natural  life  or  widowhood,  and 
the  fund  at  the  determination  of  her  estate  to  be  distributed  among  his  children, 
the  said  fund  is  taxable  for  state  and  county  purposes,  and  the  taxes  are  payable 
out  of  the  interest  of  the  same. 

Under  the  act  of  April  22, 1846,  it  is  not  neceasary  that  the  party  enlHled  to  tii« 
present  benefit  of  an  inyestment  ahould  haye  a  legal  estate  or  property  in  the  fund, 
or  that  there  should  be  a  technical  trust  formally  created,  in  order  to  make  the 
ftmd  liable  to  taxation. 

.  Particular  terms  describing  the  objects  of  tazaHoD,  are  to  be  construed  aooovd* 
ingto  popular  acceptation. 

Wherever  the  law  leyying  an  impost  employs  no  distinct  language  on  the  sub- 
ject, the  present  beneficiary  is  liable  by  ineyitable  implication,  if  the  law  contains 
nothing  repugnant  to  said  liability. 

If  taxable  for  state  purposes,  the  fkrnd  is  also  liable  for  county  taxes. 

Erbob  to  Common  Pleas  of  Torh  County. 

This  was  an  amicable  action  of  debt^  entered  by  York  connty 
against  Charles  Wetser,  one  of  the  executors  of  and  trustees  un- 
der the  wiU  of  Jacob  Spangler,  Esa.,  deceased,  and  Catharine  A. 
Spangler,  widow  of  saia  deceased,  for  the  purpose  of  settling  the 
questions  of  law  arising  from  the  facts  stated  in  the  following  case^ 
without  regard  to  form. 

Case  stated  as  follows,  as  if  found  by  special  verdict,  with  the 
right  to  either  party  to  sue  out  a  writ  of  error : 

Jacob  Spangler,  a  citicen  of  York  county,  made  his  last  will  and 
testament,  {pratU  the  same  made  a  part  of  this  case.) 

The  testator  died  on  the  8th  June,  1843,  and  said  will  was  duly 

Jroyed  and  allowed  by  the  Begister  of  said  county  on  the  14th  <n 
une,  1848,  and  letters  testamentary  were  thereupon  issued  to  the 
executors. 

The  fund  vested,  according  to  said  will,  by  Charles  Weiser,  ex- 
ecutor and  trustee  as  aforesaid,  for  the  benefit  of  the  widow,  is 
916,956  28,  of  which  the  sum  of  95,983  17  is  the  proceeds  of 
real  estate,  and  $10,973  06  the  proceeds  of  personal  estate. 

The  whole  amount  of  the  estate  received  by  Charles  Weiser, 
one  of  the  executors  as  aforesaid,  after  deducting  expenses,  was 
974,219  64.  After  deducting  from  the  one-third  thereof  the  sum 
of  97,783  65— the  amount  of  widow's  dower  fund  in  the  land  sold 
subject  thereto  by  directions  of  said  will — said  sum  of  916,956  28 
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remabed  to  be  vested  acccnrdmg  to  said  will,  which  was  accordingly 
"Vested  bj  said  execut<Hr. 

The  remaining  two-thirds,  (to  wit:  the  sum  of  {49,479  76,) 
have  been  duly  distributed  and  paid  by  said  Charles  Weiser,  to 
the  legatees;  and  said  Weiser  has  no  funds  of  the  estate  in  his 
hi^ds,  except  said  sum  of  {16,956  28,  invested  for  the  benefit  of 
tlie  widow. 

The  tax  on  said  fund  of  {16,956  28,  for  the  year  1850,  is,  for 
county  purposes,  {50  86,  and  for  state  purposes,  {50  86. 

If  said  sum  of  {16,956  28  is  liable  to  be  taxed  for  county  and 
state  purposes,  and  said  taxes  are  to  be  paid  out  of  the  interest  of 
the  fund,  then  judgment  to  be  entered  against  said  Catharine  A. 
Sp&ngler  for  {101  72  and  costs. 

If  any  portion  of  said  fund  is  liable  to  be  taxed  for  said  pur- 
poses, and  the  tax  is  to  be  paid  out  of  the  interest  of  the  fund, 
then  judgment  to  be  enterea  against  said  Catharine  A.  Spangler 
for  six  mills  cm  the  dollar  of  such  portions  so  liable  to  be  taxed, 
and  against  said  Charles  Weiser  for  the  residue  of  said  sum  of 
{101  72,  or  such  portion  thereof  as  said  principal  is  liable  for, 
with  costs. 

If  said  fund,  or  any  part  thereof,  is  liable  to  said  taxes  not 
payable  out  of  the  interest,  then  judgment  to  be  entered  against 
said  Charles  Weiser,  for  the  said  sum  of  {101  72,  or  such  portion 
thereof  as  said  principal  is  liable  for,  and  costs. 

K  neither  said  fund,  nor  any  portion  thereof,  is  taxable  for 
state  or  county  purposes,  then  judgment  against  plaintiff  for  costs. 

The  only  part  of  the  will  of  Jacob  Spangler  given  in  evidence, 
which  was  material  to  the  questions  involved  in  the  present  case 
as  stated,  was  as  follows: 

"Item. — I  further  order  and  direct,  that  my  executors  shall 
sell  all  my  stocks,  bank  and  road  stocks,  and  the  proceeds  thereof 
shall  be  collected,  (including  all  moneys  due  me  on  book  accounts, 
bonds,  notes,  judgments,  mortgages  and  other  evidences  of  debt,) 
and  one  total  sum  made  thereof,  after  deducting  the  necessary 
expenses  incident  to  settling  my  estate ;  the  balance  then  remaining 
upon  my  executors'  account  shall  by  them  be  divided  as  follows, 
viz:  My  wife,  Catharine,  shall  have  the  interest  of  the  dower  fund, 
or  third  part  of  the  whole;  the  real  estate,  when  sold,  shall  be 
subject  to  my  wife's  dower  fund,  which  shall  be  a  lien  on  the  same, 
except  the  land  which  is  to  be  sold  in  lots  to  be  free  of  the  dower 
fund,  as  mentioned  in  the  within  parts  of  my  will,  which  said  in- 
terest shall  be  paid  my  said  wife  annually  during  her  natural  life 
or  widowhood,  which  said  dower  fund  shall  be  vested  out  on  good 
real  estate,  and  the  other  two-thirds  of  all  mv  real  and  personal 
estate,  shall  be  equally  divided  amongst  all  of  my  children,  share 
and  share  alike,"  &c. 

The  court  below  gave  it  as  their  opinion,  that  the  fund  of  {16,- 
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956  23  was  taxable  for  state  and  county  purposes,  and  that  the 
taxes  should  be  paid  by  Catharine  A.  Spangler,  who  received  the 
interest  of  it,  and  rendered  judgment  against  her  for  $101  72  and 
costs. 

Evans  and  Mayer  for  plaintiff  in  error,  argued  that  the  fund  in 
question  was  not  "owned  or  possessed  by,"  nor  "money  due  and 
owing  to,"  nor  "personal  estate  held  in  trust  for"  Mrs.  Spangler; 
and  cited  Swett  V9.  Boston,  18  Pick.  127 ;  Adams  vs.  Hefferman, 
9  W.  643;  Spander*s  Estate,  9  W  k  S.  135.  She  had  no  estate 
or  property  J  legal  or  equitable,  in  the  fund  taxed.  The  rules  on 
this  subject  are  the  result  of  positive  enactments,  and  can  derive 
but  little  aid  from  equitable  considerations.  Gray  vs.  Boston,  15 
Pick.  381-2.  No  property  is  taxable  unless  embraced  by  the 
terms  of  the  laws  imposing  taxes,  construed  according  to  their 
popular  acceptation,  Dietz  vs.  Beard,  2  Watts^  170 ;  School  Di- 
rectors vs.  Carlisle  Bank,  8  Watts^  291;  Gray  vs.  Boston,  15 
Pick.  376 ;  Sweet  vs.  Boston,  18  Pick.  129-30.  It  is  not  an  an- 
nuity, which  is  an  annual  duty  charged  on  the  person  of  the  gran- 
tor only,  Co.  Lit.,  441,  B;  1  Bac.  Alt.  Tit.  Annuity,  ^c,  268; 
Horton  vs.  Cook,  10  Watts,  124;  Trustees,  &c.,  vs.  Gloucester, 
19  Pick.  542. 

Keesy,  for  the  commonwealth  and  York  county,  contended  that 
neither  the  provisions  of  our  own  prior  acts  of  assembly,  nor  the 
principles  laid  down  in  Sweet  vs.  Boston  and  Trustees,  etc.  vs.  In 
habitants  of  Gloucester,  all  of  which  were  decided  on  the  con- 
struction of  statutes  of  Massachusetts,  had  any  thing  to  do  with 
the  present  question,  which  depended  wholly  upon  the  provisions 
of  the  first  section  of  our  own  act  of  22d  April,  1846,  under  which 
it  was  sufficient  to  make  the  fund  taxable,  if  it  was  merely  held 
for  her  "w«e,  benefit  or  advantage;''  also,  that  if  taxable  for  state 
purposes  it  was  taxable  for  county  purposes,  9  Barr,  359 ;  Saving 
Fund  vs.  Yard,  Idem  43,  Idem  415. 

Campbell  and  B.  J.  Fisher  for  Charles  Weiser,  contended  that 
the  tax  could  not  be  payable  out  of  the  general  assets  of  the  es- 
tate, other  than  the  widow's  fund,  because  they  had  been  paid  over 
to  the  legatees  according  to  the  provisions  of  the  will,  and  could 
neither  have  been  withheld,  nor  could  now  be  re-called,  in  whole 
or  in  part.  Neither  could  it  be  payable  out  of  the  principal  sum 
invested  for  the  widow,  as  it  would  impair  it  both  as  to  the  widow 
and  the  remainder  men,  and  might,  in  process  of  time,  wholly  ab- 
sorb it,  a  result  evidently  contrary  to  the  intention  of  the  wiU. 
It  must,  therefore,  be  taken  from  the  interest  of  the  fund  vested 
for  the  benefit  of  the  widow. 

Also,  that  a  tenant  for  life  must  pay  for  repairs  on  property 
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and  pay  the  Interest  on  incumbrances ;  so,  by  analogy,  one  who 
occupies  the  position  of  a  tenant  for  life,  as  to  trust  money,  which 
is  taxable  in  this  state,  should  pay  the  tax  out  of  the  interest  on 
it,  1  Sim.  ^  Stewarty  552;  Hibbert  vs.  Cook,  4  Veseyy  Jr.y  33, 
5  do.  106;  Turn.  174,  Burgess  vs.  Mawbey. 

The  opinion  of  the  court  was  delivered  by 

Bell,  J. — Jacob  Spangler,  by  his  will,  after  giving  certain  items 
of  real  and  personal  property,  directed  the  residue  of  his  estate  to 
be  sold,  and  the  balance  ascertained  by  his  executors'  accounts,  to 
be  disposed  of  as  follows:  "My  wife,  Catharine,  shall  have  the  in- 
terest of  the  dower  fund,  or  third  part  of  the  whole,  &c.,  which 
said  interest  shall  be  paid  my  said  wife  annually,  during  her  natu- 
ral life  or  widowhood,  which  said  dower  fund  shall  be  vested  out 
on  good  real  estate,  and  the  other  two-thirds  of  all  my  real  and 
personal  estate  shall  be  equally  divided''  among  the  testator's 
children.  It  is  further  directed,  that  the  principal  sum  invested 
for  the  use  of  the  widow,  is  to  be  distributed  among  the  children 
on  the  determination  of  the  widowhood. 

The  question  is,  whether  the  sum  so  put  at  interest,  for  the 
widow's  use,  is  taxable  for  state  and  county  purposes,  and,  if  so, 
by  whom  the  tax  is  payable. 

The  act  of  June  11,  1840,  (P.  L.  612,)  inter  alia,  imposed 
taxes  on  moneys  at  interest,  debts  due,  &c.,  and  that  of  the  29th 
April,  1844,  (i>.  D.  1020,)  subjected  to  this  burthen  "all  mort- 
gages, moneys  owing  by  solvent  debtors,  whether  by  promissory 
note,  penal  or  single  bill,  bond  or  judgment ;  also,  all  articles  of 
agreement  and  accounts  bearing  interest,  owned  or  possessed  by 
any  person  or  persons  whatsoever,"  &c.  It  is  scarce  worth  while 
to  consider  whether  the  fund  here  in  question,  is  embraced  within 
the  system  of  taxation  established  by  these  and  other  statutes,  but 
it  may  be  observed,  it  is  pretty  obvious,  from  their  context,  that 
they  look  only  to  choses  in  action,  and  other  property,  the  legal 
title  to  which  is  vested  in  the  same  persons,  who  receive  and  en- 
joy the  proceeds  and  usance.  They  were,  therefore,  probably 
thought  to  be  exclusive  of  a  large  class  of  cases  created  by  deed 
or  will,  where  the  legal  ownership  of  the  principal  sum  or  thing 
is  vested  in  one  set  of  persons,  whHe  the  present  beneficial  interest 
or  right  of  enjoyment  is  limited  to  others  for  a  determinate  pe- 
riod, a  form  of  disposition  very  common  with  us,  and  comprehend- 
ing lar^e  and  increasing  values.  The  burthen  of  taxation  thus 
weighed  unequally,  for  while  the  owners  of  a  fund  bearing  inter- 
est, were  compelled  to  contribute  to  relieve  the  public  exigencies, 
sums  of  money  equally  productive  of  income,  but  which  could  not, 
in  legal  parlance,  be  called  the  property  of  the  beneficiary,  alto- 
gether escaped.  Then  came  the  act  of  1846.  By  its  first  section 
It  declares,  amongst  other  things,  that  "  all  a^nuities  over  ?200  00, 
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except  those  granted  by  this  commonTrealtli  or  by  the  United 
States,  and  aU  property^  real  or  personal,  (not  taxed  under  exist- 
ing laws,  (held,  owned,  used  or  invested  by  any  person,  company 
or  corporation,  in  trust  for  title  use,  benefit  or  advantage  of  any 
other  person,  company  or  corporation,  excepting  always  such  pro- 
perty as  shall  be  held  in  trust  for  religious  purposes,*'  shall  be  sub- 
ject to  a  tax  of  "three  mills  on  each  and  every  dollar  thereof.'* 
It  will  be  perceived  that  by  the  express  terms  of  this  enactment, 
all  property  held,  owned,  used  or  invested  for  the  use  benefit  of 
ctdvantage  of  another  is  made  the  subject  of  assessment.  To 
make  it  so,  it  is  not  necessary  the  party  entitled  to  the  present 
benefit  of  the  investment,  should  have  a  legal  estate  or  property 
in  the  fund,  or  that  there  should  be  a  technical  trust  formally  cre- 
ated. It  is  enough  if  it  be  **  invested"  for  the  advantage  of  a 
person  or  class  of  persons.  "Particular  terms,"  said  Mr.  Jus- 
tice Sbrqbant,  in  jDeitz  vs.  Beard,  2  WaUSy  172,  "used  to  de- 
scribe the  objects  of  taxation  should  be  construed  according  to 
their  popular  acceptation,  and  not  by  any  refined  or  strained  anal- 
ogies." Under  this  reasonable  rule,  which  has  here  been  invoked 
by  all  the  contesting  parties,  our  inquiry  is,  is  there  a  fund  in- 
vested for  the  benefit  of  some  person  r  An  imequi vocal  aflhma- 
tive  answer  to  the  question  is  found  in  the  testamentary  direction 
to  "vest"  out  in  good  real  estate  one-third  part  of  the  clear  pro- 
ceeds of  the  estate  for  the  benefit  of  the  testator's  widow,  and  the 
action  of  the  executors  under  this  direction.  In  this  particular 
our  case  difiers  from  Sweet  vs.  Boston,  18  Pick.  123,  where  the 
annual  sum  received  by  Mrs.  Sweet  was  strictly  an  annuity,  not 
flowing  from  any  distinct  principal  sum,  placed  at  interest  for  the 
purpose,  but  resting  on  the  personal  responsibility  of  the  execu- 
tors ;  and  it  is  distinguished  firom  Gray  vs.  Boston.  15  Pick.  876, 
upon  the  particular  language  of  the  Massachusetts  statute,  which 
subjects  the  citizen  to  the  payment  of  tax  "on  all  moneys  at  in- 
terest, more  than  they  pay  interest  for,  and  upon  all  other  debts 
due  to  them,  more  than  they  are  indebted  for."  I  have  npticed 
these  determinations  particularly,  because  they  were  thought  by 
the  plaintiff  in  error  to  be  similar  in  their  general  features  to  the 
case  in  hand,  but  an  accurate  examination  of  them  will  disprove 
this  supposed  resemblance.  Indeed,  were  it  necessary,  it  might 
easily  be  shown,  that  by  this  will  a  technical  trust  is  created;  the 
foundation  of  which  is  the  money  invested  for  the  sole  benefit  of 
Mrs.  Spangler,strictly  within  the  cognizance  of  a  court  of  equity, 
and  which  may  be  enforced,  on  her  application,  as  cestui  que  trusty 
under  our  statutes  relating  to  that  subject.  Were  the  fund  in  dan- 
ger from  the  misconduct  of  the  trustee  or  the  apprehended  failure 
of  the  security,  our  courts  would  interfere,  at  her  instance  and 
for  her  protection ;  and  should  the  principal  sum  be  eventually 
lost,  without  default  of  the  executor — ^who,  for  this  purpose,  is  a 
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technical  trustee — ^Wheatly  w.  Badger,  7  J5arr,  459,  he  would  not 
be  liable  to  make  good  the  annual  interest  to  the  widow.  From 
this  view,  it  is  clear,  beyond  question,  the  sum  invested  for  her 
use  is  taxable  within  the  meaning  of  the  statute.  Indeed,  this  is 
to  me  so  obvious,  the  wonder  is,  a  doubt  should  have  been  made 
of  it. 

Who  then  is  to  pay  the  tax?  Not  the  trustee,  with  other  mo- 
ney of  the  estate.  This,  indeed,  is  wholly  out  of  his  power,  for 
by  the  express  directions  of  the  will,  that  money  was  distribu- 
ted among  the  legatees  at  the  same  time  when  the  one-third 
of  the  clear  estate  was  secured  for  the  widow,  and  it  was  ac- 
tually so  distributed.  Nor  could  the  executor  retain  any  part 
of  it  for  the  purposes  of  payment,  or  compel  the  legatees  to  re- 
fund the  requisite  sums.  Besides,  it  is  not  the  testator's  estate 
that  is  taxed,  but  a  capital  invested  for  the  benefit  of  a  third  per- 
son. The  idea  of  a  legislative  intent  to  compel  the  recipients  of 
other  portions  of  testate  property  to  pay  the  legal  burdens  laid  on 
this,  is  too  monstrous  for  serious  entertainment ;  and  a  suggestion 
that  the  trustee  is  liable  for  their  discharge,  by  an  application  of 
his  proper  funds,  is  not  less  so.  Gases  will  frequently  arise, 
where  there  is  no  other  estate  or  fimd  within  the  power  of  a  trus- 
tee than  that  invested.  Is  he  then  personally  liable ;  and,  should 
he  be  insolvent,  are  the  public  dues  to  remain  unpaid,  though  the 
capital  sum  yield  an  annual  interest? 

Is  the  tax  payable  out  of  this  sum?  So  to  direct  would  impair 
it,  both  for  the  ct%tui  que  trust  and  the  remainder  men;  and 
might,  in  process  of  time,  entirely  absorb  it,  in  total  defeat  of  all 
the  interests  dependant  on  it.  That  such  a  possibility  could  not 
have  been  contemplated  by  the  testator  is  plain  from  the  whole 
scope  of  his  will.  That  such  is  not  the  necessary  operation  of  the 
statute  is,  I  think,  also  manifest.  It  taxes  the  fund,  but  does  not 
expressly  say  who  shall  pay  the  assessment.  Nor  is  this  neces- 
sary, in  my  apprehension.  Under  all  just  systems  of  taxation,  he 
who  presently  enjoys  the  subject  ought  to  discharge  the  present 
impost.  Where  the  law  levymg  the  impost  employs  no  distinct 
language  on  the  subject,  the  present  beneficiary  is  liable  by  inevi- 
table implication,  if  the  law  contains  nothing  repugnant  to  such 
liability.  Where,  from  the  phraseology  of  a  statute,  the  effect 
sought  is  to  saddle  the  burden  on  those  who  enjoy  no  immediate 
advantage,  though  prospective  owners  of  the  capital  sum,  which 
may  never  vest  m  enjoyment,  the  provision  ought  to  be  clear  and 
explicit.  All  our  tax  laws,  without  exception,  so  far  as  I  am  in- 
formed, recognize  the  personal  amenability  of  the  immediate  bene- 
ficiary; and  I  think  it  is  particularly  (Observable  in  the  act  of 
1846.  Under  prior  statutes,  money  invested  for  the  use  of  one 
not  the  owner  of  the  fund,  would  se^n,  as  already  intimated,  not 
to  be  subject  to  taxation;  and  it  is  only  made  so,  by  the  last  act, 
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in  reference  to  and  connection  with  the  interest  accruing  on  it. 
The  tax  is  not  laid  irrespective  of  the  annual  produce,  but  because 
of  it;  for  the  use  thus  made  of  the  money,  and  the  benefit  derived 
f  jom  it.  The  burden  is  not  imposed  simply  because  a  certain  sum 
is  invested,  but  because  it  is  invested  for  the  use  of  a  designated 
person.  That  person  ought,  then,  in  equity,  good  conscience,  and 
by  all  analogy,  to  pay  a  tax  which  is  durectly  based  on  the  enjoy- 
ment of  the  subject  of  it.  Of  the  fund  particularly  in  question, 
the  plaintiflF  in  error  is  entitled  to  the  usufruct  during  life.  She 
stands  towards  it  in  the  relation  of  tenant  for  life,  and  has  the 
same  interest  in  it,  in  effect,  as  is  cast  upon  a  particular  tenant  of 
realty.  Were  she  vested  with  a  similar  right  to  take  the  rents 
and  profits  of  an  estate,  it  will  not  be  questioned  hers  would  be  the 
duty  of  paying  taxes,  as  well  as  to  repair  the  propertv,  and  keep 
down  the  interest  accruing  on  encumbrances,  out  of  the  rents. 
"Why  shall  not  the  like  obligation  to  pay  taxes,  imposed  on  the 
source  from  whence  she  derives  her  sustenance,  devolve  on  her? 
Will  it  be  answered,  because  the  law  does  not  specifically  so  direct? 
Neither  does  the  act  of  1844,  nor,  I  believe,  the  prior  acts,  in  very 
terms  designate  the  payer.  But  the  principal  sum  is  taxed  be- 
cause it  yields  an  annual  interest  for  the  benefit  of  the  plaintiff  in 
error.  The  burden  is,  therefore,  reflected  upon  the  produce  of  the 
fund,  the  only  available  means  of  payment,  and  the  effective  cause 
of  the  tax.  To  work  this  result,  it  is  not  indispensable  she  should 
have  a  distinct  estate  or  property  in  the  fund  itself.  It  is  enough 
that  it  is  invested  for  her  use. 

I  have  considered  the  case  upon  the  admission,  that,  if  taxable 
for  state  purposes,  the  subject  of  this  controversy  is  also  liable  for 
county  taxes.  So  much  was  decided  in  Savings  Fund  v%.  Yard,  9 
JBarr,  359;  Ins.  Co.  v%.  Countv,  id.  913;  and  Easton  Bridge  w. 
Northumberland  County,  id.  416. 

Judgment  affirmed. 


M'Night  versus  Biesecker. 

There  is  nothing,  in  onr  statutes  for  the  suppression  of  lotteries,  forbidding  a 
citizen  of  Pennsylvania  from  purchasing,  or  causing  to  be  purchased,  a  lottery 
ticket  in  the  state  of  Maryland,  where  lotteries  are  authorized  by  law ;  and  aa 
action  for  the  proceeds  will  lie,  by  the  person  for  whom  the  ticket  was  purchased, 
in  pursuance  of  an  agreement  made  in  Pennsylvania,  against  him  who  purchased 
the  ticket  for  the  plaintiff,  and  received  the  proceeds  of  it,  in  Baltimore. 

Error  to  the  Common  Pleas  of  Adam^  county. 

This  was  an  action  by  Biesecker  V9.  McNight,  to  recover  a  sum 
of  money,  the  proceeds  of  a  lottery  ticket  which  plaintiff  alleged 
had  been  purchased  for  him^  in  the  city  of  Baltimore,  by  the  de- 
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fendant,  and  upon  which  the  money  in  dispute  had  been  drawn. 
Both  of  the  parties  lived  in  Adams  county.  There  was  no  distinct 
eyidence  where  the  arriuigement  to  purchase  the  ticket  was  made; 
but  see  charge  of  the  court. 

Defendant  denied  that  the  ticket  was  purchased  for  the  plain- 
tiff, and  alleged  that,  in  any  event,  there  could  not  be  a  recovery 
against  him,  on  account  of  the  illegality  of  the  transaction ;  and 
his  counsel  asked  the  court  to  instruct  the  jury  that  the  plaintiff 
Was  not  entitled  to  recover. 

Charge  of  the  court: 

This  is  an  action  for  money  had  and  received.  The  facts  are 
fully  stated  by  a  single  witness,  the  only  one  examined  on  either 
side. 

The  plaintiff  employed  the  defendant  to  purchase  a  lottery 
ticket  for  him  in  the  city  of  Baltimore.  The  ticket  was  there 
purchased  by  the  defendant  for  the  plaintiff,  and  retained  by  him 
until  the  lottery  was  drawn,  when  he  called  with  the  lottery  broker, 
and  received  the  proceeds  of  a  prize  payable  on  the  ticket,  to  the 
amount  of  two  hundred  and  twelve  dollars.  The  only  evidence  in 
the  case,  as  to  whsbb  the  arrangement  was  made  between  the 

Elaintiff  and  defendant,  as  to  the  purchase  of  the  ticket,  was  that 
oth  plaintiff  and  defendant  resided  in  Pennsylvania  at  the  time, 
and  that  the  defendant  was  on  a  visit  to  Baltimore  when  he  made 
the  purchase,  from  which  it  is  fairly  inferable  that  it  was  made  in 
Pennsylvania.  It  is  contended  by  the  defendant  that  liiere  can  be 
no  recovery  against  him,  because,  by  the  laws  of  Pennsylvania, 
lotteries  are  tmlawful,  and  all  transactions  growing  out  of  them 
are  unlawful,  and  will  not  be  enforced  by  our  courts.  A  transac* 
tion  or  contract  founded  upon  that  whicn  is  either  malum  in  ae  or 
malum  prohibitum  will  not  be  enforced  by  our  courts.  But  is 
this  either?  It  is  admitted  that  lotteries  are  lawful  in  the  state  of 
Maryland;  and  there  is  no  law  of  Pennsylvania  which  prohibits  a 
citizen  of  Pennsylvania  from  purchasing  a  lottery  ticket  in  Mary- 
land. The  case  presented,  then,  is  simply  this:  the  plaintiff  pro- 
cured the  defendant  to  purchase  a  ticKet  for  him  in  Baltimore. 
He  did  so.  That  ticket  drew  a  prize  wMch  entitled  the  plaintiff 
to  receive  two  hundred  and  twelve  dollars.  After  the  lottery  was 
drawn,  the  defendant  called  and  received  the  money  for  the  plain- 
tiff, and  now  refuses  to  pay  it  to  him,  because  the  transaction  was 
unlawful.  We  think  it  was  not  unlawful;  and  if  it  was,  the  de- 
fendant cannot  take  advantage  of  it;  and  therefore  instruct  you, 
that  if  you  believe  the  facts  in  evidence,  the  plaintiff  is  entitled  to 
recover. 

Errors  assigned: 

1.  The  court  erred  in  assuming,  as  a  fact,  and  charging  the 
VOL.  I. — ^v. 
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jury,  that  the  ticket  which  drew  the  prize  was  purchased  and  held 
by  the  defendant  for  the  plaintiff;  and  that  the  money  subsequently 
received  by  the  defendant,  was  received  as  the  agent  of  the  plain- 
tiff, and  for  him. 

2.  The  court  erred  in  charging  the  jury  that  the  transaction 
was  not  unlawful;  that  if  it  was  milawfiQ,  the  defendant  could  not 
take  advantage  of  it;  and  that  if  they  believed  the  facts  in  evi- 
dence, the  plaintiff  was  entitled  to  recover. 

D.  Mc  dreary  for  plaintiff  in  error. — ^All  lotteries  are  declared 
public  nuisances ;  and  the  buying,  selling  or  being  in  any  way  con- 
cerned in  the  sale  of  them  is  prohibited  under  penalties:  Act  17th 
February,  1762;  1  Smith's  LawSy  462;  Dunlopy  66;  act  of  1st 
March,  1832;  DwnZoip,  493. 

It  can  make  no  difference  that  the  ticket  was  purchased  in 
Maryland.  The  contract  between  the  plaintiff  and  defendant  was 
made  in  this  state.  The  ticket  was  to  be  brought  here  for  the 
plaintiff,  and  he  has  chosen  his  forum  here.  But  if  even  the  con- 
tract had  been  made  in  Maryland,  it  would  not  be  enforced  by  our 
courts.  2  Kent's  Commentaries^  458,  and  note  and  authorities 
there  cited;  Story  on  Conflict  of  LawSy  203,  215;  6  Mass.  R. 
359,  377,  380;  1  aall.  E.  371-5. 

The  plaintiff  was  not  bound  to  receive  or  pay  for  any  ticket 
purchased  for  him;  nor  could  defendant  have  recovered  from  him 
any  commissions  or  money  advanced  in  this  transaction.  Story 
on  Agency y  sees.  195,  330,  344,  346;  4  Dallas  298. 

An  agent  may  defend  himself  in  a  suit  for  money  received  in 
the  course  of  his  agency,  by  showing  that  the  subject  matter  of 
the  agency  was  an  illegal  or  immoral  transaction,  or  is  against 
public  policy.     Story  on  Agency y  sees.  235, 195;  1  W.  ^  S,  181. 

A  claim  founded  upon  a  transaction  malum  prohibitum  or  malum 
in  scy  cannot  be  enforced  by  action  of  any  kind;  and  the  test  to 
ascertain  whether  a  demand  is  so  connectea  with  an  illegal  transac- 
tion as  to  be  incapable  of  enforcement,  is  whether  or  not  the  plain- 
tiff requires  any  aid  from  such  illegal  transaction  to  establisn  his 
case.  4  BalUsy  269,  298;  Biddis  vs,  James,  6  Binn.  321;  Sei- 
denbender  vs.  Charles,  i  S.  ^  B.  151-9 ;  Swann  vs.  Scott,  11  S. 
^  B.  164;  Eberman  vs.  Reitzel,  1  W.  ^  S.  181-4;  Chitty  on 
Conts.  6  ed.  657-8;  T  W.  ^  S.  233. 

Buehler  and  Smyser  were  for  defendant,  but  the  court  declined 
to  hear  them. 

The  opinion  of  the  court  was  delivered,  June  8,  by 
BuBNSiDB,  J. — There  is  nothing,  in  our  statutes  for  the  sup- 
pression of  lotteries,  forbidding  a  citizen  of  Pennsylvania  from 
purchasing,  or  causing  to  be  purchased,  a  lottery  ticket  in  the 


Digitized  by  VjOOQIC 


May  I860.]  OP  PENNSYLVANIA.  881 

[M'Nightv.  Bieseoker.] 

state  of  Maryland,  or  in  any  other  state  of  this  Union,  where  lot- 
teries are  authorized  by  law. 

In  Scott  v%,  Dufiy,  decided  last  spring  in  Philadelphia,  we  held 
that  where  two  persons  being  at  a  horse  race,  at  Camden,  in  New 
Jersey,  one  lending  to  the  other  one  hundred  dollars,  which  he 
wished  to  borrow  to  bet  on  the  presidential  election,  that  the  money 
was  recoverable  by  the  lender;  because  the  law  of  the  place  where 
the  contract  was  made  must  furnish  the  rule  for  its  interpretation, 
•when  it  concerns  personal  property  situated  in  the  sovereignty 
where  the  parties  are  at  the  time,  and  where  it  is  to  be  performea. 
When  a  contract  is  to  be  performed  where  it  is  made,  the  lex  loci 
is  the  rule  of  decision.  2  JSay,  378.  It  is  true,  the  money  to 
purchase  the  ticket  in  Baltimore  was  to  be  paid  in  this  state ;  but 
this  was  not  against  any  statute  or  common  law  of  Pennsylvania. 
The  receipt  of  the  money  drawn  by  the  ticket  was  not  unlawful 
by  the  laws  of  Maryland;  but  the  refusal  to  hand  it  over,  when 
he  returned  to  Pennsylvania,  was  dishonest  and  unlawful;  and  the 
court  was  right  in  directing  the  jury  to  find  for  the  plaintiff. 

The  judgment  is  affirmed. 


Moritz  verstis  Melhom. 

Thongh  in  the  action  for  breach  of  promise  of  marriage,  the  contract  most  be 
mutual,  80  as  to  have  consideration,  yet  witnesses  need  not  be  called  to  attest  it 
when  made,  in  order  to  sustain  the  action.  It  may  be  proved  by  evidence  of  the 
concomitant  circumstances. 

After  a  promise  by  defendant  was  proved,  it  was  competent  for  the  phuntiff  to 
prove  her  own  acts  and  declarations,  in  order  to  shew  her  assent 

The  admission  of  evidence  that  defendant  was  subsequently  married  to  Hanna^ 
instead  of  Arme^  as  averred  in  the  declaration,  was  not  erroneous.  The  name  was 
immaterial;  it  might  have  been  stricken  out  of  the  narr.,  as  it  was  laid  under  a 
videlicet     The  narr.,  as  it  was,  might  be  good,  on  the  principle  of  idem  tonans. 

Error  to  the  Common  Pleas  of  Adams  county. 
This  was  an  action  on  the  case,  brought  by  Henrietta  Melhorn 
vs.  Moritz,  for  breach  of  promise  of  marriage. 
The  narr.  contained  five  coimts: 

1.  14th  November,  1848,  in  consideration  that  plaintiff  pro- 
mised to  marry  him  when  requested,  defendant  promised  to  marry 
her  when  requested.  Breach,  27th  March,  1849,  defendant  mar- 
ried Anna  liliza  Monfort. 

2.  In  consideration  plaintiff  promised  to  marry  defendant  first 
week  in  January,  1849,  defendant  promised  to  marry  plaintiff  first 
week  in  January,  (next,)  1849.     [Breach  as  above. 

8.  In  consideration  plaintiff  promised,  with  consent  of  her 
father;  consent  averred,  of  Jacob  Melhorn,  father,  and  notice. 
Breach  ut  supra. 
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4.  In  consideration  plaintiff  promised  to  marry  defendant,  and 
defendant  promised,  &c.     Breach  as  above. 

5.  Same  as  last,  with  request  on  1st  February,  1849,  and  re- 
fusal.   Damages,  $5,000. 

Plea,  non-assumpsit. 

It  was  proven,  on  the  part  of  the  plaintiff,  by  her  father,  that 
defendant  had  stated  that  he  and  the  daughter  of  witness  had 
agreed  to  get  married. 

They  also  proved,  by  her  brother,  that  he  had  gone  with  her  to 
Gettysburg,  to  buy  materials  for  wedding  preparations. 

And,  after  objection  and  exception,  on  the  part  of  defendant, 
they  proved  the  declarations  of  tne  plaintiffs  at  the  time  the  wit- 
ness took  her  to  town  to  buy  clothes,  that  she  wanted  them  for  her 
wedding  clothes. 

This  was  the  first  bill  of  exceptions. 

A  female  witness  was  offered,  to  prove  that  shortly  after  14th 
Kovember,  1848,  the  plaintiff,  in  presence  of  witness,  engaged  the 
sister  of  witness  to  act  as  her  bridesmaid  at  her  approaching  mar- 
riage with  defendant.  Evidence  admitted,  and  defendant  excepts. 
Second  bill  of  exceptions. 

Plaintiff  also  offered  to  prove  that  the  female  selected  as  brides- 
maid, in  pursuance  of  this  request,  made  preparations  for  the  wed- 
ding.   Defendant  objected. 

Sy  the  court. — The  proof  of  the  promise  having  been  made, 
and  that  a  time  was  fixed,  the  court  admit  the  evidence  to  show  a 
readiness  to  perform  on  the  part  of  the  plaintiff.  Defendant  ex- 
cepted. 

It  was  then  proved  that  defendant  afterwards  was  married  to 
Sanna  Eliza  Monfort. 

On  the  part  of  defendant^  testimony  was  given,  impeaching  the 
character,  for  truth,  of  the  father  of  the  plaintiff,  who  had  testi- 
fied as  to  the  statement  of  defendant,  in  regard  to  the  promise  of 
marriage. 

Rebutting  evidence  was  given,  in  support  of  it,  on  the  part  of 
the  plaintiff. 

The  court,  (Lewis,  President,)  inter  alia^  instructed  the  jury,  in 
substance,  as  follows: 

1.  That  the  evidence  of  the  marriage  of  the  defendant  to  Han- 
nah Eliza  Monfort,  in  substance,  establishes  the  breach  laid  in  the 
declaration  which  avers  a  marriage  with  Anna  Eliza  Monfort. 

2.  That  the  assessment  of  damages,  in  this  action,  is  the  pecu- 
liar province  of  the  jury;  that  the  law  has  prescribed  no  measure 
of  damages,  but  leaves  the  amount  to  be  fixed  by  the  jury;  that 
the  jury  are  not  limited  to  the  mere  expenses  of  purcnasing  the 
wedding  garment,  or  making  the  other  preparations  for  the  nup- 
tial, but  they  may  give  compensation  for  die  injury  to  the  plain- 
tiff's feelings  ana  her  health — ^for  the  mortification,  degradation 
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and  8com  to  which  she  was  exposed,  by  the  appointment  of  a  day 
and  the  violation  of  the  promise,  without  previous  notice,  and 
without  cause;  for  there  was  no  cause  for  violating  the  promise. 

January  23,  1850.— Verdict  for  plaintiff  for  {400. 

Errors  assigned: 

1.  The  court  erred  in  admitting  the  testimony  of  Henry  Mel- 
liom,  as  to  acts  of  plaintiff,  and  her  own  declarations  as  to  her 

Surchases  of  clothing;  and  also,  in  admitting  the  testimony  of 
latilda  Johns,  as  to  uie  engagement  of  her  sister,  Julian  Johns,  as 
a  brid^maid,  by  plaintiff,  and  as  to  the  acts  of  Julian  Johns  and 
the  witness,  Matilda  Johns,  done  under  the  direction  and  at  the 
request  of  the  plaintiff;  the  said  declarations  made,  and  acts  done, 
without  the  knowledge,  privity  or  consent  of  the  defendant. 
The  acts  and  declarations  of  plaintiff  inadmissible. 

2.  The  court  erred  in  admitting  testimony  showing  a  marriage 
of  defaidant  with  Banruxh  Eliza  Monfort,  the  declaration  alleging 
the  marriage  to  have  been  with  Arma  EUza  Monfort 

The  variance  between  the  averment  in  the  declaration  and  the 
proof  is  fatal. 

8.  The  court  erred  in  charging  the  jury  that  the  evidence  of 
the  marriage  of  defendant  to  Hannah  EUza  Monfort,  in  substance, 
established  the  breach  in  the  declaration. 

4.  Court  erred  in  charging  the  jury  peremptorily  upon  the  tes- 
timony, and  withdrawing  entirely  from  them  the  question  of  the 
strength  of  the  evidence — assummg  proof  in  every  particular  suf- 
ficient to  sustain  the  plaintiff's  case;  and  in  dwelling  upon  the 
acts  and  declarations  of  plaintiff,  and  alleging  that  there  was  no 
eause  for  violating  the  promise. 

The  case  was  argued  by  Stevenson  and  Mc  Clean  for  plaintiff  in 
error. 

That  the  act  and  declarations  of  plaintiff  were  inadmissible,  was 
cited  2  Barr,  30. 

As  to  the  second  error,  was  cited  1  Starhie  Ev.  6th  edition, 
430;  1  Pet.  0.  0.  Hep.  139;  2  TeateSy  74;  7  Bacons  idl^et  seq. 

McOreary  and  Smyser  for  defendant  in  error. — The  declara- 
tions and  acts  of  the  plaintiff  were  good  evidence  to  shew  the 
mutuality  of  the  contract:  1  Salsted,  384;  Peppenger  V8.  Lowe, 
2  Starkiey  706,  note  1.  They  were  such  as  would  have  sustained 
an  action  on  part  of  defendant  below,  in  case  of  breach  by  plain- 
tiff: 2  Barry  80. 

As  to  second  error: — The  evidence  was  sufficient  to  sustain  the 
fifth  count;  and  the  fact  of  the  marriage  of  defendant  with  Sanna 
Eliza  Monfort,  was  admissible,  with  omer  proof,  to  shew  a  refusal 
by  defendant:  7  Cowany  22,  Willard  vb.  Stone; — and  that  it  was 
sufficient  to  establish  a  breach  of  promise  by  defendant :  5  Johns.  84. 
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As  to  third  error: — ^There  was  no  variance  between  any  mate- 
rial averment  in  the  declaration  and  the  proof.  The  allegation 
that  defendant  married  another  person  was  alone  material.  The 
name  of  Anna  Eliza  Monfort  was  immaterial;  1  Starkie  Ev.  473 
and  432;  3  S.  k  B.  202 ;  1  Overton's  Rep.  434;  7  Bacon  Abr. 
499;  13  Johns.  486;  5  S.  k  B.  190, 

As  to  videlicet^  7  Baeon  Abr.  608 ;  1  Moo.  874;  2  Saund:  291 ; 
1  Starkie  Ev.  454-5;  4  jB.  &  C.  812. 

The  opinion  of  the  court  was  delivered,  May  27,  by 
Coulter,  J. — The  character  of  the  case,  and  the  nature  of  the 
proof  required,  have  often  a  controlling  influence,  to  a  certain 
extent,  on  the  rules  of  evidence.     Although  general  principles 
ought  to  be  kept  in  view,  yet  there  are  cases  in  which  they  must, 
in  some  degree,  be  accommodated  to  the  facts  in  issue ;  otherwise, 
truth  will  become  the  victim  of  general  maxims.     It  is  necessary, 
in  the  action  for  a  breach  of  the  marriage  promise,  to  prove  that 
the  contract  was  mutual ;  otherwise,  the  engagement,  on  the  part 
of  the  defendant,  would  be  naked,  and  without  consideration.     He 
might  be  mulcted  in  damages  for  the  breach  of  a  promise  which 
he  never  could  have  performed,  for  want  of  assent  on  the  part  of 
the  promisee.    But  such  is  the  nature  of  the  contract,  that  wit- 
nesses are  not  called  to  attest  it.     That  is  forbidden  by  the  shrink- 
ing delicacy  of  the  female;  and,  where  the  man  is  faithless,  she  is 
driven  to  the  evidence  of  concomitant  circumstances.      In  the 
case  of  Mansel  vs.  Hutton,  6  Modern^  172,  Lord  Holt  says:  "If 
there  be  an  express  promise  by  the  man,  and  it  appear  that  the 
woman  countenances  it,  and,  by  her  actions  at  the  time,  behaved 
herself  so,  as  if  she  agreed  to  the  matter,  that  shall  be  sufficient 
evidence  of  a  promise,  on  his  side,"     In  the  case  on  hand,  an  ex- 
press promise  was  distinctly  proved,  by  the  plaintiff,  to  have  been 
made  by  the  defendant;  and  the  plaintiflF  then  offered  evidence 
that  she  had  requested  her  brother  to  take  her  to  Gettysburg,  to 
buy  her  wedding  clothes,  in  the  presence  of  Matilda  Johns,  the 
witness ;  and  that  plaintiff,  in  her  presence,  engaged  Julian  Johns, 
her  sister,  to  be  her  bridesmaid  at  the  wedding,  which,  she  said, 
was  to  take  place  on  the  first  Thursday  of  January,  1849 ;  that 
the  wedding  clothes  were  prepared,  and  the  guests  mvited  to  the 
wedding.     This  testimony  was  objected  to,  and  is  covered  by  the 
three  first  bills  of  exceptions.     The  court  admitted  the  evidence, 
on  the  ground  that  the  promise,  on  the  part  of  the  defendant,  had 
been  proved,  and  that  it  was  competent,  for  the  purpose  of  estab- 
lishing the  consent  of  the  plaintiff.     In  this  was  no  error.     The 
argument  that  it  was  evidence  made  by  the  plaintiff,  in  her  own 
cause,  is  without  weight;  because  her  assent,  however  proved,  is 
by  her  own  act  and  her  own  declarations;  and  this  mode  of  proof 
only  substitutes  circumstantial  testimony,  in  place  of  direct  evi- 
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dence  of  her  agreement  at  the  tune  the  engagement  was  entered 
into.  When  the  court  admitted  the  evidence,  they  stated  that  it 
was  solely  for  the  purpose  of  shewing  the  readiness  of  the  plain- 
tiff to  comply  with  her  engagement.  The  father  of  the  plaintiff 
having  distinctly  proved  that  the  defendant,  in  the  month  of  No- 
vember previously,  had  stated  to  him  that  he  had  made  an  engage- 
ment of  marriage  with  his  daughter,  and  asked  his  consent  to  me 
match,  (as  it  is  called,)  the  court  could  do  no  less  than  assume 
that  the  promise,  on  part  of  defendant,  was  proved,  prima  fade^ 
for  the  purpose  of  admitting  evidence  of  the  readmess,  on  the 
part  of  plaintiff,  to  perform  her  engagement;  and  it  was  not  error 
so  to  assume  for  the  purpose  of  a&iittin^  that  evidence.  In  his 
charge  to  the  jury,  the  learned  judge  left  to  them  the  credibility 
of  the  evidence  of  the  promise  made  by  the  defendant. 

The  fourth  bill  of  exceptions  is,  that  the  court  admitted  evi- 
dence to  prove  that,  subsequently,  the  defendant  was  joined  in 
matrimony  with  Hannah  Ehza  Monfort;  whereas,  the  declaration 
charged  that  he  was  married  to  Anna  Eliza  Monfort.  The  state- 
ment of  the  name  of  the  person  to  whom  he  was  married  was  to- 
tally immaterial;  it  might  have  been  struck  out  of  the  narr.,  as  it 
was  laid  under  a  videlicet  Even  if  it  were  material,  the  narr.,  as  • 
it  stands,  would,  perhaps,  be  good,  on  the  principle  of  idem  so- 
nans.  But  the  defendant  could  not,  possibly,  have  been  taken  by 
surprise ;  for  nobody  will  believe  that  he  did  not  know  the  name 
of  his  own  wife,  ouch  mere  technicalities  are  weaker  than  cob- 
webs. It  is  true  that  a  plaintiff  may  so  interweave  an  immaterial 
fact  with  the  substance  of  a  good  averment,  that  it  may  not  be 
stricken  out,  and  thereby  become  material ;  but  not  when,  as  here, 
it  is  laid  under  a  videlicet.  The  general  rule,  as  to  the  use  of  the 
videlicety  appears  to  be  that  it  will  save  an  immaterial  description 
from  becommg  material,  and  requiring  proof  as  laid:  7  Bacon 
Abr.  last  ed.  503;  2  SaunderSy  291,  a.  n.  The  material  aver- 
ment was  that  the  defendant  had  married  another  woman.  The 
immaterial  description,  under  the  videlicet^  was  the  woman  Hannah 
Eliza  Monfort.  We  look  to  the  substantial  and  material  fact, 
distinctly  averred.  The  proof  that  he  was  married  to  Hannah 
Eliza  Monfort  substantially  maintained  it. 

The  counsel  for  the  plaintiff  in  error  assigns  error  to  a  part  of 
the  charge  of  the  court.  The  charee  does  not  accompany  the 
record.  The  court  only  give  their  charge  in  relation  to  the  tes- 
timony of  the  marriage  with  Anna  Eliza  Monfort,  in  which  they 
instruct  the  jury  that  the  marriage  of  the  defendant,  as  alleged, 
was  substantially  proved.  It  is  not  necessary  to  notice  this  a 
second  time.  I  have  said  all  I  deem  necessary  on  the  subject,  on 
the  error  as  to  the  admission  of  the  testimony. 

The  other  part  of  the  charge  on  the  record  relates  to  the  dam- 
ages, in  relation  to  which  no  error  is  assigned. 
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There  is  nothing  on  the  record  which  sostains  the  alleged  error, 
that  the  oonrt  withdrew  the  cause  from  the  jury.  The  conrt  only 
reduced  to  writing  so  much  of  their  charge  as  related  to  the  points 
contested.  No  questions  were  submitted  to  the  court  on  which  to 
charge  the  jury;  and  if  they  had  peremptorily  instructed  the 
jury  upon  the  facte,  or  giren  them  a  binding  direction  as  to  the 
credibility  of  the  father  of  the  plaintiff,  which,  by  the  evidence 
it  would  appear  there  was  a  faint  attempt  to  impeach,  but  which 
was  abundantly  sustained,  the  counsel  ought  to  have  had  that  part 
of  the  charge  placed  on  the  record. 

But,  after  aU,  the  counsel,  perhaps,  were  misled  by  the  instruc- 
tions that  the  proof  of  the  defendant's  marriage,  as  allied,  was 
substantially  proyed;  in  which  instruction  the  court  did  not  err. 

Judgment  affirmed. 


Fisher  versm  Patterson. 

The  Mlling  of  groceries  from  a  a  canal  boat,  is  withm  the  prorisioiiB  of  the  act 
of  assembly  of  ihe  16th  April,  1840,  supplementary  to  the  acts  regulating  hawk- 
ers and  pecUara. 

Ereor  to  the  Common  Pleas  of  Blair  county. 

This  was  a  qui  tarn  action  brought  by  Fisher  vs.  Patterson.  It 
was  an  appealfrom  the  judgment  of  a  justice  of  the  peace,  ren- 
dered against  defendant,  Patterson,  in  April,  1842,  for  ^50,  the 
penalty  prescribed  by  the  act  of  assembly  of  the  16th  April, 
1840,  entitled  "An  Act  supplementary  to  the  acts  regulating 
hawkers  and  pedlars."    Narr  m  debt  filed. 

It  appeared  in  evidence  that  Patterson,  the  defendant,  owned  a 
canal  boat,  in  which  he  had  shelves  fitted  up  for  retailing ;  and 
that  he  carried  in  his  boat  hyson  and  imperial  tea,  cofiee,  sugar  and 
other  groceries,  which  he  at  times  sold.  Defendant  bought  wheat, 
and  at  other  times  gave  goods  in  return,  and  would  pay  the  bal- 
ance in  money. 

The  court.  Black,  President,  charged. 

This  suit  was  brought  to  recover  from  the  defendant  the  penalty 
imposed  by  the  act  of  assembly,  upon  those  "who  shall  be  found 
hawking,  peddling,  or  travelling  from  place  to  place,  through  any 
part  of  this  state,  to  sell,  or  expose  for  sale,  any  foreign  goods, 
wares  or  merchandize." 

The  declaration  avers  that  he  sold  foreign  goods,  wares  and 
merchandize,  as  a  hawker  and  pedlar.  Unless  this  averment  is 
true,  the  plaintiff  cannot  recover.  What  is  a  hawker?  One  who 
sells  goods  by  outcry  in  the  streets.  What  is  a  pedlar?  One 
who  carries  about  small  commodities  for  sale  on  his  back,  or  in  a 
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Wftffon  or  oart.  These  are  the  popular  significations  of  the  words, 
ana  the  only  definitions  given  to  them  by  lexicographers.  The 
legislature  conld  hardly  have  intended  to  nse  them  in  a  larger  or 
different  sense.  The  words  do  not  express  any  thought  resem- 
bling that  of  sales  from  a  canal  boat.  A  man  might  near  them 
or  read  them  for  a  life  time  without  haying  any  such  idea  sug- 
gested to  his  mind. 

If  the  legislature  did  not  express,  nor  intend  to  express,  any 
Buch  prohibition,  or  inflict  the  penalty  sued  for  on  one  who  sells 
goods  on  a  canal  boat,  then  we  cannot  extend  their  meaning  by 
construction;  for  penal  statutes  must  be  construed  strictly.  And 
tills  strict  construction  must  be  given  to  the  present  law,  although 
we  may  believe  that  selling  on  a  canal  boat,  or  on  a  ship  or  steam- 
boat, is  as  much  within  the  mischief  as  hawking  or  peddling,  in 
the  proper  sense  of  the  words,  and  although  we  may  conjecture 
that  the  legislature  would  have  prohibited  it,  if  they  had  thought 
of  it. 

Tour  verdict  ought  to  be  in  favor  of  the  defendant. 

To  this  opinion  of  the  court  the  plaintiff  excepted,  and  prayed 
the  court  to  seal  this  bill  of  exceptions,  which  is  done  accordingly. 

Errors  assigned:  1.  The  court  erred  in  admitting  evidence  of 
defendant,  in  relation  to  his  buying  wheat,  as  mentioned  in  plain- 
tiff's bill  of  exceptions.     This  exception  was  not  pressed. 

2.  The  court  erred  in  the  charge,  in  taking  the  case  from  the 
jury  and  directing  a  verdict  for  defendant,  the  construction  put 
upon  the  act  of  assembly  not  being  in  accordance  with  either  its 
letter  or  spirit. 

The  declaration  avers  that  the  defendant  sold  foreign  goods  out 
of  a  canal  boat  contrary  to  the  act  of  assembly,  &c.  See  act  of 
16th  April,  1840,  entitled  "An  Act  supplementary  to  the  acts 
regulating  hawkers  and  pedlars,"  Dunhp'9  Dig.  918,  sec.  2.  "  And 
if  any  person,  not  being  licensed  as  aforesaid,  shall  be  found 
hawking,  peddling,  or  travelling  from  place  to  place^  through 
any  part  of  this  state,  to  sell,  or  expose  for  sale,  any  foreign 
ffoods,  wares  and  merchandize,  exery  person  so  offending  against 
uiis  act  shall  be  liable  to  a  fine  of  $50." 

"Travelling  from  place  to  place,  to  sell,  or  expose  for  sale,"  is 
according  to  the  letter  of  the  statute ;  and  travelling  in  a  canal 
boat  is  now,  and  was  when  the  statute  was  enacted,  quite  as  com- 
mon a  mode  of  travelling  in  the  country  through  which  the  canal 
rasses  as  "in  wagons  or  carts."  The  act  of  2d  April,  1880, 
Jhmhp^B  Dig.  501,  sec.  2,  to  which  this  is  a  supplement,  relates 
to  sales  of  foreign  or  domestic  goods  by  public  auction,  and  uses 
the  words  "traveUine  merchants"  instead  of  "travelling  from 
place  to  place  to  sell.       They  are  in  pari  materia,  and  both  bear 
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the  same  construction.    Was  not  the  defendant  a  travelling  mer- 
chant, if  the  evidence  is  worthy  of  belief? 

Argued  by  Orbison  for  plaintiflF  in  error. 

Wilsorij  contra. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J. — The  act  of  assembly,  under  which  suit  is  brought, 
being  part  of  the  revised  system  of  the  commonwealth,  is  entitled 
to  a  fair  and  liberal  construction,  and  ought  not  to  be  frittered 
away  by  nice  and  fanciful  distinctions.  The  rights  of  those  who 
have  obtained  licenses,  under  the  various  acts,  ought  not  to  be  in- 
terfered with,  except  by  those  who  have  the  necessary  qualifica- 
tions. The  question  is,  does  the  defendant  come  within  the  de- 
scription of  "  a  hawker,  pedlar,  or  petty  chapman,  found  hawking, 
peddling,  or  travelling  from  place  to  place,  selling,  or  exposing  to 
sale,  foreign  goods,  wares  or  merchandize?'*  The  court  of  com- 
mon pleas  thought  he  did  not,  because,  as  they  say,  "  a  hawker  is 
one  who  sells  goods  by  outcry  in  the  streets,  and  a  pedlar,  one 
who  comes  about  carrying  small  commodities  for  sale,  on  his  back 
or  in  a  wagon  or  cart.  These  are  the  popular  significations  of  the 
words,  and  the  legislature  could  hardly  have  intended  them  in  a 
larger  or  different  sense."  That  there  is  nothing  in  the  act,  (as  the 
learned  judge  supposes,)  resembling  that  of  sales  from  canal  boats. 
That  such  persons  are  hawkers  and  pedalrs  is  true ;  but  that  they 
are  the  only  persons  who  come  within  the  definition,  is  not  so  clear. 
To  confine  them  within  such  narrow  limits,  would  impair,  if  not  de- 
feat in  a  great  measure,  the  act  of  assembly,  very  much  to  the  detri- 
ment of  those  who  take  out  and  pay  for  licenses  for  the  privilege 
of  vending  such  goods.  In  the  construction  of  acts  of  assembly,  al- 
though our  lexicographers  are  not  to  be  utterly  disregarded,  yet 
the  definitions  of  legal  terms  are  rather  to  be  sought  in  our  books 
of  reports,  elementary  treatises,  and  in  our  law  dictionaries.  Now, 
in  Tomlyn's  and  Jacobs'  Law  Dictionaries,  hawkers  are  said  to  be 
"those  fellows  who  went  from  place  to  place,  buying  and  selling 
brass,  pewter  and  other  goods  and  merchandize,  which  ought  to  be 
uttered  in  open  market.  They  were,  of  old,  so  called,  and  the 
appellation  seems  to  grow  from  their  uncertain  wandering,  like 
persons  that,  with  hawks,  seek  their  game  where  they  can  find  it." 
Hawkers,  pedlars  and  petty  chapmen,  are  defined  to  be  persons 
travelling,  from  town  to  town,  with  goods  and  merchandize.  The 
manner  of  travelling,  whether  on  foot  or  horseback,  in  wagons, 
carts,  sleighs  or  canal  boats,  does  not  enter  into  the  definitions. 
They  are  considered  hawkers,  pedlars  and  petty  chapmen,  when 
they  travel  from  town  to  town  with  goods  and  merchandize  for 
sale,  without  regard  to  the  mode  of  conveyance;  nor  is  it  of  the 
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slightest  consequence  whether  the  conveyance,  or  vehicle,  is  drawn 
by  horses,  mules,  oxen  or  steam  propeller.  This  being  the  legal 
definition,  is  there  any  thing  in  the  act  which  narrows  the  defini- 
tion ?  The  act  regulating  licenses  to  hawkers,  after  describing  who 
may  be  licensed  as  such,  proceeds:  "and  no  license  hereafter 
granted  shall  extend  further  than  the  county  in  which  such  license 
may  be  granted,  except  wholesale  pedlars,  whose  licenses  shall  ex-' 
tend  throughout  the  State,  for  which  they  shall  pay,  for  the  use 
of  the  commonwealth,  for  a  license  to  travel  with  one  horse  and 
wagon,  or  other  vehicle^  forty  dollars ;  with  two  horses  and  wagon, 
or  o^A^v^Au?fe, fifty  dollars. '  The  second  section  provides :  "and 
if  any  person,  not  being  licensed  as  aforesaid,  (except  such  whose 
licenses  have  or  may  not  yet  be  expired)  shaU  be  found  hawking, 
peddling,  or  travelling  from  place  to  place,  through  any  part  of 
this  State,  to  sell  or  expose  for  sale  any  foreign  goods,  wares,  or 
merchandize,  every  person  so  offending  shall  be  liable  to  a  fine  of 
fifty  doUars." 

The  plain  intention  of  the  act  was  to  prohibit  the  sale  of  for- 
eign goods,  wares,  or  merchandize,  by  persons  of  no  fixed  habita- 
tion, travelling  to  and  fro,  throughout  the  State,  without  regard 
to  the  manner  in  which  they  so  travel,  unless  they  have  a  regular 
license.  The  words  of  the  act  are  sufficiently  comprehensive  to 
embrace  canal,  or  any  other  kind  of  boat,  or  conveyance,  whatever; 
whether  by  land  or  water.  The  words  are  that  the  license  may 
be  given  to  travel  with  wagons,  carts,  or  other  vehicle.  By  other 
vehicle  is  to  be  understood  a  means  of  conveyance,  (see  Webster's 
Dictionary);  and  surely  a  canal  boat  comes  within  the  definition, 
whether  (frawn  by  horses,  or  mules,  as  it  usually  is,  or  propelled 
by  steam.  It  is  not  only  a  vehicle,  or  means  of  conveyance,  but 
it  may  be  used  (as  the  case  shews)  as  a  place  of  deposit,  or  store ; 
for  the  goods;  it  being  fitted  up,  as  such,  for  the  sale  of  prohibi- 
ted articles,  in  fraud  of  the  acts  of  assembly. 

It  is  said  this  construction  will  compel  the  owners  of  canal  boats 
to  take  out  a  license  for  every  county  through  which  the  canal 
passes.  But  there  is  nothing  unjust  m  this,  as  they  are  only  re- 
quired to  take  out  a  license  for  the  county  in  which  they  desire 
to  deal,  and  in  that  respect,  are  placed  on  the  same  footing  with 
others.  Nor  is  there  anything  to  prevent  them  from  obtaining  a 
license  for  the  whole  State. 

Judgment  reversed  and  venire  de  novo  awarded. 
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Forster's  Executors  versm  Gillam. 

Where  a  yendor  of  a  tract  of  land,  wliikt  the  contract  is  making,  makes  a  mis- 
representation to  the  vendee,  as  to  the  quality  of  his  title,  and  the  yendee  is  thna 
induced  to  purchase,  and  the  land  Is  reooYered  under  a  superior  title,  the  yendee 
may  defend,  on  that  account,  in  an  action  on  the  bonds,  given  for  a  part  of  the 
purchase  money ;  and  he  is  not  preyented  from  so  doing,  by  reason  of  haying  taken 
a  deed  with  special  warranty. 

Erroe  to  the  Common  Fleas  of  Huntirwdon  county. 

This  was  an  action  of  debt,  brought  by  McGracken  and  others, 
executors  of  Forster,  for  the  use  of  Steel,  against  Gillam,  on  four 
bonds,  in  which  Gillam  was  bound  to  Forster.  Defendant  plead 
payment  with  leave,  &;c ;  a  special  plea  was  filed,  which  did  not 
appear  upon  the  paper  book. 

The  bonds  were  for  a  part  of  the  purchase  money  of  a  tract  of 
land,  sold  by  Forster  to  Gillam,  and  conveyed  to  the  latter ;  the 
title  of  Forster,  to  which,  was  defective. 

The  land  had  belonged  to  Carter;  a  person  representing  himself 
as  authorized  to  sell  the  land,  as  the  agent  of  Carter,  sold  it  to 
Bower,  and  Bower  sold  to  Forster. 

Bower  also  purchased  the  same  land  from  the  county  commis- 
sioners, who  had  bought  it  at  a  sale  for  taxes ;  but  the  land  being 
seated,  this  title  was  worthless ;  Carter's  heirs  denied  the  author- 
ity to  sell  the  land,  and  they  brought  ejectment  for  the  land  against 
Myers,  to  whom  Gillam  had  sold  it,  and  his  tenant,  in  which  pro- 
ceeding the  land  was  recovered. 

On  the  trial  of  the  suit  by  Forster's  executors  vs.  Gillam,  it 
was  alleged  on  the  part  of  the  defendant  that,  at  the  time  of 
making  the  contract  of  sale  of  the  land,  Forster  made  misrepre- 
sentations in  relation  to  the  title.  A  part  of  the  testimony  given 
on  the  part  of  the  defendant,  is  referred  to  in  the  opinion  of  his 
Honor  Judge  Burnsidb. 

A  good  deal  of  other  testimony  was  given  on  the  trial. 

The  deed  of  Forster  and  wife  to  Gillam,  was  not  set  out  on  the 
paper  book.  On  an  objection  to  evidence,  it  was  alleged  that  the 
deed  warranted  only  such  title  as  Forster  and  his  wife  had  in  the 
land ;  and  conveyed  only  such  as  they  had. 
^  It  was  also  objected  that  Forster  had  no  notice  of  the  action  of 
ejectment  by  Carter's  heirs  against  Myers  and  Shugart,  his 
tenant. 

His  Honor,  Judge  Wilson,  inter  aliay  charged  the  jury  as  is 
set  forth  in  the  assignment  of  errors. 

The  jury  found  for  the  defendant. 

^  <'  » '^         i 0  li  signed ;  the  material  ones  were,  thatthe 

court  erred  in  instructing  the  jury  that  "  if  there  were  any  mis- 


Digitized  by  vjOOQIc 


Maji  1850.]  OF  PKNNSTLVAOTA.  841 

[Fontti's  efxeonton  v,  Gillain.] 

representations  of  Forster,  which  w^e  relied  on  by  GiUam,  or  he 
knew  of  any  fact  in  relation  to  the  title,  which  affected  the  valid- 
ity of  the  title  he  was  making,  or  knew  of  any  outstanding  title 
that  was  superior,  that  Qillam  did  not  know  of,  and  concealed 
that  from  Gillam,  and  induced  Gillam  to  purchase,  representing 
his  title  to  be  good,  it  would  be  a  fraud  upon  Gillam,  and  Gillam 
oould  set  it  up  as  a  defence  to  the  payment  of  the  bonds." 

'^  But  you  are  not  to  presume  such  facts ;  fraud  is  not  to  be 
presumed  in  law.  It  must  be  proven  and  may  be  inferred  from 
facts  and  circumstances  given  in  evidence.  You  then  inquire : 
Is  it  then  proven  to  your  satisfaction  that  William  Forster 
misrepresented  to  Gillam  any  facts  in  relation  to  the  title  that 
Oillam  relied  on  ?  Had  he  any  knowledge  of  an  outstanding  title 
or  superior  title  that  Gillam  did  not  know  of,  which  he  concealed 
from  Gillam  ?  If  there  is  not  evidence  to  show  you  that  he  did  so 
misrepresent  and  conceal  his  knowledge,  or  that  they  did  not  con- 
tract with  a  fair  understanding,  the  defence  would  not  avail,  and 
the  plaintiff  would  be  entitled  to  recover,  and  the  fraud  alleged 
has  to  be  proven  by  the  party  who  alleges  it." 

^^  The  Garter  title  is  the  only  one  that  stands  in  the  way  of  the 
plaintiff's  right  to  recover  in  this  action,  and  it  is  important  for 
you  to  recollect  the  testimony  in  relation  to  any  knowledge  Gil- 
lam had  of  the  Garter  title  at  the  time  he  took  this  deed.  If  he 
knew  of  that  title  and  how  it  was  situated  at  the  time,  and  took 
iipon  himself  the  risk  of  it,  he  would  have  no  reason  to  ^complain,' 
thus  instructing  the  jury  that  they  might  find  the  contract  be- 
tween Forster  and  Gulam  to  be  fraudulent  on  the  part  of  Forster, 
then  leaving  it  to  the  jury  to  infer  fraud.  Although  there  was 
nothing  in  any  part  of  the  whole  case,  showing  Forster  to  be 
guilty  of  falshood  or  deceit,  from  which  the  jury  could  find  fraud 
either  actual  or  constructive,  and  when  in  fact  it  was  neither  al- 
leged or  proven  that  fraudulent  representations  had  been  resorted 
to  by  Forster,  and  besides  thus  imposing  on  the  jury  to  deter- 
mine that  which  is  the  sole  province  of  the  court  to  determine,  to 
wit :  to  judge  of  what  constitutes  evidence  to  impeach  a  deed  for 
fraud. 

The  court  erred  in  saying — "  Is  it  proved  to  your  satisfaction 
that  William  Forster  misrepresented  to  Gillam,  any  facts  in  rela- 
tion to  the  title  that  Gillam  relied  on  ?  Had  he  any  knowledge  of 
an  outstanding  or  superior  title,  of  which  Gillam  did  not  know, 
which  he  concealed  from  Gillam."  There  being  no  evidence  to 
warrant  this  instruction. 

The  case  was  elaborately  argued  by  WiUan  and  Fishery  for 
plaintiff  in  error. — The  court  is  the  sole  judge  of  what  constitutes 
evidence  sufEcient  to  impeach  a  deed  for  fraud,  and  it  is  not  proper 
to  submit  evidence  to  a  jury  where  a  deed  is  sought  to  be  set 
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aside  for  fraud,  wliich  is  not  suflScient  in  law  to  shew  fraud,  but 
which  must  mislead  the  jury,  by  inducing  them  to  act  as  the  judge 
of  both  law  and  the  facts  in  the  case ;  Lighty  V9.  Shorb,  3  Penn. 
Hep.  55,  caveat  emptor,  is  a  maxim  which  enters  into  every 
purchase  where  the  contrary  is  not  stipulated ;  and  equity  cannot 
relieve  against  it,  any  more  than  it  can  against  the  terms  of  a 
bargain ;  see  this  case,  and  the  case  of  McFarliand  and  Newman, 
9  TT.  55 ;  where  the  purchaser  is  aware  of  a  flaw  and  provides 
not  against  it,  he  takes  the  risk  of  it  on  himself ;  and  where  he 
does  so  provide,  he  is  left  to  the  legal  effect  of  his  security,  3 
Penn.  452 ;  5  /S.  &  iJ.  201 ;  Hart  vs.  Porter,  5  Watts  311 ;  3 
Wh.  589;  %W.kS.  565;  6  W.  87,  92. 

Notice  is  unnecessary  when  the  fact  is  equally  within  the 
knowledge  of  both  parties,  which  it  must  be  taken  to  be  where  the 
sources  of  information  are  equally  open  to  both,  and  the  state  of 
the  fact  is  obvious  to  to  the  senses ;  2  B,  90. 

Stewart  and  Miles,  for  defendant. — Courts  of  Equity  grant  re- 
lief where  there  has  been  misrepresentation  and  confidence  abused : 
2  Barr,  108;  5  W.  k  S.  478;  5  JS.  k  B.  427. 

In  support  of  the  charge  was  cited,  1  tS.  k  B.  444 ;  8  do.  179 ; 
6  do.  204. 

The  opinion  ot  the  court  was  delivered  May  27,  by 
BuRNSiDB,  J. — There  is  nothing  worthy  of  notice  in  the  bill  of 
exceptions  to  evidence,  nor  have  they  been  seriously  urged  in  this 
court. 

The  only  question  remaining  to  be  considered  is,  whether  there 
was  evidence  given  on  the  trial  which  authorized  the  Judge's  sub- 
mitting the  question  arising  on  the  contract  and  title,  and  the 
plaintSf's  alleged  misrepresentations  of  that  title  to  the  jury. — 
Upon  a  careful  examination,  we  are  satisfied  there  was  evidence 
to  be  submitted  to  them.  It  was  true,  Foster  refused  to  convey 
by  deed  of  general  warranty,  but  we  look  in  vain  into  the  case 
for  evidence  that  Gillam  bought  at  his  own  risk.  Wilson  proves 
"  that  at  Forster's  house,  GiUam  told  Forster  that  he  could  not 
live  in  the  house  another  year,  if  the  buildings  remained  as  they 
were.  He  told  Forster  that  he  must  repair  the  buildings,  or  he 
would  or  could  not  stay  there,  or  else  sell  it  to  him.  Forster  said 
that  he  would  sell  it  to  him ;  that  he  would  give  him  a  cheap  bar- 
gain, and  then  he  might  repair  as  he  pleased.  Gillam  asked  him 
what  he  would  tdce  for  it.  He  said  $600 ;  that  there  was  $200 
worth  of  timber  on  it,  but  it  was  so  unhandy  that  soon  he  could 
not  use  it.  He  asked  me  if  it  was  not  a  good  bargain.  I  said  it 
seemed  cheap  to  me,  if  the  title  was  good.  Forster  said  that  he 
would  make  as  good  a  title  for  it  as  was  in  Huntingdon  county. 
He  afterwards  said  he  had  sold  to  Gillam." 
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It  seems  that,  after  this,  the  parties  went  to  James  Steel,  Esq., 
to  have  the  article  drawn.     Steel  proves  that  "  Gillam  was  a  good 
deal  fearful  of  entering  into  the  purchase,     Forster  said  "  tliem 
was  no  douit  hit  the  title  wm  a  good  one,  but  he  would  not  war- 
rant it.     He  would  only  warrant  against  himself,  and  lii^  Ii^nrs. 
The  matter  was  referred  to  me  with  the  approbation  of  William 
Forster.     Bower's  deed  was  with  me ;  I  recollect  it.     I  do  not 
recollect  what  other  papers.     With  the  assistance  of  such  papers 
as  I  had  before  me,  together  mth  the  representations  of  Forster j  I 
concluded  that  the  title  was  good.     The  agreement  was  entered 
into.     I  think  there  was  something  said  about  the  land  being  un- 
seated at  the  time  it  was  sold  for  taxes  under  the  Bower  deed.    I 
concluded,  from  the  papers,  and  these  representations,  that  the 
title  was  a  good  one,,  and  gave  that  opinion.     Gillam,  I  think, 
would  not  have  taken  it,  if  I  had  not  given  that  opinion.*'     Mis- 
representation in  any  essential  point  of  a  contract  will  defeat  it ; 
2  Bay.  11.     In  all  contracts  it  is  a  good  general  rule  that  sound- 
ness of  price  warrants  a  sound  commodity ;  2  Bay.  283.      But  I 
agree,  where  a  purchaser  is  fully  and  fairly  informed  of  all  the 
circumstances,  and  has  a  proper  opportunity  of  information,  and 
buys  at  his  own  risk,  he  shall  be  held  to  his  bargain.     A  special 
warranty  does  not  prevent  a  vendee  from  setting  up  a  defence  to 
the  unpaid  portion  of  the  purchase  money ;  and  in  such  a  case, 
the  onvs  lies  on  the  vendor  to  shew  he  bought  at  his  own  risk. — 
Where  the  purchaser  has  been  evicted,  as  in  this  case,  or  likely  to 
be  evicted  by  a  superior  outstanding  title,  it  is  the  settled  law  of 
Pennsylvania,  that  in  all  cases  where  mortgages,  bonds,  or  single 
bills,  are  given  for  land  sold,  the  debtor  may  give  in  evidence  liens 
and  incumbrances  against  the  grantor  or  those  under  whom  he 
claimed  previous  to  his  purchase  ;  and  that,  whether  the  clause  of 
warranty  in  the  deed  is  general  or  special ;  Christy  vs.  Reynolds, 
16  S.  &  B.  258 ;  10  Barr  78.     So  in  the  case  of  an  eviction  on 
a  clear  superior  outstanding  title,  unless  it  appear  that  the  pur- 
chaser bought  subject  to  that  title,  or  agreed  to  run  his  risk  of  the 
title  he  purchased.     Drinker  vs.  Byers,    2  Penn.  Rep.  528, 
rules  that,  in  this  State,  if  the  consideration  money  has   not 
been  paid,  the    purchaser,  unless  it  plainly  appears    that  he 
has  agreed  to  run  the  risk  of  the  title,  may  defend  himself  in  an 
action  for  the  purchase  money,  by  shewing  that  the  title  was  de- 
fective, either  in  whole  or  in  part ;   whether  there  was  a  cove- 
nant of  general  warranty,  or  a  right  to  convey,  or  of  quiet  enjoy- 
ment by  the  vendee,  or  not,  and  whether  the  vendor  has  executed 
a  deed  for  the  premises  or  not.     The  principle  will  be  found  in 
many  cases,  and  that,  whether  the  vendee  has  accepted  a  convey- 
ance of  general,  or  no  warranty  at  all,  he  may  set  up  a  defence 
to  the  unpaid  purchase  money,  though  without  a  warranty,  or  gross 
fraud,  he  cannot  recover  bacK  what  he  paid ;  7  /8^.  &  i2.  43 ;  Car- 
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nahan  vs.  Hall,  Addison,  127.  Nor  does  a  presumption  of  knowl- 
edge of  a  defect  of  title  arise  from  the  circumstance  of  a  porchaser 
haying  received  a  deed  containing  a  general  warranty ;  Cressoa 
w.  Miller,  2  Watts,  272. 

Where  a  vendor,  in  a  contract  for  the  sale  of  lands,  conceals  the 
fact  that  a  part  of  the  land  belongs  to  a  third  person,  it  is  a  posi- 
tive fraud  which  enables  the  vendee  to  disaffirm  die  contract ; 
Cook  vs.  Grant,  16  S.  k  JR.  198.  A  vendor  is  permitted  to 
praise  the  quality  of  his  land,  which  is  open  to  inspection,  5  W. 
&  S.  478  ;  but  the  law  will  not  permit  him,  as  is  before  shewn, 
to  assert  a  falsehood  as  to  the  quality  of  his  title.  Here,  Forster 
said  he  would  make  as  good  a  title  for  this  tract  as  was  in  Hun- 
tingdon county,  when  he  knew  he  had  no  title  from  Carter.  He 
relied  on  the  circumstance  that  neither  Carter,  nor  his  heirs,  would 
appear  and  claim  the  land ;  and  he  knew,  if  either  appeared,  he 
must  be  evicted.  It  was  a  proper  case  for  the  jury,  under  the  di- 
rection of  the  court,  and  the  charge  was  more  favorable  than  he 
deserved. 

The  judgment  is  affirmed. 


Hileman  et  al.  versus  Bouslaugh. 

A  conyeyanoe  of  real  estate  to  a  married  woman  <*  during  her  natural  Ufe  and 
after  her  decease  to  the  heirs  of  her  bodj  and  to  them  and  their  heirs  and  assigns 
foreyer,"  creates  an  estate  tail  in  such  married  woman,  which  at  hw  death,  de- 
scends to  her  eldest  son,  as  heir  at  common  law. 

The  role  in  Shellj's  case  has  always  been  recognixed  by  this  court  as  the  law. 
The  operation  of  the  role  is  to  giye  to  the  ancestor  an  estate  for  life,  and  by  force 
of  the  deyise  to  his  heirs,  general  or  special,  the  inheritance  also,  by  conferring 
the  remainder  on  him,  as  the  source  from  which  alone  Uieir  inheritable  blood  can 
spring. 

In  a  will,  the  legal  force  of  the  word  heirs^  may  sometimes  be  oontroUed  by  the 
context,  but  not  so  in  a  deed;  it  is,  in  a  deed,  a  term  of  art 

The  difference  between  this  case  and  Shelly's  case  is,  that  here,  there  is  no  limi- 
tation oyer,  in  default  of  issue;  in  SheUy's  case  there  was;  but  this  difference  is 
immateriaL  Superadded  words  of  limitation,  which  import  ike  tame  courtc  cfdetemt 
are  inoperatiye  in  a  deed,  and  perhaps  in  a  wilL 

The  want  of  a  limitation  oyer,  in  Uie  eyent  of  a  failure  of  issue  of  the  first  taker, 
eyinces  no  more  than  an  intent,  that  the  inheritance  should  be,  in  the  particular 
tenant,  if  he  should  haye  issue;  and  does  not  imply  that  the  grantor  <fid  not  de- 
sign to  create  an  estate  tail,  in  the  grantee. 

An  executed  conyeyance  of  a  legal  estate,  to  a  married  woman,  passes  to  her  s 
legal  and  not  an  equitable  estate. 

An  instrument  cannot  be  partly  a  deed,  and  partly  of  a  testamentary  character; 
it  must  be,  exclusiyely,  a  wiU,  or  it  is  a  deed,  as  distinguished  fh>m  a  wHl. 

The  construction  of  a  deed  Is  not  to  be  relaxed  by  any  thing  in  the  wUl  of  tbt 
grantor,  which  preceded  it  It  is  not  competent  to  diew  an  actual  intention,  con- 
trary to  the  legal  effect  of  Uie  deed. 

Error  to  the  Common  Pleas  of  Blair  county. 

Action  of  Ejectment — This  was  an  action  of  "S^eistment  for 
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about  216  acres  of  land,  in  the  county  of  Blair,  formerly  Hunt* 
ingdon,  by  Jacob  B.  Bouslaugh  V9.  Henry  Hileman^  and  Michael 
Jmleman  and  Sarah  his  wife.     A  case  was  stated. 

The  plaintiff  was  the  eldest  child  of  Esther  Bouslaugh  and  Se- 
bastian Bouslaugh,  and  he  claimed  the  land,  as  tenant  m  tail,  un- 
der a  deed  from  his  grand  father,  Joseph  Bentch,  to  Esther  Bous- 
laugh, his  mother,  which  will  be  hereafter  mentioned;  said  deed 
being  dated  on  the  ninth  day  of  November,  1793. 

The  question  at  issue  was  whether  Esther  Bouslaugh  took  under 
the  said  deed,  an  estate  tail,  or  merely  an  estate  for  l\fe.  K  she 
took  an  es^te  tail,  it  descended,  secundum  formam  doni^  to  the 
eldest  son,  in  exclusion  of  the  other  children ;  the  statutes  of  de- 
scent of  1794,  and  of  1833,  not  applying  to  estates,  which  have 
been  "sold  or  disposed  of  by  will,"  or  otherwise  limited  bv  mar- 
riage settlement,  and  therefore  not  to  estates'  tail:  see  said  acts 
andl  Jea^6«  313-15.  At 'the  time  of  the  making  of  the  said  deed, 
Esther  and  Sebastian  Bouslaugh  had  four  children,  viz :  Jacob,  the 
plaintiff,  the  eldest,  and  three  daughters;  after  the  deed  was  made, 
she  had  by  her  said  husband,  five  other  children,  four  daughters 
and  one  son;  one  of  the  daughters  born  after  the  execution  of 
the  deed,  was  married  to  Henry  Hileman,  and  another  to  Michael 
Hileman,  who  were  defendants  in  this  suit. 

It  was  contended  on  the  part  of  defendants  below,  that  the  said 
Esther  took,  under  the  deed,  an  estate  for  life  only^  and  that  on 
her  death,  the  fee  vested  under  the  deed,  in  all  of  her  nine  chil- 
dren, of  whom  the  plaintiff  was  one,  and  entitled  only  to  one-ninth 
part  of  the  premises. 

His  Honor,  Judge  Black,  charged  the  jury  that  in  his  opinion, 
Esther  Bouslaugh  took  an  estate  tail  under  the  deed,  which  de- 
scended to  the  plaintiff  as  her  eldest  son,  in  exclusion  of  her  other 
children,  and  that  he  had  a  legal  right  to' judgment  in  his  favor. 

Judgment  was  entered  accordingly  on  the  case  stated. 

The  deed  by  Joseph  Rentch  was  as  follows: 

Joseph  Bentch^    ^      Deed.    This  Indenture  made  this  ninth  day 
to  Vof  November,  in  the  year  of  our  Lord  one 

JEsther  Bouslaugh.  j  thousand  seven  hundred  and  ninety-three,  be- 
tween Joseph  Kentch  of  Franklin  county  and  state  of  Pennsvl- 
yania,  of  the  one  part,  and  Esther  Bouslaugh,  now  the  wife  of  a 
certain  Sebastian  Bouslaugh,  she  being  daughter  of  the  aforesaid 
Joseph  Rentch  of  the  other  part,  of  Huntingdon  county,  and  state 
aforesaid— Witnesseth  that  Joseph  Rentch,  for  and  in  considera- 
tion of  the  sum  of  ten  shillings,  current  money  of  Pennsylvania, 
well  and  truly  to  him  in  hand  paid,  and  for  uie  consideration  of 
tiie  ^ood  will  and  affection  he  bears  for  his  daughter,  and  as  a 
lagatcee  to  her,  he  the  aforesaid  Joseph  Rentch,  acknowledged  the 
VOL.  I.— w. 
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above  consideration,  and  is  therewith  f ally  satisfied  and  contented, 
and  of  every  part  and  parcel  doth  acquit  and  discharge  the  said 
Esther  Bouslaugh  and  her  heirs ;  he  the  said  Joseph  lUntch  hath 
by  these  presents  given,  granted,  bargained,  sold,  aliened,  enfe- 
offed and  confirmed,  and  doth  by  these  presents  absolutely  grant, 
bargain  and  make  over  unto  the  said  Esther  Bouslangh,  dubeing 

HBR  NATURAL  LIFE  AND  AFTER  HER  DECEASE  tO  the  heirS  ofherbo- 
c2y,  AND  TO  THEM  AND  THEIR  HEIRS  AND  ASSIGNS  FOBEYBB,  all  that 

part  of  a  tract  of  land,  called  Henry  Farm,  formerly  situate  in  the 
county  of  Cumberland,  and  now  in  Huntingdon  county,  and  state 
of  Pennsylvania ;  on  a  large  run  that  empties  into  Franstown  brandi 
of  Juniata  river,  and  included  in  the  following  courses,  viz :  piere 
follows  description;]  containing  and  laid  out  for  two  hundred  and 
sixteen  acres  of  land,  together  with  all  and  singular  the  before 
mentioned  lands  and  premises,  and  every  part  and  parcel  thereof 
to  have  and  to  hold  the  aforesaid  two  hundred  and  sixteen  acres  of 
land  unto  her  the  said  Esther  Bouslaugh,  dubeing  her  natural 

LIFE  and  then  to  THE  HEIRS  OF  HER  BODT  AND  TO  THEIR  HEIRS  AND 

ASSIGNS  FOREVER ;  and  the  said  Joseph  Rentch  and  his  heirs  doth 
further  covenant,  grant  and  agree  to  and  with  the  said  Esther  Bous- 
laugh, and  then  her  heirs  and  assigns,  that  she  and  they  shall  and 
may  from  time  to  time  and  at  all  times  forever  hereafter,  have,  hold, 
occupy  and  possess  and  enjoy  the  aforesaid  bargained  land  and 
tenement  hereditaments  and  appurtenances  as  before  and  above 
mentioned,  that  is  to  say  my  daughter  Esther  Bouslaugh  to  enjoy 
and  possess  the  aforesaid  land  and  premises  dureing  her  natural 

LIFE,  AND  THEN  AFTER  HER  DECEASE,  THEN  TO  THE  HEIRS  OF  HBR 
BODT,  TO  THEM,  THEIR  HEIRS  AND  ASSIGNS  FOREVER,  and  the  Said 

Joseph  Rentch  and  his  heirs,  executors,  administrators,  shall  and 
will  warrant  and  for  ever  defend  the  aforesaid  lands  and  premises 
with  all  the  appurtenances  and  profits  and  advantages  thereunto 
belonging,  or  in  any  wise  thereunto  appertaining  from  all  persons 
that  shaU  or  wiD  lay  any  right,  title,  interest,  claim  or  demand,  to 
any  part  or  parcel  thereof  by  from  or  under  him  and  his  heirs, 
unto  her  and  her  heirs  and  assigns  for  ever.  In  witness  where- 
unto  the  said  Joseph  Rentch  hath  hereunto  set  his  hand  and  affix- 
ed his  seal  the  day  and  year  first  above  written. 

Joseph  Rentch,  [seal.] 

Signed,  sealed  and  delivered  in  the  presence  of 
Joseph  VanleaVy 
John  Ooulding. 

Recorded  in  Huntingdon  county,  on  the  15th  November,  1798. 

The  parties  above  named  agreed  on  various  fietcts,  as  a  case 
stated,  the  same  to  be  considered  in  the  nature  of  a  special  verdict 
rendered  in  said  action,  and  either  party  or  any  party  in  interest, 
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to  have  a  nght  to  take  a  writ  of  error  to  the  jadgmmt  rendered 
tkereon  by  the  oonrt  of  Common  Pleas. 

That  Joseph  Bentch,  (being  the  owner  of  the  land  in  dispute, 
in  fee  simple,)  made  h^  deed  bearing  date  the  9th  of  November, 
1793,  conyejing  to  his  daughter,  !l£ther  Bonslaugh,  wife  of  Se- 
bastian Bonslai^i,  a  tract  of  land  therein  described,  containing 
two  hundred  and  sixteen  acres,  and  then  in  Huntingdon  county, 
in  and  bj  the  words  in  said  deed  contained. 

That  Jacob  R.  Bouslau^h,  the  above  named  plaintiff,  was  and 
ia  the  oldest  son  of  the  sara  Esther  Bouslaugh  and  Sebastian  Bous- 
la^h,  the  said  Esther  never  having  been  but  once  married. 

That  the  sidd  Esther  Bouslaugh  died  in  the  winter  of  1843  or 
4,  before  the  institution  of  this  suit,  the  said  Sebastian  Bouslaugh 
having  died  before  the  said  Esther. 

That  the  said  Joseph  Bentch  made  his  said  deed  dated  the  9th 
of  November,  1793,  to  his  said  daughter,  Esther  Bouslaugh,  then 
tbfemme  covert^  and  wife  of  the  said  Sebastian  Bouslau^,  which 
deed  was  duly  recorded  in  Huntingdon  county,  on  the  15th  No- 
vwnber,  179d. 

That  he  also  made  his  last  will  and  testament  dated  in  the  cap- 
tion of  it,  the  21st  day  of  May,  1798,  but  in  the  conclusion  of  it, 
the  24th  day  of  May,  1793,  which  said  will  was  proved  before 
the  Register  of  Huntingdon  county,  on  the  8th  of  September, 
1804,  referring  to  the  above  and  before  stated  de^d  and  the  deeds 
hereinafi;er  stated. 

That  he  also  made  deeds  to  his  sons  for  lands  described  in  the 
several  deeds. 

^  That  the  said  Esther,  daughter  of  the  said  Joseph  Rentch,  mar- 
ried the  said  Sebastian  Boudaugh  without  the  consent  of  her  fa- 
ther, the  said  Joseph  Rentch,  laving  eloped  with  the  said  Sebas- 
tian to  be  married,  and  the  said  Joseph  Bentch  never  became  re- 
conciled to  the  said  Sebastian  Bouslaugh. 

That  at  the  time  of  the  making  of  the  herem  before  stated  will 
of  the  said  Joseph  Rentch,  and  of  Uie  deed  before  stated,  to  Es- 
ther Bouslough,  &c.  the  said  Esther  Boudaugh  had  four  children 
living,  the  issue  of  the  marriage  between  her  and  the  said  Sebas- 
tian Bouslaugh,  all  known  to  the  said  Joseph  Rentch,  viz :  Jacob 
R.  Bouslaugh,  the  plaintiff  in  this  ejectment;  Elizabeth,  dead, 
leaving  laTrfiil  issue  still  alive ;  Margaret,  living,  who  lived  with 
and  was  raised  by  her  grandfather,  the  said  Joseph  Rentch,  until 
the  time  of  his  death;  Catharine,  dead,  leaving  issue  one  child 
stiD  living.  That  after  the  makmg  of  this  said  will  and  deed,  the 
said  Esther  and  Sebastian  Bouslaugh  had  ihefivefoUawing  named 
children,  viz:  Hetty,  who  intermarried  with  Henry  Smeman,  one 
of  the  defendants  in  this  ejectment.  They  are  hoik  liring  and 
residing  on  the  land  described  in  the  deed  to  Esther  Bouslaugh. 
Mary,  living.    Joseph,  who  is  still  living.    Susan>  dead,  leavmg 
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lawful  issue  yet  alive.  And  Sarah,  who  intermarried  with  Michael 
Hileman.  She  and  her  husband  are  both  liying,  and  are  two  of 
the  defendants  named  in  this  ejectment. 

That  after  the  death  of  the  said  Sebastian  Bouslaugh,  the  said 
Esther  Bouslaugh  made  her  testament  and  last  will,  bearing  date 
the  18th  day  of  Debember,  A.  D.  1841,  devising  the  tract  of  land 
described  in  the  deed  herein  before  stated,  from  the  said  Joseph 
Bentch  to  the  said  Esther  Bouslaugh,  to  her  daughter,  the  herein 
before  named  Sarah  EUleman,  wife  of  the  said  Michael  Hileman, 
ftc.  the  said  Sarah  and  Michael  being  two  of  the  defendants  in 
this  action  of  ejectment.  (Said  will  proven  before  the  Begister 
of  Huntingdon  county,  on  the  24th  of  January,  A.  D.  1844.) 

That  the  said  Esther  Bouslaugh  died  in  the  possession  of  the 
land  aforesaid,  bearing  no  other  children  than  those  herein  before 
named. 

If,  on  the  before  stated  facts,  the  said  plaintiff  in  this  action  is 
in  law  entitled  to  recover  the  whole  of  the  said  tract  of  land  for 
which  this  action  is  brought  and  which  is  conveyed  by  and  des- 
cribed in  the  said  deed  from  the  said  Joseph  Bentch  to  the  said 
Esther  Bouslaugh  as  the  tenant  in  tail  or  otherwise  under  said 
deed,  then  judgment  to  be  entered  for  the  plaintiff  in  the  case /or 
the  whoU  of  said  land. '  But  if  on  the  before  stated  facts,  the  said 
plaintiff  is  only  entitled  in  law  to  recover  a  proportionate  part  of 
the  said  tract  of  land  for  which  this  action  is  brought  as  one  of  the 
said  children  and  heirs  of  the  said  Esther  Bouslaugh,  then  judg- 
ment to  be  entered  in  this  case  for  the  said  plaintiff  far  the  one 
undivided  ninth  part  of  said  tract  of  land;  or  if  on  the  before 
stated  facts,  the  said  plaintiff  is  not  entitled  in  law  to  recover  any 
part  of  the  said  tract  of  land  for  which  this  action  is  brought, 
then  judgment  to  be  entered  for  the  defendants. 

The  part  of  the  will  of  Joseph  Bentch,  which  refers  to  the  prop- 
erty in  question,  is  as  follows : 

Item. — ^I  have  likewise  conveyed  and  made  over  to  my  daugh- 
ter Esther  Bouslaugh,  two  hundred  and  sixteen  acres  of  land,  as 
part  of  her  Lagaice  which  I  have  charjged  her  the  sum  of  two  hun- 
dred and  sixty  pounds  for  and  have  dScharged  the  same  in  lew  of 
the  two  hundred  and  sixty  pounds  I  have  "mlled  my  three  daugh- 
ters heretofore  mentioned. 

The  case  was  argued  in  1849,  by  MUes^  for  Hileman  and  others, 
plaintiffs  in  error. — ^He  contended  that  EstJier  Bouslaugh  took, 
under  the  deed  from  her  father,  but  an  estate  for  life^  and  that 
her  children,  living  at  the  date  of  the  deed,  under  the  dederijMan 
as  heirs  of  her  hody^  took  as  purchasers,  a  vested  remainder  in  fee 
simple,  as  tenants  in  common,  which  opened  from  time  to  time,  to 
let  in  the  after  bom  children,  at  the  dates  of  their  respective  births : 
^  Johns.  Rep.  64;  lS.kB.  875-7;  10/9.  &  JR.  298. 
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That  the  intention  of  Joseph  Rentch  was  to  giye  his  daughter 
hut  a  lift  estatSj  as  gathered  from  the  whole  words  used ;  she  had 
given  lum  offence  by  her  intermarriage  with  Sebastian  Bonslangh, 
and  it  is  stated  as  a  fact  in  the  special  verdict,  that  he  never  be- 
came reconciled  to  her  husband.  He  desired  to  deny  to  her 
husband  the  marital  rights  he  would  have  nad  in  a  fee,  hsid  an 
estate  in  fee  been  given  to  his  wife;  these  are  extrinsic  facts,  but 
the  law  does  not  exclude  extrinsic  evidence,  in  such  a  case  as  this: 
Powell  m  DeviseSy  245;  Wigram  on  Wills,  68-73. 

The  intention  of  the  grantor  is  to  be  the  rule  of  interpretation 
in  deeds,  as  it  is  in  wHb:  1  BuUt.  175;  Hob.  804;  1  Shep. 
Touch.  86;  1  Bawle  889;  B  Bin.  148-9;  1  Teates  620;  £>. 
894-8;  4DaZ.  440;  8Tr.  &/?.  160;  2(fo.  24;  8Tratt«499;6 
Watts41;  7JBarr445;  ^Kent22^;  2^^*.  680;  8  do.  186: 
2  Bos.  ^  Pul.  14. 

The  counsel  contended  that  the  rule  in  Shelly's  case  should  not 
be  extended,  but  that  it  should  be  confined  to  cases  literally  with- 
in it:  4  Burr.  2579 ;  Perrin  vs.  Blake.  4  Pa.  Law  Journal,  197. 
But  he  contended  that  this  case  was  not  within  that  rule. 

1.  Because  an  express  estate  for  life  and  no  more  is  given  to 
Esther  Bouslaugh,  by  the  deed,  and  where  an  estate  for  life  is  ex- 
pressly given,  it  cannot  be  enlarged,  except  it  appears  manifest  that 
the  intent  of  the  testator  was  to  confer  a  larger  estate :  4  Amer- 
Com.  Law,  416 ;  1  P.  Wms.  54 ;  2  5Z.  888 ;  2  Burrows  1107 ;  1 
Ld.  Bay  204  ;  10  A  &  B.  298;  8  do.  489. 

2.  Because  there  are  words  of  superadded  limitation,  enerafked 
on  the  words  "heirs  of  her  body,"  viz:  and  "to  their  heirs  and 
assigns  forever."  There  are  words  of  explanation,  annexed  to 
the  words  "heirs  of  her  body,"  viz:  ^^ during  her  natural  life," 
and  "  than  after  her  decease  then,"  &;c.  These  words  were  intro- 
duced to  qualify  and  explain  the  terms  "heirs  of  her  body." 
That  they  evidence  an  effort  in  the  testator  to  mark  the  time 
when  the  life  estate  was  to  end,  and  the  new  inheritance,  or  estate 
in  remainder,  to  begin.  That  in  this  case  there  was  no  limitation 
over,  after  a  failure  of  issue  of  Mrs.  Bouslaugh ;  that  the  superad- 
ded or  engrafted  limitation  was  not  itself  a  limitation  over;  and  that 
there  was  nothing  to  shew  an  intention  to  keep  the  estate  in  her 
blood,  except  the  words  "the  heirs  of  her  body;"  and  that  these 
words  were  explained  and  qualified  by  those  which  followed ;  that 
the  absence  of  a  limitation  over,  went  to  shew  that  the  grantor 
did  not  design  to  designate  "the  heirs  of  her  body,"  as  the  stock 
of  a  new  descent.  He  referred  to  1  Lord  Baym.  208-5 ;  2  do. 
1561;  8  Keb.  99-100;  2  Bur.  1107-8;  4  Amer.  Com.  Law, 
898;  i  Kent  220-'2;  8  Bin.  158;  10  Ser.  S^  Lowber  Eng.  C. 
i.  724 ;  4  Bam.  ^  Cr.  610, 11,  621 ;  10  Eng.  C  L.  729 ;  12  do. 
892;  6  Bam.  ^  Cr.  866.  The  superadded  words  of  limitation 
would  give  the  inheritance  to  the  heirs  ^en^oZ,  comprehending  the 
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wliole  das8  of  persons^  who  eould,  in  any  event,  inherit  by  reason 
of  their  blood  connexion  "with  the  ancestor ;  under  them,  the  in- 
heritance might  vest  in  persoiuB  who  never  could  take,  under  the 
first  words,  as  heirs  of  me  body  of  Mrs.  Bouslaugh. 

The  covenant  for  quiet  einoyment  shews  a  discrimination  be- 
tween JSsther  Boudaugk  and  her  heirs^  (or  diildren,)  and  the  as- 
signs spoken  cdT.  The  covenant  is  to  Mrs.  Bouslaugh,  and  then  to 
her  children,  (under  the  term  heirs,^  and  their  assigns,  for  th^ 

auiet  enjoyment  &rever.  It  shews  tnat  an  eitate  tail  was  not  in 
lie  contemplation  of  Joseph  Bentch.  That  covenant  would  for- 
ever prevent  him  or  his  heirs,  from  disturbing  the  amgns  of  the 
heirs  or  children. 

The  word  heire  used  in  a  deed  or  will  in  Pennsylvania,  ought  to 
be  construed  with  reference  to  our  st/stem  of  descents ;  4  LaUf 
Journal  202,  Judge  Bell  in  Crosby  vs.  Davis ;  Judge  Ybatss 
in  8  Bin.  168;  2  Yeates  54;  2  Bin.  20;  10  WattSy  190-1. 

Apart  from  any  construction  drawn  from  the  different  parts  of 
the  deed,  the  words  of  limitation  themselves  are  descriptive  of  a 
technical  remainder.  All  that  is  necessary  to  bring  this  case  with- 
in the  literal  terms  of  the  definition  of  a  remainder^  is  the  names 
of  the  persons  meant  by  the  words  *  the  heirs  of  her  body ;'  Hai/es 
on  Seirs  in  TaU^  7  Law  Lib.  21. 

This  case  is  not  within  the  rule  in  Shelly 's  case,  because  Esther 
Bouslaugh  was  a  feme  covert  at  the  time  of  the  execution  of  the 
deed ;  2  Story's  Eq.  764. 

The  case  ought  not  to  be  held  to  be  within  the  rule  in  Shelly's 
case,  and  thereby  work  the  life  estate  into  an  estate  tail,  because 
of  her  legal  incapacity  to  bar  the  entailment,  and  thus  enable  her 
to  make  an  equal  distribution  among  her  chUdreu, 

The  rule  in  Shelly's  case  does  not  apply,  because  whatever  es- 
tate Esther  Bouslaugh  had,  was  an  equitable  estate,  taken  by  the 
permission  of  her  husband,  which  equity  would  compel  him  to 
ffive,  but  the  estate  limited  to  ^Hhe  heirs  of  her  body,''  was  a 
legal  estate ;  an4  that  the  rule  operates  only  where  the  life  estate 
and  the  subsequent  limitations  are  of  the  same  natwre,  both  lesiil 
or  both  equitable,  4  Penn.  Law  Journal^  197-8 ;  Feame  59 ; 
Saves  on  Meal  Estate^  8 ;  7  Law  Library;  4  Kent  230 ;  7  B. 
k  ^.842,  488;  1  S.  &  B.  876,  where  the  deed  resembled  the 
deed  in  this  case. 

That  Mrs.  Bouslaugh's  estate  ought  to  be  held  to  have  been  an 
equitable  estate,  until  the  death  of  her  husband. 

He  contended  that  the  judgment  should  be  reversed,  and  judg- 
ment rendered  in  favor  of  the  plaintiff,  for  one  undivided  ninth 
part  of  the  premises  in  dispute. 

BeUj  was  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered,  June  8,  1860,  by 
Gibson,  C.  J. — The  rule  in  SheDy's  case  ill  deserves  the  epi- 
thets bestowed  on  it  in  the  argument.  Though  of  feudal  origin, 
it  is  not  a  relic  of  barbarism,  or  a  part  of  the  rubbish  of  the  dark 
ages.  It  is  part  of  a  system ;  an  artificial  one,  it  is  true,  but  still 
a  system,  and  a  complete  one.  The  use  of  it,  while  fiefs  were 
predominant,  was  to  secure  the  fruits  of  the  tenure,  by  preventing 
the  ancestor  from  passing  the  estate  to  the  heir,  as  a  purchaser, 
through  a  chasm  in  the  descent,  disencumbered  of  the  burthens 
incident  to  it  as  an  heritance ;  but  Mr.  Hargrave,  Mr.  Justice 
Blackstone,  Mr.  Feame,  Chief  Baron  Gilbert,  Lord  Chancellor 
Parker,  and  Lord  Mansfield,  ascribe  it  to  concomitant  objects  of 
more  or  less  value  at  this  day ;  among  them,  the  unfettering  of 
estates,  by  vesting  the  inheritance  in  the  ancestor,  and  making  it 
alienable  a  generation  sooner  than  it  would  otherwise  be.  How- 
ever that  may  be,  it  happily  falls  in  with  the  current  of  our  policy. 
By  turning  a  limitation  for  life,  with  remainder  to  heirs  of  the 
body,  into  an  estate  tail,  it  is  the  hand-maid,  not  only  of  Talta- 
rum's  case,  but  of  our  statute  for  barring  entails  by  a  deed  ac- 
knowledged in  court;  aud  where  the  limitation  is  to  heirs  general, 
it  cuts  off  what  would  otherwise  be  a  contingent  remainder,  de- 
structible only  by  a  common  recovery.  In  a  masterly  disquisition 
on  the  principles  of  expounding  dispositions  of  real  estate,  Mr. 
Hayes,  who  has  sounded  the  profoundest  depths  of  the  subject,  is 
by  no  means  clear  that  the  nde  ought  to  be  abolished  even  by  the 
legislature ;  and  Mr.  Hargrave  shows,  in  one  of  his  tracts,  that 
to  engraft  purchase  on  descent,  would  produce  an  amphibious  spe- 
cies of  inheritance,  and  confound  a  settled  distinction  in  the  law 
of  estates.  It  is  admitted  that  the  rule  subverts  a  particular  in- 
tention in,  perhaps,  every  instance ;  for,  as  was  said  in  Roe  vb. 
Bedford,  4  Maule  ^  Selw.  863,  it  is  proof  against  even  an  express 
declaration  that  the  heirs  shall  take  as  purcnasers.  But  it  is  an 
intention  which  the  law  cannot  indulge  consistently  with  the  tes- 
tator's general  plan,  and  which  is  necessarily  subordinate  to  it. 
It  is  an  intention  to  create  an  inalienable  estate  tail  in  the  first 
donee;  and  to  invert  the  rule  of  interpretation,  by  making  the 
general  intention  subservient  to  the  particular  one.  A  donor  is 
no  more  competent  to  make  tenancy  for  life  a  source  of  inherita- 
ble succession,  than  he  is  competent  to  create  a  perpetuity,  or  a 
new  canon  of  descent.  The  rule  is  too  intimately  connected  with 
the  doctrine  of  estates,  to  be  separated  from  it  without  breaking 
the  ligaments  of  property.  It  prevails  in  Maryland,  Georgia, 
Tennessee,  as  well  as,  perhaps,  in  most  of  the  other  states ;  and 
it  prevailed  in  New  York  till  it  was  abolished  by  statute.  We 
have  no  such  statute ;  and  it  has  always  been  recognized  by  this 
court,  as  a  rule  of  property. 

A  devisor  who  uses  words  of  limitation  in  an  improper  sense, 
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may  so  explain  the  meaning  of  them  by  other  words  in  the  con- 
text, as  to  exclude  his  devise  from  the  rule;  for  it  operates  only 
on  the  intention,  when  it  has  been  ascertained,  not  on  the  mean- 
ing of  the  words  used  to  express  it.  The  ascertainment  is  left  to 
the  ordinal^  rules  of  construction  peculiar  to  wills ;  but  when  the 
intention,  thus  ascertained,  is  found  to  be  within  the  rule,  there 
is  but  one  way;  it  admits  not  of  exceptions.  It  is  to  the  appli- 
cation of  those  ordinary  rules,  sometimes  controlling  the  mean- 
ing on  weak  and  inconclusive  grounds,  and  not  to  the  nature  of 
of  the  particular  rule — ^which  is,  in  truth,  not  a  rule  of  construc- 
tion— ^that  the  discrepance  of  the  decisions  is  attributable.  The 
question  on  a  will  is  not  whether  the  testator  intended  that  the 
rule  should  not  operate,  for  that  is  not  subject  to  his  power,  but 
whether  he  used  the  words,  "heirs  of  the  body,'*  as  synonymous 
with  the  word  "children,"  or  its  proper  equivalent.  By  not  ad- 
verting to  this,  the  rule  has  sometimes  been  thought  to  be  a  flexi- 
ble, instead  of  an  unbending  one.  But  can  technical  words  of 
limitation,  in  an  executed  conveyance  of  the  legal  estate  by  a  com- 
mon law  deed,  be  qualified  by  implication  or  the  context?  In 
moulding  legal  conveyances  to  give  eflfect  to  executory  trusts  in 
marriage  settlements,  a  chancellor  interprets  the  deed  as  freely  as 
he  woidd  interpret  a  will ;  because  it  contains  no  more  than  hints 
or  instructions  for  a  formal  settlement ;  and  he  consequently  treats 
an  executory  limitation  to  heirs  of  the  body,  as  a  direction  to  dis- 
pose of  the  estate  at  law,  in  strict  settlement,  by  giving  estates  to 
first  and  other  sons  in  tail.  Lord  Macclesfield  held,  in  Trevor  vs. 
Trevor,  1  P.  Wms.  622,  that  the  case  is  stronger  on  articles  than 
on  a  will;  because  articles  are  only  heads  or  minutes  of  the  agree- 
ment; and  that  they  ought  to  be  so  modelled,  in  executing  them, 
as  to  give  effect  to  the  actual  intention.  But  it  has  never  been 
supposed  that  technical  words  of  limitation  in  a  conveyance — ^and 
heirs  of  the  body  are  such — can  be  controlled  by  any  thing  what- 
ever. It  was  held  in  Roe  vs.  Bedford,  4  Jf .  &  S.  862,  on  the 
authority  of  Lord  Hardwicke,  in  Bagshaw  vs.  Spencer,  that  even 
in  a  devise  of  legal  estate,  the  words  must  be  taken  as  they  stand, 
according  to  their  strict  legal  signification;  and  the  same  thing, 
essentially,  was  said  by  Chief  Justice  Bridgman,  in  Rundale  w. 
Eely,  Carter^  170.  It  is  said,  in  Sheppard*s  Touchstone^  to  be 
peculiar  to  wills,  that  a  devise  is  to  be  liberally  expounded,  in 
order  to  pursue  the  meaning  of  the  devisor,  who  may,  for  want  of 
assistance,  have  omitted  the  legal  and  proper  phrases ;  insomudi 
aa  to  sustain  a  fee  simple  without  words  of  ii^eritance,  or  a  fee 
tail  without  words  of  procreation,  or  an  estate  by  implication;  and 
that  a  will  is  to  be  construed  rather  on  its  circumstances,  than  on 
anv  principle  of  law.  On  this  distinction  was  ruled  EUmaker  vs. 
Ellmaker,  4  Watts^  89,  in  which  the  word  dower,  embracing,  in 
the  popular  sense,  every  thing  which  belongs  to  the  widow  of  an 
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intestate  husband,  was  restrained,  in  a  deed,  to  real  estate.  What, 
then,  is  the  legal  meaning  of  the  words,  heirs  of  the  body?  The 
word  issue,  which  was  held,  in  the  Earl  of  Oxford  v%.  Churchill,  3 
Ve9.  ^  Bea.  67,  to  be  ambiguous  in  a  will,  is  always  a  word  of 
particular  designation  in  a  deed;  and  it  follows  that  heirs  of  .the 
body  are  words  of  limitation  in  it.  In  King  vb.  Melling,  1  Vefn^. 
226,  Twisden,  Justice,  said  that  the  words,  issue  of  the  body,  in  a 
conyeyance  executed,  make  not  an  estate  tail,  more  than  would 
the  word  children;  and  Hale,  Justice,  said  that,  in  creating  an 
estate  tail  by  will,  the  intention  is  the  law  of  the  case;  but  that 
in  a  conyeyance  by  deed,  the  word  heirs  is  a  term  of  art;  and  the 
cause  was  ruled  on  that  ground.  In  a  will,  the  legal  force  of  the 
word  heirs  may  be  controlled  by  the  context  eyincing  such  a 
demonstratiye  intention  to  misapply  it,  as  cannot  be  mistaken:  in 
an  executed  conyeyance,  neyer.  It  is  significant,  that  in  the 
eighty-two  cases  comprised  in  the  analytical  tables  of  Mr.  Hayes, 
Shelly' 's  alone  was  on  a  deed;  and  that  the  question  was  not  on 
the  meaning  of  the  words,  but  on  the  power  of  the  rule  to  control 
it.  Since,  then,  the  present  is  the  only  one,  in  England  or  Ame- 
rica, except  Baughman  V9.  Baughman,  2  Yeate%y  410,  which  has 
come  before  the  court  on  a  conyeyance  executed ;  and  the  latter 
seems  to  haye  been  ruled  on  the  distinction  now  taken.  The  ques- 
tion, in  eyery  other,  has  been  on  a  will,  or  an  appointment  in  the 
nature  of  a  will.  Mr.  Hayes  remarks  that  he  introduced  Shelly's 
case  into  his  tables  only  because  it  had  gi^cn  name  to  the  nde. 
But  it  is  essentially  the  case  before  us.  The  limitations  were  to 
A  for  life — ^remainder  to  the  use  of  the  heirs  of  his  body,  and  to 
the  heirs  males  of  the  body  of  such  heirs  males;  and  in  default  of 
issue,  to  the  heirs  males  of  the  body  of  B.  In  our  case,  the  limi- 
tations are  to  Esther  Bouslaugh,  during  her  natural  life,  and  after 
her  decease,  to  the  heirs  of  her  body,  and  to  them  and  their  heirs 
and  assigns  foreyer.  The  difiierence  is,  that  there  is  a  limitation 
oyer  in  the  one  case,  and  not  in  the  other;  the  immateriality  of 
which  will  be  shown.  But  nothing  is  better  established,  by  deci- 
sion, than  that  superadded  words  of  limitation,  which  import  the 
same  course  of  descent,  are  inoperatiye  eyen  in  a  will.  The  prin- 
ciple is  sustained  by  Good  vs.  White,  Bh  B,  1010 ;  Henry  vb.  Pur- 
cell,  id.  1002;  Burnt  v%.  Coby,  1  Bam.  B.  B.  367;  Goodriffht 
vs.  Pullyn,  2  L.  Baym.  1487;  Wright  vs.  Pearson,  1  Ed.  119; 
Denn  vs.  Shenton,  Uowp.  210;  Measure  vs.  M'Gee,  b  B.  k  A. 
910;  and  Bench  vs.  Ward,  2  Sim.  ^  Stu.  411.  In  Goodright  vs. 
Pullyn,  the  limitations  were  to  the  ancestor  for  life,  and  to  the 
heirs  males  of  his  body,  lawfully  to  be  begotten,  and  his  heirs, 
foreyer — ^words  as  strong  as  those  in  the  deed  under  consideration, 
yet  they  were  held  to  make  an  estate  tail  eyen  in  a  will.  In  Car- 
ter vs.  McMichael,  10  S.  &  B.  429,  the  same  effect  was  giyen  to 
a  deyise  to  a  son,  expressly  for  Ufe ;  and  to  the  heirs  male  of  his 
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body  at  his  death,  and  to  the  heirs  and  assigns  of  such  heir  male — 
exactly  the  superadded  words  h^e*  So  in  Pazson  v$.  Lefferts,  3 
Rawhy  59,  where  the  devise  was  to  a  son  during  life,  and  if  he 
should  leave  lawful  issue,  then  to  them  and  their  heirs  and  assigns 
forever.  In  these  cases,  the  rule  in  Shellj's  case  was  enforced, 
though  the  superadded  limitations  in  fee  attempted  to  be  engrafted 
on  words  of  procreation,  no  more  imported  the  same  course  of  de- 
scent than  do  the  superadded  words  in  the  limitation  before  us. 
But  whatever  might  be  their  effect  as  proof  of  a  misapplication  of 
technical  words  in  a  will,  where  an  intention  to  control  their  le^ 
effect  may  be  implied,  they  have  no  effect  in  a  deed,  for  it  admits 
not  of  implication.  The  only  apparent  exception  to  this,  is  found 
in'Pybus  vs.  Mitford,  1  Vent.  872,  where  there  was  an  implication 
of  an  intermediate  use  of  the  interest  remaining  in  a  grantor  of  a 
future  use.  Such  an  implication  can  arise,  however,  only  on  a 
deed  of  bargain  and  sale,  or  a  covenant  to  stand  seized. 

No  greater  effect  is  attributable  to  the  want  of  a  limitation  over^ 
which  evinces  no  more  than  an  intent  that  the  inheritance  shall  be 
in  the  particular  tenant,  if  he  shall  have  issue.  But  even  where 
the  question  stands  on  a  will,  such  a  limitation  haa  no  other  effect 
on  the  life  estate  than,  in  the  absence  of  express  words  of  procre- 
ation, to  turn  it  into  an  estate  taiL  The  operation  of  the  rule  in 
Shelly 's  case,  is  just  this :  It  gives  the  ancestor  an  estate  for  life^ 
in  the  first  instance,  and,  by  force  of  the  devise  to  his  heirs,  gen- 
eral or  special,  the  inheritance  also,  by  conferring  the  remainder 
on  him,  as  the  stock  from  which  alone  they  can  inherit,  and  the 
source  alone  from  which  their  inheritable  blood  can  spring.  Thus, 
a  devise  to  one  for  life,  with  remainder  to  the  heirs  of  ms  body, 
gives  him  an  estate  tail  in  possession  by  the  merger  of  his  life  es- 
tate in  the  inheritance ;  but  a  devise  to  him  for  me,  remainder  to 
another  for  life,  remainder  to  the  heirs  of  the  body  of  the  first 
donee,  gives  him  an  estate  for  life  in  possession,  and,  by  reason 
that  the  intermediate  life  estate  prevents  the  merger,  an  estate  tail 
in  expectancy.  This  solution  of  what  might  else  be  a  difficulty,  is 
given  by  Mr.  Havs,  in  a  manner  so  simple  and  satisfactory  as  to 
leave  no  doubt  of  its  accuracy.  In  the  eases  quoted,  there  was, 
not  only  an  express  limitation  to  heirs  of  the  body,  but  an  impli- 
cation of  the  same  limitation  from  a  limitation  over.  But  can  the 
latter  be  more  operative  than  the  former  ?  Where  there  is  an  ex- 
press limitation  to  heirs  of  the  body,  there  is  no  room  for  an  im- 
plied one.  That  it  is  supposed  to  fill  up  the  measure  of  the  in- 
tention, and  to  leave  nothing  to  be  supplied  by  intendments,  is 
sustained  by  Higham  vs.  Baker,  Ore.  Eliz.  16;  Bamfield  V9.  Pop- 
ham,  P.  Wms.  54;  Blackburn  vs.  Edgely,  Id.  600;  Attorney 
General  vs.  Sutton,  Id.  760,  and  Glover  vs.  Clarches,  cited  in 
Higham  vs.  Baker.  In  its  essential  properties,  tiierefore,  Shelly's 
case  is  the  case  before  us ;  for  could  there  be  an  implication  from 
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a  limitation  over  in  a  legal  conyeyance,  the  consequence  would  be 
the  same.  Indeed,  the  limitation  over  does  not  seem  to  have  been 
considered  an  element  of  that  case. 

The  argument  that  the  estate  limited  to  the  mother  is  equitable, 
and  that  the  limitation  to  the  heirs  of  her  body  is  legal,  is  un- 
founded. A  wife  may  purchase  without  her  husband's  assent ;  and, 
although  he  may  divest  her  estate  by  disa^eeing  to  the  purchase, 
the  title  is  in  her  in  the  meantime.  In  this  instance  the  husband 
did  not  disagree,  and  she  took  the  legal  estate  as  if  she  was  a 
feme  $ole.  Equitable  limitations  to  married  women  are  sometimes 
distinguished  from  legal  limitations— certainly  executory  trusts 
are — ^but  we  have  here  an  executed  conveyance  of  a  legal  estate, 
which,  as  the  husband  did  not  disagree  to  it,  vested  the  property 
in  the  wife  subject  to  his  power  to  mvest  it. 

It  is  decisive  against  the  alleged  testamentary  character  of  the 
instrument,  that  it  is  not  absolutely  a  will.  It  must  be  exclusively 
so,  or  it  is  a  deed;  for  there  is  no  middle  ground;  and  no  wiU,  as 
tins  instrument  did,  ever  passed  the  property  in  the  donor's  life 
time.  The  Attorney  General  vs.  Jones,  3  Pricey  368,  is  more  than 
apocryphal.  It  was  not  only  decided  by  a  divided  court,  but  one 
of  the  four  judges  declared,  that  had  not  the  instrument  contained 
a  power  of  revocation,  he  would  not  have  concurred.  They  would 
then  have  stood  two  to  two,  and  the  case,  as  a  precedent,  would 
have  been  neutralized.  But  it  would  be  strange  if  every  deed 
which  contains  such  a  power,  should  therefore  be  deemed  a  will. 
Mr.  Jarman,  the  editor  of  Powell  on  Devises,  and  himself  the  au- 
thor of  a  treatise  on  the  subject,  scarcely  conceals  his  dissatisfac- 
tion at  the  decision.  It  would  expunge  a  rudimental  distinction 
from  the  law  of  property.  Nor  is  the  coonstruction  of  the  deed 
to  be  nfluenced  by  any  thing  in  the  will  that  preceded  it,  which, 
being  inoperative  till  the  testator's  death,  would  be  no  evidence  of 
intermediate  intention,  even  if  it  might  bear  on  the  result.  To 
show  an  actual  intention  contrary  to  the  legal  effect  of  the  deed, 
would  be  to  show  nothing.  The  deed  itself  shows  it;  but  it  is  an 
intention  forbidden  bv  the  law. 

It  is  the  opinion  of  the  court,  that  Esther  Bouslaugh  took  an  es- 
tate tail  general,  which,  at  her  death,  descended  to  Jacob  Bous- 
laugh, the  plaintiff,  who  is  consequently  entitled  to  recover. 

Judgment  affirmed. 

CouLTEB  and  Burnside  dissented. 
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Hoover  versm  Lock. 

When  an  indiTidnal  claims  land  under  an  improyement,  and  snbseqnently  takes 
a  warrant  for  the  land,  and  his  snryey  is  made  and  returned,  he  is  bound  bj  the 
surrey.  A  settler  may  limit  his  daim  to  a  less  quantity  than  is  usually  surreyed, 
and  he  will  be  bound  by  his  limitation,  as  against  an  interrening  right 
,  If  an  improyement  be  made,  and  a  warrant  be  subsequently  taken  for  the  land 
on  whioh  the  improyement  was,  and  suryey  made,  and  then  the  land  be  sold  by 
an  administrator  of  the  estate  of  the  improyer,  no  equity  can  be  deriyed  from  the 
improyement  to  support  a  second  warrant,  by  the  purchaser,  for  an  additional 
quantity  of  land,  whioh  might  haye  been  included  in  in  the  former  suryey. 

Two  warrants  cannot  be  taken  under  the  same  improyement 

Error  to  the  Common  Pleas  of  Huntingdon  County. 

This  was  an  ejectment  bj  Elias  Hoover  vs.  John  William  Lock 
and  Simon  Lock,  for  a  tract  of  land. 

The  defendants  claimed  under  a  settlement  commenced  by  John 
Lock,  in  or  about  1804  or  1805.  They  showed  a  warrant  by  John 
Lock,  in  August,  1846,  for  400  acres,  and  surveyed  in  that  month, 
on  the  land  in  dispute.  The  survCT  was  regularly  returned  into 
the  land  office  in  August,  1846.  The  warrant  calls  for  and  dates 
the  improvement  bacK  to  the  first  of  March,  1802,  by  commen- 
cing interest  on  his  purchase  from  that  date. 

Hoover,  the  plaintiff,  claimed  under  an  improvement  hj  one 
Ramsey,  began  m  or  about  1779.  The  occupancy,  under  this  im- 
provement, was  interrupted.  In  1809  or  1810,  one  McCune, 
perhaps  a  tenant  of  Ramsey,  either  died  on  the  premises,  and  his 
widow  and  children  lived  there  some  time,  and  left  it;  or  McCune 
left  it  before  he  died,  in  1809  or  1810.  For  several  years,  per- 
haps till  1815,  1816  or  1817,  there  was  no  person  resimng  on  the 
land. 

In  May,  1813,  James  Ramsey,  who  was  executor,  and  one  of  the 
heirs  of  J  ohn  Ramsey,  took  a  surveyor  upon  the  land,  claimed  by 
his  father,  in  his  life  time,  and  by  his  heirs,  since  his  death,  and 
had  the  lines  run. 

Witherow,  the  administrator  of  the  estate  of  Ramsey,  obtained 
a  warrant,  dated  9th  October,  1846,  for  300  acres,  in  part  sur- 
veyed, as  the  draft  from  the  office  of  the  deputy  surveyor  shows, 
on  the  28th  November,  1846,  and  completed  on  the  19th  June, 
1847 — 330  acres  surveyed — ^improved  land.  Literest  from  Ist 
July,  1800. 

In  1846,  Witherow,  the  administrator  of  the  estate  of  Ramsey, 
sold  at  public  sale  315  acres  38  perches,  be  the  same  more  or  less. 
It  was  knocked  down  to  Caldwell,  who  purchased  it  for  Hoover,  the 
plaintiff.    It  was  advertised  as  300  acres  of  warranted  land. 

Deed  by  John  Witherow,  administrator  de  bonis  non,  &c.,  of 
John  Ramsey,  to  Elias  Hoover,  1st  April,  1847>  for  land,  descri- 
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bing  it  by  metes  and  bounds,  containing  815  acres  38  perches, 
&c,  be  the  same  more  or  less;  and  also,  all  the  right,  title,  inter- 
est, property,  claim  and  demand  of  John  Bamsey,  at  his  death, 
of,  into  and  out  of  all  the  contigaoos  land  outside  of  said  bounda- 
ries, which  the  said  John  Ramsey  or  his  heirs  have  paid  taxes  for, 
or  claimed  by  virtue  of  their  improvement  or  possession,  in  Black 
Log  Valley, 

James  Kamsey — My  father  had  no  other  land,  I  believe,  in 
Springfield  township. 

1847,  June  15. — ^Warrant  to  Elias  Hoover  for  100  acres  im- 
proved, &c..  Black  Log  Mountain  N.  W.  John  Lock's  improve- 
ments S.  W.  George  Cluggage  North,  known  as  Ramsey's  im- 
provement, interest  from  17th  October,  1799. 

Survey  in  the  name  of  Elias  Hoover  for  100  acres,  dated  19th 
June,  1847 ;  surveyed  by  Samuel  Caldwell,  D.  S. 

Neither  of  these  surveys  on  the  warrant  to  Witherowor  Hoover 
were  certified  from  the  Iwd  office.  Samuel  Caldwell  proved  them 
to  be  official  surveys,  made  by  him  in  the  capacity  of  deputy  sur- 
veyor. 

His  Honor,  Judge  Wilson,  observed  to  the  jury :  "  The  warrant 
takeh  by  Witherow,  administrator  of  Ramsey,  would  have  located 
for  all  that  could  be  surveyed,  according  to  the  claim  by  the  war- 
rant, without  interfering  with  the  survey  of  Lock,  which  had  been 
located.  It  i$  in  filling  the  call  of  the  Hoover  warranty  which  he 
claimed  to  have  located  under  his  purchase  from  Witherow,  as  sta- 
ted in  his  deed,  that  occasioned  the  interference  in  their  location. 

The  court  inter  alia^  charffed  the  jtiry : 

The  facts  of  the  case  are  for  you.  The  plaintiff,  to  authorize 
bis  recovery,  cannot  depend  on  the  later  warrants  and  surveys  to 
make  out  his  title.  He  must  depend  on  his  possession;  and 
whether  he  has  made  out  an  actual,  notorious,  and  distinct  and 
adverse  possession  of  the  land  in  dispute,  continued  and  uninter- 
rupted for  a  period  of  twenty-one  years  previous  to  the  bringing 
of  this  suit,  you  will  determme. 

Verdict  was  rendered  for  defendant?. 

There  were  a  number  of  errors  assigned.  The  material  ones 
appear  to  have  been: 

The  court  erred  in  charging  the  jury  that  the  plaintiff  could  not 
recover,  unless  he  had  shown  an  adverse  possession  against  de- 
fendants, uninterrupted  for  twenty-one  years,  &c. 

The  court  erred  in  instructing  the  jury  that  the  statute  of  lim- 
itations of  twenty-one  years  had  any  application  to  the  case,  as  it 
appeared  in  evidence  between  the  i)laintiff  and  defendants ;  and 
that  the  plaintiff  could  not  recover  without  bringing  himself  within 
the  protection  of  the  statute. 
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The  case  was  argaed  by  Fisher  for  plaintiff  in  error.  He  con- 
tended, inter  alia^  that  no  removal,  short  of  seven  years  can  pre^ 
vent  a  subsequent  possession  from  being  attached  to  a  former  pos- 
session. 

BuRNSiDB,  J.,  said,  if  a  possessor  leaves  the  land  and  remains 
away  for  years,  and  returns,  he  must  begin  de  novo. 

Blair  and  McAUister  for  defendants  in  error.  It  was  contended 
that  if  the  court  are  satisfied  that  plaintiff  had  not  had  adverse 
possession  for  twenty-one  years,  they  would  not  reverse,  although 
the  court  might  think  that  he  could  sustain  his  other  exceptions. 
That  it  did  not  appear  that  plaintiff  had  claim  to  any  land,  by  oc- 
cupancy, much  less  the  land  in  dispute. 

The  opinion  of  the  court  was  delivered  by 

BuRNSiDE,  J. — ^I  throw  out  of  this  case  the  consideration  of  the 
applications  of  Brown  and  Harrison  of  1767.  These  surveys 
were  made  before  the  revolution.  Both  parties  settled,  and  held 
adverse  to  them.  Neither  are  the  owners  of  these  ancient  sur- 
veys, and  both  parties  rely  on  their  improvements,  and  subsequent 
warrants  and  surveys. 

The  improvement  of  Ramsey,  under  which  the  plaintiff  claims, 
is  the  oldest,  but  it  was  often  without  an  actual  resident  settler. 
It  appears  that  he  claimed  the  land  in  question  in  1813,  when  he 
had  a  private  survey  made,  which  included  it.  His  tenants  also 
cleared  some  patches  upon  it,  which  were  at  times  grown  over  with 
saplings. 

Lock's  settlement  commenced  about  the  vear  1804,  and  was 
better  continued  than  Ramsey's.  After  the  death  of  Ramsey,  his 
administrator  took  a  warrant  for  300  acres.  He  had  a  survey 
made,  returned  and  accepted  for  330  acres,  excluding  the  land  in 
controversy,  prior  to  the  defendant  taking  out  his  warrant.  With- 
erow,  the  administrator  of  Ramsey,  made  a  sale  of  the  claim.  It 
was  bought  by  Caldwell,  the  deputy  surveyor,  for  Hoover,  who 
never  entered  any  complaint  against  that  survey  at  the  land  office, 
nor  do  we  hear  of  any  complaint  from  the  heirs  of  Ramsey  to 
correct  that  survey.  Hoover  got  all  the  land  he  purchased  and 
paid  for.  Lock  took  his  warrant  in  1846,  calling  for  interest  be- 
yond the  date  of  his  improvement,  and  had  the  land  in  question 
mduded  in  his  survey,  which  was  returned  and  accepted.  Subse- 
quent to  this,  Hoover  took  a  warrant  for  the  land  in  dispute,  which 
lay  between  his  survey,  on  the  Ramsey  improvement,  and  the  line 
run  by  Ramsey  in  1813.  No  warrants  or  surveys  were  shown  by 
either  party  from  the  land  office;  all  the  papers  in  evidence  came 
from  the  office  of  the  deputy  surveyor.  This  bundling  and  slo- 
venly mode  of  trying  an  ejectment  is  no  credit  to  me  profession. 
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Hoover  claims  an  equity  from  the  old  improvement  of  Ramsey. 
The  taking  of  two  warrants  on  one  improvement  is  a  novelty. — 
From  me  such  a  practice  will  receive  no  encouragement.  It  is  in- 
consistent with  the  principles  which  have  heretofore  governed  our 
land  titles.  Our  law  allows  lands  to  be  taken  up  by  warrant  and 
survey,  or  |by  improvement,  and  a  warrant  founded  on  that  im- 
provement and  a  survey.  I  am  unable  to  discover  any  equity  or 
title,  derived  from  Ramsey's  improvement,  to  support  this  warrant 
of  Hoover.  Claims  under  improvements  are  classed  as  imperfect 
rights  to  land,  1  Yeates^  500,  516,  although  an  improver  in  this 
purchase  of  1754,  in  which  this  land  is  situated,  was  entitled  to 
WO  acres,  and  at  this  time  to  400,  where  there  is  so  much  vacan- 
cy. Tet  he  may  take  less,  and  when  he  comes  to  make  his  sur- 
vey he  may  change  his  boundaries,  or  at  any  other  time,  provided 
the  land  is  vacant,  and  no  other  is  affected  by  the  change.  When 
he  does  take  a  warrant,  and  has  his  survey  made  and  returned,  he 
is  bound  by  that  survey,  Davis  v%.  Keefer,  4  Binn,  161.  A  set- 
tler may  lunit  his  claim  to  a  less  quantity  than  is  usually  surveyed, 
and  will  be  bound  in  his  limitation  as  against  an  interfering  right, 
Hamilton  vs.  McGulloch,  Add.  272.  When  Hoover  bought  the 
land,  surveyed  and  returned  from  Witherow,  Lock  had  some  pos- 
session of  the  land  in  dispute  and  claimed  it. 

I  am  unable  to  discover  that  the  claim  in  his  deed,  beyond  his 
purchase,  can  help  him.  His  title  only  commenced  for  the  land 
in  controversy  from  the  date  of  his  warrant.  I  deem  it  unneces- 
sary to  review  any  of  the  other  points  raised  by  the  learned  coun- 
sel of  the  plaintiff,  as  the  view  I  have  taken  of  the  cause  puts  an 
end  to  all  controversy  between  the  parties. 

The  judgment  is  affumed. 


Jackson  et  al.  versus  Summerville. 

Actual  Araud  yitiates  all  contracts  into  which  it  enters,  and  renders  them  null 
and  Toid,  and  such  cannot  be  affirmed  by  the  party  defrauded.  A  deed  obtained 
by  actual  fraud,  is  void  as  to  the  party  defhtuded  and  is  incapable  of  confirmation. 

Though  a  judgment  of  a  court  of  competent  jurisdiction  cannot  be  oyertumed 
in  a  collateral  proceeding,  upon  an  allegation  of  mittake  or  error ;  yet  where  actual 
fraud  has  been  used  by  a  party  in  procuring  a  deed,  and  the  deed  is  used  as  a 
means  of  obtaining  a  judgment  in  partition  as  to  the  land,  part  of  which  was  con- 
T^ed  by  the  deed,  the  decree  is  yoid  to  the  extent  of  the  fraud,  as  to  the  party 
defrauded,  though  it  may  be  yalid,  with  respect  to  other  interests,  not  involyed  in 
the  Araud. 

Where  two  or  more  persons  are  parties  to  a  fraudulent  act,  the  declarations  of 
each  in  relation  to  it,  in  the  absence  of  the  ot3ier,  are  admissible. 

Where  a  yendor  or  her  representatiyes,  aft«r  the  fraud  has  become  known,  re- 
ceiyes  the  consideration  money  agreed  to  be  paid,  by  a  fraudulent  yendee,  but  where 
BO  new  contract  for  additional  consideration  has  been  made,  respecting  the  subject 
matter  of  the  contraot,  it  is  not  such  an  act  as  will  yirtoally  re-enact  the  fraudu- 
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lent  contract,  and  estop  the  heirs  or  representatiyes  of  the  party  demanded  from 
disaffirming  the  contiraot 

Fraud  is  not  to  be  presomed,  it  must  be  dearly  proyed ;  or  it  may  be  inferred 
from  facts,  clearly  proyed,  leading  to  that  conclusion. 

A  deed  to  which  merely  legal  fraud  is  imputed,  will  not  protect  apurchaser  with- 
out notice,  unless  he  has  paid  his  purchase  money;  so  much  more  would  such  a 
purchaser  be  without  protection,  where  the  fraud  was  actual^  and  where  he  has 
not  paid  his  purchase  money. 

Error  to  the  Common  Pleas  of  Blair  county. 

This  was  an  action  of  ejectment  brought  by  William  Summer- 
ville,  James  Summerville  and  others  vs.  Thomas  Jackson  and 
others,  for  about  167  acres  of  land  in  and  around  Gajsport,  in 
Blair  county. 

Plea  not  guilty. — ^Before  jury  sworn  plaintiffs  by  written  dis- 
claimer filed  ^^  disclaim  title  to  any  lot  or  lots  in  the  borough  of 
Gaysport,  excepting  such  as  are  in  the  ownership  of  Thomas 
Jackson  or  David  E.  Porter,  or  their  tenant,  M.  Criswell." 

The  plaintiffs  claimed  as  heirs  of  Ruth  Summerville. 

Defendants  claimed  under  a  deed  from  James  Summerville  and 
Buth  his  wife,  to  Thomas  Jackson,  one  of  the  defendants,  dated 
April  13th,  1830,  and  a  judgment  or  decree  in  an  action  of  parti- 
tion, for  a  reference  to  which  and  various  facts  testified  to  in  the 
case,  see  the  following  portions  of  the  charge  of  his  Honor,  Judge 
Taylor. 

The  plaintiffs  counsel  were  allowed  on  the  trial  to  prove  certain 
declarations  of  Garber,  made  in  the  absence  of  Jackson,  which 
admission  was  excepted  to  on  part  of  defendants. 

A  variety  of  evidence  was  given  in  the  case. 

Amongst  other  matters,  it  appeared  that  Jackson  conveyed  an 
undivided  third  part  of  the  land  to  Christian  Garber,  whose  exe- 
cutor under  the  powers  vested  in  him  by  the  will  of  his  testator, 
sold  the  interest  which  Gturber  had  to  Wilson  and  Shoenberger, 
at  a  public  sale,  to  whom  a  deed  was  made  bearing  date  the  Ist  day 
of  January,  1848.  The  heirs  of  Mrs.  Summerville  gave  no  no- 
tice of  their  claim  to  the  land  at  this  sale. 

His  Honor,  Judge  Taylor,  charged  the  jury,  inter  alia. 

William  Holliday,  in  and  by  his  last  will  and  testament,  dated 
11th  July,  1796,  and  proven  30th  September,  following,  devised 
one-half  of  the  tract  of  land  on  which  he  lived — a  tract  in  the 
name  of  Thomas  Yanbuskirk,  and  now  in  possession  of  the  defend- 
ants, and  in  controversy  here — ^to  his  daughter  Ruth ;  and  the 
other  half  to  his  daughter  Mary.  Buth  was  married  to  James 
Summerville,  both  of  whom  are  deceased ;  and  the  plaintifl^  are 
shewn  to  be  six  of  the  seven  of  the  heirs,  and  as  sucn,  claim  their 
proportion  of  her  undivided  interest  in  the  land. 

The  defendants,  in  answer  to  this  prima  fa^na  case  of  the  phun- 
tifb,  produce  a  deed  of  James  Summerville,  and  Buth  bis  wife, 
dated  13th  April,  1830,  to  Thomas  Jackson,  for  Buth's  interest 
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ftnd  estate  in  the  land  in  question.  And  this,  of  course,  if  this 
were  the  whole  case,  would  be  a  complete  defence ;  as  it  is  a  con- 
Teyance,  by  the  ancestor  of  the  plaintiffs,  of  the  very  estate  which 
they  here  claim  as  her  heirs.  It  is  also  shown,  as  a  further  part 
of  the  defendants'  case,  that  Mary  HoUiday,  the  sister  of  Ruth, 
and  td  whom  the  other  half  of  the  land  on  which  he  lived  and 
died  was  devised  by  their  father,  married  Adanr  Galbraith,  and 
died,  leaving  six  children,  her  heirs ;  that,  on  a  judraient  against 
Joseph  Galbraith,  one  of  these  heirs,  his  interest  and  estate  in  his 
mother's  undivided  half  of  the  land,  was  sold  by  the  sheriff  the 
80th  day  of  August,  1880,  to  Thomas  Jackson,  and  the  sheriff's 
deed  acknowledged,  13th  January,  1831 ;  and  that,  subsequently, 
in  an  action  of  partition  in  the  court  of  Common  Pleas,  of  Hun- 
tingdon county,  which  had  been  commenced  to  No.  16,  April 
Term,  1827,  by  John  M'Oahan,  who  represented  three  of  the 
Galbraith  heirs,  against  James  Summerville  and  Ruth  his  wife, 
and  the  other  Galbraith  heirs,  and  in  which  judgment  was  con- 
fessed on  the  17th  November,  1827,  Thomas  Jackson,  by  his 
attorney,  in  right  of  James  Summerville  and  Ruth  his  wife,  and 
others,  appeared  in  court  on  the  16th  day  of  January,  1831,  and 
accepted  ^e  property,  (all  the  parties,  on  notice,  having  refused 
or  £uled  to  appear,)  at  the  valuation ;  and  the  whole  tract  of  land 
was  decreed  to  him,  his  heirs  and  assigns,  on  his  paying  into  court 
on  the  first  Monday  of  March  following,  (and  wnich  the  record 
shows  he  did  do)  one^half  of  the  appraised  value  of  the  land,  and 
one-half  of  the  costs. 

T3ie  possession,  therefore,  of  the  defendants,  is  not  merely  of 
the  undivided  interest  of  Ruth  Summerville,  but  of  the  entire  tract, 
devised  by  their  father,  William  Holliday,  to  Ruth  and  Mary,  as 
tenants  in  common;  and  the  title  under  which  they  seek  to  pro- 
tect themselves,  does  not  rest  solely  upon  the  deed  of  Summerville 
and  wife  to  Jackson,  but  abo,  upon  the  decree  of  the  court  in  the 
action  of  partition;  and  a  possession  under  both  for  nearly  seven- 
teen years. 

The  title  thus  shown  would  prevail  against  the  plaintiffs  in  this 
action,  and  entitle  the  defendants  to  a  verdict  and  judgment,  un- 
less it  has  been  successfully  impeached  and  overthrown  by  the 
plaintiffs,  and  they  have  thus  removed  the  insuperable  barrier 
which  it  would  otherwise  interpose  to  their  recovery.  And  this 
bnngs  us  to  the  consideration  of  the  real  points  in  controversy. 

It  is  alleged  on  the  part  of  the  plaintiffs  that  the  deed  of  sum- 
merville and  wife  to  Jackson,  was  obtained  bv  means  of  actual 
fraud,  and  is,  and  from  its  date,  has  been  voia ;  that  the  decree 
of  the  court,  adjudging  the  land  to  Jackson,  in  the  action  of  par- 
tition, was  based  upon  that  deed,  and  is  also  void,  as  to  the  plain- 
tifs,  or  so  far  as  interferes  with,  or  affects  their  rights;  and  that 
neither  the  one  or  the  other  is  a  bar  to  iheir  recovery  in  this  ac- 
VOL.  !• — X. 
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tion,  as  heirs  of  Ruth  Summerville.  On  the  other  hand,  while  the 
alleged  fraud  is  denied  by  the  defendants,  it  is  contended  that  the 
judgment  and  decree  in  the  action  of  partition,  cannot  here,  in 
this  action,  be  inquired  into,  or  set  aside ;  but  are  conclusiYeimoii. 
the  rights  of  all  the  parties  to  that  action,  and  their  privies.  Now, 
if  the  defendants  are  correct  in  this  position,  there  is  an  end  to 
the  controversy ;  for,  if  the  decree  is  conclusive,  it  furnishes  them 
an  impenetrable  shield,  and  a  certain  protection. 

1.  The  first  inquiry,  therefore  is,  can  the  plaintiffs  collaterally 
in  this  action  impeach  the  decree  of  the  court  in  the  action  of 
partition  ?  or  is  it  to  be  taken  as  conclusive  against  them  ? 

This  is  a  question  of  law  to  be  decided  by  the  court. 

4c  ♦  ♦  ♦  ♦  ♦  4c4c4c 

Upon  the  most  anxious  and  careful  consideration  of  the  subject, 
we  are  therefore  of  opinion  that  the  law  is  with  the  plaintifis;  by 
which,  however,  we  would  be  understood  to  say,  or  we  mean  noth- 
ing more,  than  that  they  are  not  estopped  or  concluded  by  the 
decree,  from  going  into  the  inquiry  proposed. 

Another  point  is  raised  by  the  defendants  which,  if  ruled  in 
their  favor,  would  be  fatal  to  the  plaintiffs'  action;  and  that  is, 
that  the  plaintiffs  by  receiving  the  money  which  was  the  original 
consideration  of  the  deed  to  Jackson,  at  the  time,  in  the  manner 
and  under  the  circumstances  disclosed  in  the  evidence,  are  estopped 
or  precluded  now  from  impeaching  the  conveyance. 

We  state  the  facts  as  they  appear  in  the  defendants'  evidence. 
The  deed  bears  date  13th  Apnl,  1830,  and  acknowledges  in  the 
usual  form,  the  payment  of  the  consideration  money, — J860. 
$100  was  really  paia  at  the  time,  and  Mr.  Jackson's  note  taken 
for  the  balance.  This,  as  David  Summerville  testifies,  was  held 
until  the  19th  October,  1837,  and  on  that  day  exchanged  for  Mr. 
Garber's  note.  After  Mrs.  Summerville's  death,  her  administra- 
tor returned  this  note  as  a  part  of  the  assets  belonging  to  her  es- 
tate, in  the  inventory  filed  30th  March,  1841 ;  and  in  his  admin- 
istration account,  passed  1st  January  1846,  he  charges  himself 
with  the  money  received  upon  it,  taking  credit  for  sundry  small, 
usual  disburseiiients,  and  for  various  sums  paid  to  the  different 
heirs.  He  received  the  last  of  the  money  from  Mr.  Garber's  ex- 
ecutor, the  21st  of  January,  1847 ;  and  proves  that  he  paid  to  the 
various  heirs  of  his  mother  their  respective  shares  of  the  balance 
in  his  hand^  as  her  administrator,  ^'as  nearly  as  he  could  ffuess." 
It  is  also  proven  by  Lazarus  Lowry,  that  on  the  7th  or  8th  March, 
1832,  George  Elliott  said  to  Mrs.  Summerville, — '^Mrs.  Summer- 
ville, Dr.  M'Clelland,  [who  it  appears  was  her  relative]  says  you 
can  get  clear  of  that  bargain,"  referring  to  the  contract  witii 
Jacl^on;  to  which  she  rephed,  '^  why  should  I  wish  to  get  rid  <^ 
it — ^they  gave  me  all  I  asked,"  &;c.  It  is  also  shown  that  after 
this,  on  the  18th  October,  1839,  she  drew  an  order  on  Mr.  Garber 
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for  990,  and  upon  which  that  sum  was  paid ;  and  also  shewn,  by 
the  testimony  of  Robert  Campbell,  that  in  the  fall  of  1839,  he 
was  solicited  by  James  Summeryille  one  of  the  plaintiffs,  on  behalf 
of  his  mother,  to  undertake  the  management  of  a  suit  against 
Thomas  Jackson,  for  the  recoverv  of  this  land.  And  these  facts, 
it  is  argued,  in  view  especially  of  the  time  which  has  elapsed,  and 
the  improvements  made  on  the  property,  work  an  equitable  estop- 
pel, and  bar  recovery  in  this  action. 

The  ground,  however,  we  answer,  on  which  the  plaintiffs  rely, 
snd  upon  which  alone  they  can  recover,  if  they  recover  at  all,  is 
that  of  actual,  positive  fraud, — ^fraud  in  deed,  and  not  legal  or 
constmctive  fraud — ^in  the  procurement  of  the  conveyance.  In  such 
ease  it  will  not  be  pretended  it  was  incumbent  on  the  plaintiffs  to 
refund,  or  tender  the  original  consideration  money,  before  bring- 
ing their  suit ;  and  if  they  were  not  bound  to  refand  or  tender, 
could  the  retaining  and  usins  of  it  work  an  estoppel  7  The  contract 
for  the  land  was  complete,  ^en  the  deed  receipted  was  executed 
and  delivered.  The  money  due  upon  the  note,  first  of  Jackson 
and  afterwards  of  Garber,  was  in  our  view,  as  if  it  had  been  in  the 
hands  of  some  other  person  on  loan,  or  had  remained  unused  in 
Mrs.  Summerville's  possession  untU  her  death,  and  afterwards 
passed,  as  a  part  of  her  estate,  to  her  heirs.  Knowledge,  on  the 
part  of  the  defendants,  if  the  money  had  actually  come  into  her 
hands  at  the  date  of  the  deed,  that  she  retained  and  used  it  witii- 
out  complaint  until  her  death,  would  have  afforded  them  as  strong 
evidence  and  assurance  of  acquiescence  even,  as  the  knowledge 
that  it  remained  in  their  own  hands.  But,  if  the  contract  was  of 
the  character  alleged,  it  was  not  the  subject  of  after  confirmation 
by  the  mere  acquiescence,  or  by  acts  merely  amounting  to  the  ac- 
quiescence of  the  party ;  and  the  money  in  question  was  the  orig- 
inal, and  the  receipt  and  use  of  it  as  here  shown  not  a  new,  or  in 
our  view,  in  any  sense  except  one  purely  fictitious,  operating  as  a 
new  consideration.  And,  whatever  weight  the  evidence  on  this 
point  should  have  on  the  minds  of  the  jury,  as  tending  to  illustrate 
the  character  of  the  original  transaction,  we  are  of  opinion  that  it 
does  not  estop  the  plamtiff,  and  shut  out  proof  of  actual^  positive 
fraud. 

8.  The  next  question,  which  is  one  for  the  jury  to  determine 
under  the  direction  of  the  court,  and  which  now  becomes,  here, 
the  general  turning  question  in  the  cause  is, — ^have  the  plaintiffis 
shown  such  clear  and  satisfactory  evidence  of  actual  fraud,  as 
should  render  the  deed  of  Summerville  and  wife,  and  the  decree 
of  the  court  based  upon  that  deed,  void,  and  entitle  the  plaintiffis 
to  recover  ?  The  evidence  relied  upon  to  make  out  or  establish  this 
fraud,  embraces  or  relates  to  three  particulars ;  and  the  jury  will 
be  assisted  in  calling  to  recollection  and  considering  it,  as  it  re- 
lates to  the  allegations. 
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First.  That  JiwjkBon  and  Ghtrbei*,  by  fraudulent  means,  prevented 
others  from  becoming  purchasers. 

Second.  That  they  possessed  and  concealed  knowledge  in  rela- 
tion to  the  location  or  termination  of  the  Pennsylvania  canal,  and 
the  prospective  value  of  the  property  from  that  cause. 

Third.  That  Jackson,  Gurber,  and  Porter,  in  view  of  the  pros- 
pective value  of  the  property,  combined  and  confederated  together 
to  procure  it ;  and  that  they  induced  Summerville  and  wife  to  sell 
and  convey  to  them  her  interest  at  less  than  its  real  value  by  the 
representation  that  it  was  subject  to  a  heavy  incumbrance,  whidi 
the^,  at  the  same  time  knew  aid  not  exist. 

(The  court  here  referred  briefly,  upon  this  point,  to  the  differ- 
ent and  conflicting  statements  and  opinions  of  the  witne^es ;  to 
the  valuation  put  upon  the  whole  tract  by  the  inquest  in  the  ac- 
tion of  partition,  and  to  the  peculiarity  in  finding  that  it  was  so 
valued  "as  unincumbered  land,"  in  connexion  with  the  evidence 
tending  to  show  that  it  was  within  the  knowledge  of  the  inquest 
that  about  60  acres  of  the  land  was  adversely  neld  by  WiUiam 
Holliday,  and  an  island  of  about  7  acres  by  reter  Hewit — ^that 
there  was  something  said  by  or  before  them  about  a  lien  or  incum- 
brance, &o.] 

If,  upon  a  candid  and  careful  examination  of  the  whole  evidence 
bearing  upon  this  point,  you  should  be  of  opinion  that  the  consid- 
eration of  the  deed  to  Jackson  was  less  than  the  fair  value  at  that 
time  of  the  interest  purchased,  your  next  inquiry  will  be,  was  this 
result  attained,  proenred,  o^  brought  about,  by  the  misrepresenta- 
tions alleged  ?  And  this  involves  a  two-fold  mquiry :  First,  were 
the  alleged  misrepresentations,  as  to  the  lien  of  Peters'  heirs,  ac- 
tually made  by  Jackson,  or  Jackson  and  (rarber,  or  either  of 
them,  (tor  there  is  no  evidence  that  Mr.  Porter  had  any  part  in 
the  making  of  the  bargain)  to  Summerville  and  wife  when  uie  con- 
tract was  made,  and  the  deed  executed  and  delivered?  And,  se- 
eondly,  wete  the  vendors  or  ^antors  misled  and  deceived  by  these 
Inisrepresentations,  so  alleged  to  have  been  made,  and  thereby  in- 
duced to  part  with  their  title  ?  If  such  misrepresentations  were 
Made,  ana  Summerville  and  wife  were  so  misled  and  deceived,  and 
induced  to  part  with  their  title  for  less  than  its  value,  it  was  sudi 
fraud  as  wcmld  render  the  contract  and  the  deed,  void.  On  the 
other  hand,  if  the  alleged  misrepresentations  were  not  made, — (»*, 
ihoi]^h  made,  if  they  did  not  mistoad,  deceive,  and  injure, — ^t^ 
Conclusion  would  not  follow. 

Did  then,  Jaekson  and  Garber,  or  either  of  them,  make  the  al- 
leged ndsrq)iesentati6ns  7  Did  they,  or  either  of  them,  at  the 
lii&ing  of  the  contract,  state  or  repres^t  to  the  SummervilleB^ 
the  vendors,  that  the  property  was  subject  to  a  Ken  of  91600  to 
Beta:is'  heirs  7  and  did  they,  at  the  same  time,  know  ti^  it  was 
not  true,  and  that  no  such  lien  was  held  or  cb^ed. 
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Upon  the  whole  we  submit  the  ci^e  to  you  thus ; 

If  YOU  are  satisfied  from  the  evidence,  that  Jackson,  or  Jackson 
wd  Garber,  or  Jackson,  Ghtrber  and  Porter,  who  were  all  inter- 
ested in  the  purchase,  in  order  to  get  the  land  in  view  of  its  pros- 
pective value,  by  procuring  the  undivided  interest  of  Buth  Sum- 
merviUe,  did,  qy  artifice,  misrepresentation,  falsehood,  or  any 
other  means,  contrary  to  the  plain  rules  of  common  honesty,  mis- 
lead and  deceive  her  and  her  )iusband,  and  induce  themi  to  part 
with  her  title  for  leas  than  its  value,  or  for  less  thau  they  woul4 
otherwise  have  taken,  and  to  their  injury,  then  the  plaintiffs  have 
established  such  a  case  of  actual  frauds  as  renders  void  the  con- 
tract and  the  deed,  and  entitles  them  to  recover;  and  your  verdict 
should  be  in  their  favor. 

If,  on  the  other  hand,  you  are  not  so  satisfied  from  the  evidence, 
that  they  were  thus  misled  and  deceived  by  these  parties,  or  some 
of  them,  and  so  induced  by  them,  or  some  of  them,  to  part  with 
her  title  for  an  inadequate  price,  or  tp  her  iniury — even  thousk 
you  should  believe  misrepresentations  were  made  at  the  time — ^the 
defendants  would  be  entitled  to  your  verdict. 

If  you  find  for  the  plaintiffs,  your  verdict  will  be  for  the  undi- 
vided 6-7  of  that  portion  of  the  land  described  in  the  writ,  and 
in  the  possession  of  the  defendants,  Thomas  Jackson  and  Michael 
Oriswell,  or  their  tenants,  or  the  tenants  pf  either  of  them,  at  the 
commencement  of  this  suit. 

If  you  find  for  the  defendants,  your  verdict  will  be  a  general 
verdict  for  the  defendants. 

October,  1849.  The  Jury  found  for  plaintifis  the  undivided  three- 
sevenths  of  the  tract  of  land,  embraced  in  the  writ,  excepting,  &c. 

To  the  charge  and  opinion  of  the  court,  the  counsel  of  the  de- 
fendants accepted. 

On  the  part  of  the  plaintiffs  in  error  were  assigned  the  follow- 
ing, with  other  errors: 

1.  The  court  erred  by  admitting  the  evidence  stated  in  the  first 
bill  of  exceptions. 

2.  The  court  erred  by  admitting  the  evidence  stated  in  the  se- 
cond bill  of  exceptions. 

In  the  charge : 

1.  The  court  erred  by  instructing  the  jury  that  the  plaintifis 
were  not  concluded  by  the  decree  of  the  court  of  Common  Pleas 
of  Huntingdon  county,  in  the  action  of  partition. 

2.  The  court  erred  by  instructing  the  jury  that  the  plaintiffs 
were  not  estopped  by  the  acts  of  acquiescence,  and  the  collection 
and  receipt  of  the  balance  of  the  purchase  money,  by  Ruth  Sum- 
merville  and  themselves,  after  they  had  full  Imowledge  of  the 
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ffrotmd  on  which  they  have  heen  permitted  to  recover  the  land, 
for  which  they  received  the  purchase  money. 

8.  The  court  erred  in  their  instruction  of  the  jury  upon  the  ques- 
tion of  the  alleged  fraud. 

4.  The  court  erred  by  instructing  the  jury  to  find  "the  undi- 
vided 6-7ths  of  that  portion  of  the  land  described  in  the  writ,  and 
in  the  possession  of  the  defendants,  Thomas  Jackson  and  Michael 
Crisweu,  or  their  tenants,  or  the  tenants  of  either  of  them,  at  the 
commencement  of  the  suit,"  embracing  the  undivided  one-third, 
sold  as  Christian  Qtirber's  interest,  to  A.  P.  Wilson  and  Dr.  Pe- 
ter Shoenberger,  innocent  purchasers,  without  notice  of  the  alleged 
fraud. 

The  case  was  argued  by  Miles^  for  plaintiffii  in  error. — ^It  was 
contended  on  their  part  that  from  the  relations  of  the  parties,  at 
the  time  of  the  sale  by  Summerville  and  wife  to  Jackson,  that  no 
such  fraud  was  made  out  by  the  evidence  as  would  invalidate  the 
contract  between  them,  especially  after  the  lapse  of  eighteen  years 
from  the  date  of  the  transaction. 

That  the  vendor  is  bound  to  represent  truly  the  condition  of  his 
title,  but  the  vendee  is  not  bound  to  disclose  ms  knowledge  of  facts 
which  may  increase  the  value  of  the  property,  for  the  purchase  of 
which  he  is  treating.  Where  the  means  of  knowledge  are  equally 
accessible  to  both  parties,  each  must  judge  for  himself;  5  Barr 
469,  70 ;  2  Wheat.  123 ;  Story  on  Contr.  sec.  181 ;  5  Barr  409. 
He  contended  that  Garber  had  disclosed  all  the  knowledge  he  ob- 
tained in  relation  to  the  Peters'  claim ;  and  that  the  evidence  did 
not  prove  that  the  vendors  were  misled. 

He  contended  that  the  effect  of  the  decree,  in  the  action  of  par- 
tition, was  to  conclude  the  plaintiffs,  in  a  two  fold  way. 

1.  By  working  a  change  m  the  condition  of  the  property,  which 
was  the  subject  of  the  decree,  so  fas  as  the  former  relations  of  the 
parties  were  concerned,  turning  it  from  land  into  money,  and  sub- 
stituting the  valuation  money  u)r  the  land. 

2.  By  the  application  of  the  principle  of  legal  estoppel,  by  rea- 
son of  the  relation  which  Ruth  Summerville  sustained  to  the  de- 
cree, as  well  as  by  the  operative  effect  of  the  judgment  in  rem ;  2 
Smith's  Lead.  Cases  490,  504 ;  30  Law  Lib.  105,  440  ;  IBinn. 
299;  ll/S.  &J2.497;  US.kB.186;  9  0ancA143-4;  2Fet. 
Big.  634;  2  U.  S.  Bw.  230,  232;  11  Ohio  Bep.  267 ;  5  Con- 
densed  Bep.  22,  25 ;  Hopkins  vs.  Lee,  4  Watts  280  ;  4  B.  288. 

That  the  acquiescence  of  Mrs.  Summerville  and  her  children, 
for  so  long  a  period,  after  a  knowledge  of  the  defect,  now  alleged 
in  Jackson's  title,  and  of  the  acts  done  by  them,  in  collecting  and 
receiving  the  balance  of  the  purchase  money,  was  to  conclude  and 
estop  them  upon  equitable  principles;  Story  upon  Contr. ^  sec 
167, 168;  9  &&  iJ.  162-8;  12  Peters  198;  1  Baldwin  837;  1 
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-Rawle  168, 171 ;  2  Bart  479 ;  7  TT.  &  /S^.  125  \\\8.k  R.426, 
8:  2  Pa.  Rep.  822 ;  2  /Swz^A*«  i^arf.  Clwe«  487. 

If  the  title  under  the  deed  recorded,  and  the  decree,  was  mere- 
ly a  voidable  title,  was  it  not  confirmed  in  Jackson,  beyond  the 
reach  of  the  plaintiflFs ;  3  F.  &  /X  517  ;  8  Watts  280 ;  1  R.  171. 

8.  What  was  the  effect  of  the  sale  and  conveyance,  by  WiUiam 
Dorris,  surviving  executor  of  Christian  Garber,  dec*d.,  to  Gen.  A. 
P.  Wilson  and  Dr.  Peter  Shoenberger  ? 

They  were  innocent  purchasers,  without  notice,  and  upon  prin- 
ciples already  discussed  in  illustrating  the  application  of  the  prin- 
ciple of  equitable  estoppel  to  the  facts  in  evidence,  they  ought  to 
have  been  protected  from  a  recovery  by  the  plaintiffs.  But  the 
court  instructed  the  jury  to  find  for  the  whole,  in  case  they  found 
for  the  plaintiffs  at  all.  Jackson's  declarations,  that  he  had  boiight 
from  WDson  and  Shoenberger,  were  no  evidence  of  the  fact.  The 
judgment  then  ought  to  be  reversed  on  this  last  ground,  if  on  no 
other. 

As  to  the  bills  of  exception  to  evidence. 

1st  bill.  This  depends  upon  the  conclusiveness  of  the  decree  of 
the  court,  in  the  action  of  partition.  If  the  decree  was  conclusive 
the  evidence  ought  not  to  have  been  admitted. 

S.Blair^  for  defendants  in  error. — Constructive  fraud  may  be 
confirmed,  but  actual  fraud  is  not  susceptible  of  confirmation ;  1 
W.  kS.  188;  7  Barr  58;  4S.k  R.  485. 

The  record  does  not  show  that  Mrs.  Summerville  knew  that 
Jackson  had  obtained  his  title  by  fraud.  When  she  was  told  that 
she  could  get  clear  of  her  contract,  she  was  not  told  hmo  it  could 
be  done. 
-  Election  obtains  only  when  the  rights  are  inconsistent.  Election 
does  not  exist  when  the  party  is  not  informed  of  his  rights.  There 
was  no  new  contract,  or  any  new  consideration  when  the  money 
was  paid;  S  W.  &  S.  86;  do.  193;  17  S.  &  R.  16,  25;  8 
Rawle  896. 

As  to  the  time  a  party  has  to  question  and  correct  a  fraud;  4 
Howard  504,  561 ;  9  Barr  14. 

Stevens^  on  the  same  side. — ^A  contract  actually  fraudulent  is 
incapable  of  confirmation,  though  a  new  contract  may  be  made 
respecting  it ;  8  TT.  &  A  81 ;  4  z^.  &  iJ.  486. 

There  is  no  case  of  actual  fraud  where  a  party  asking  equity, 
is  required  to  do  equity.  The  party  having  no  title,  has  no  equity 
to  ask  ;  2  Watts  66. 

As  to  the  deeds  to  Shoenberger  and  Wilson. — ^They  refuse  to  take 
defence,  and  there  was  no  proof  that  they  had  paid  anything ;  4 
WaUs  859. 

As  to  the  record  in  partition. — ^A  record  may  be  good  for  part, 
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and  bad  for  another  part,  as  in  tiiie  ease  of  husbamd  taking  at  tli;e 
yalnation  land  in  which  his  wife  is  interested ;  6  S.  k  R.  267 ;  8 
do.  167. 

There  may  be  cases  where  a  person  is  not  bound  to  disclose ; 
but  he  must  not  misrepresent. 

The  deed  to  Patrick  Smith  was  given  in  evidence  to  shew  the 
price  paid  for  the  lot. 

The  opinion  of  the  court  was  delivered  by 

Coulter,  J. — ^The  admission  of  evidence  to  impeach  the  deed 
from  Summerville  and  wife,  to  Jackson,  for  fraud,  was  right.  The 
character  of  the  evidence  was  not  objected  to,  and  was  unobjec- 
tionable. It  is  the  object  or  purpose  of  the  testimony  whi<£  ig 
made  the  ground  of  objection,  and  the  test  of  it3  admissibility. 

Positive  or  actual  fraud  vitiates  all  contracts  into  which  it  en- 
ters, and  renders  them  null  and  void.  Piffering  essentially,  in 
this  particular,  from  contracts  which,  on  account  of  their  evil  ex- 
ample, and  their  opposition  to  the  law  and  its  policy,  have  le^ 
frauds  imputed  to  them,  without  presence  of  actual  emit  or  covm. 
These  last  are  merely  voidable,  and  may  be  affirmed.  But  those 
which  are  void  for  actual  fraud,  cannot  be  affirmed  by  the  party 
defrauded.  Essentially  a  legal  nonenity,  even  legal  proceedings 
and  judgments  founded  upon  them  must  give  way  before  the  claim 
of  the  injured  victim,  in  this  case,  the  decree  of  partition  had 
been  made  by  the  court;  after  which,  Jackson,  the  defendant,  pur- 
chased the  title  of  Summerville  and  wife,  one  of  the  parties  to  the 
partition,  and  appeared  in  court,  with  his  deed,  and  claimed  to 
represent  the  Summervilles,  and,  as  their  representative,  elected 
to  take  the  land  at  the  appraisement,  which  was  awarded  to  him 
by  the  court,  and  the  partition  ordered  to  be  firm  and  stable  for- 
ever. 

The  children  of  Summerville  and  wife  seek  to  recover  the  por- 
tion or  purpart  of  the  land  their  parents  conveyed,  because  the 
deed  from  them  was  procured  by  actual  fraud  and  deceit.  The 
evidence  offered  and  admitted  conduced  to  prove  the  most  start- 
ling and  appalling  fraud,  by  which  extreme  old  age  and  imbecility 
were  overcome  by  concerted  falsehood  and  contrivance  on  the  part 
of  men  of  weight  and  character,  in  one  of  whom  the  deceived 
parties  had  uimounded  confidence,  and  by  means  of  which  false- 
hood they  were  induced  to  make  a  deed  for  their  purpart,  for  less 
than  hafr  its  value.  The  evidence  tended  to  prove,  not  only  a 
fraud  upon  the  Summervilles,  but  upon  the  court;  and  its  admis- 
sion was  only  a  just  vindication  of  the  dignity  and  purity  of  the 
judicial  tribunals,  and  the  public  justice  of  the  country.  If  the 
deed  from  Summerville  had  been  forged,  what  just  man  will  say 
that  a  decree  procured  by  it  ought  not  to  give  way  to  the  violated 
rights  of  the  part^  defrauded?    And  what  is  the  difference,  in 
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iW  eye  of  elevated  morals,  between  a  deed  forged,  and  one  pro- 
cured by  falsehood  and  covin  ?  In  the  eye  of  uie  law,  there  is  a 
difference.  One  is  punished  as  a  crime,  and  in  the  other,  the 
part^  is  only  deprived  of  hig  ill-gotten  gains.  The  principle  that 
the  judgments  and  decrees  of  courts,  procured  by  actual  fraud,  are 
null  to  the  extent  of  the  fraud,  as  against  the  party  defrauded,  is 
as  old  as  tJie  times  of  Lord  Coke,  and  is  familar  in  our  own  juris* 
prudence:  Mitchell  V9,  Kintzer,  5  Barty  216,  and  the  cases  there 
cited,  in  the  opinion  of  the  court. 

I  admit  the  position  which  the  able  counsel  for  plaintiff  in  error 
so  earnestly  labored  to  establish;  that  is,  that  the  judgment  of  a  * 
court  of  competent  jurisdiction,  upon  the  point  in  issue,  cannot  be 
overturned  in  a  collateral  proceeding;  because  there  must  be  an 
^ad  to  judicial  proceeding;  and  judgment  is  the  fruit  of  the  law. 
But  there  never  was  a  judgment  or  decree  upon  the  question, 
whether  the  deed  from  oummerville  to  Jackson  was  obtained  b^ 
fraud.  That  decree  was  rendered  upon  the  faith  of  the  fact,  that 
the  Summervilles  were  legally  and  honestly  represented  by  Jack* 
son.  But  if  the  deed  were  fraudulent  and  void,  the  title  never 
passed  out  of  the  Summervilles,  but  still  resides  in  their  legal 
representatives.  Whilst,  therefore,  the  decree  is  good  as  against 
the  interest  honestly  represented  before  the  court,  it  is  void  as 
against  the  interests  not  represente<Lall ;  that  is,  not  represented  0A 
in  the  eye  of  the  law.  As  to  that  mterest,  the  law  takes  it  up 
now,  just  where  the  fraud  and  covin  found  it,  and  wrests  it  from 
the  spoiler.  As  to  that  interest,  the  decree  of  the  court  was,  as 
it  were,  coram  non  jvdice.  Where  parties  have  been  heard,  wr 
due  notice  has  been  given,  the  judgment  or  decree  of  a  court,  upon 
the  point  in  issue,  cannot  be  overturned,  in  a  collateral  proceeding, 
upon  an  allegation  of  mistake  or  error.  That  is  the  law.  But 
where  fraud  has  been  used  by  the  party,  and  enters  into  the  pro- 
curement of  the  decree,  the  law  holds  up  the  mirror  of  truth,  and 
it  fades  away. 

There  was  no  error  in  admitting  the  declarations  of  Garber,  in 
the  absence  of  Jackson.  Even  in  actions  of  conspiracy,  the  evi- 
dence of  the  declarations  of  either  party  is  received  after  the  con- 
cert of  action  and  design  has  been  proved ;  which  was  fuUy  done ; 
but  as  Garber  was  one  of  the  operators,  and  held  an  interest  in 
the  purchase,  the  evidence  was  clearly  admissible. 

The  third,  fourth,  fifth,  sixth,  seventh  and  eighth  bills  of  excep- 
tions are  of  no  account.  They  raise  objection  to  drops  of  evi- 
dence which  are  the  mere  drippings  of  the  bucket,  such  as  must 
fall  out  in  every  case,  of  no  intrinsic  importance  in  the  case,  yet 
germain  to  the  matter,  and  which  may  obUterltte  some  spots  on  the 
cause.  The  defendant  has  not  specified  the  ground  of  objection, 
as  he  ought  to  have  done,  and  I  perceive  none. 

The  first  error  assigned  to  the  charge  of  the  court  below,  as  to 

I.— X* 
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the  conclusiyeness  of  the  decree  of  the  court,  awarding  the  land 
to  Jackson,  has  been  sofficientlj  commented  upon  in  answer  to  the 
first  bill  of  exceptions  to  evidence. 

It  is  clear  that  the  plaintiffs  below  were  not  estopped  or  hin- 
dered from  pursuing  the  land,  bj  the  circumstances  of  old  Mrs. 
Summerville  having  received  payment  of  the  note  given  by  Jack- 
son, in  a  new  note  given  by  Garber.  There  had  been  some  spark 
of  evidence,  that  before  that  time — at  all  events,  before  the  pay- 
ment of  Garber's  note  to  her  representatives,  the  fraud  had  ex- 
ploded, and  became  known  to  the  Summervilles.  But  the  taking 
the  new  note,  and  afterwards  receiving  the  amount,  was  not  such 
a  new  contract,  for  sufficient  consideration,  as,  in  the  eye  of  the 
law,  would  make  a  new  arrangement,  by  which  the  old  contract 
would  be  virtually  re-enacted.  It  was  a  mere  continuation  of  the 
old  arrangement,  without  any  additional  consideration,  substituting 
her  particular  friend,  Garber,  in  place  of  Jackson,  not  so  wefl 
known  to  her.  But  the  reception  of  the  money  by  the  legal  repre- 
sentatives of  Mrs.  Summerville,  operated  no  estoppel,  either  in 
equity  or  law.  They  had  a  right  to  receive  that  money,  and  the 
law  so  adjudged  it,  as  a  just  punishment  for  covin  and  fraud.  A 
fraudulent  vendee  gains  no  title  to  land  by  the  sale,  whilst  at  the 
same  time,  the  vendor  gains  a  good  title  to  the  purchase  money. 
The  policy  of  the  law,  as  a  punishment  to  the  fraudulent  vendee, 
gives  to  the  vendor  a  title  to  the  money,  which  is  not  repugnant 
to,  but  consistent  with  his  title  to  the  land :  Gilbert  vs.  Hoffman, 
2  Watts,  66;  Smull  vs.  Jones,  1  W.  &  S.  188.  But  it  is  sufficient 
on  this  head  to  say,  that  no  lapse  of  time,  nor  any  act  of  confirma- 
tion by  the  party  defrauded,  even  with  a  fall  knowledge  of  the 
facts,  can  restore  and  make  vital  a  contract  dead  on  account  of 
actual  fraud.  A  new  contract,  for  additional  consideration,  may 
be  made ;  but  the  old  is  forever  gone.  Once  a  cheat,  the  thing  so 
remains:  Duncan  vs.  M'CuUough,  4  A  &  iJ.  485;  Chamberlain 
vs.  McLurff,  3  W.  &  S.S6;  Coke  lAUleton,  2146.  But  the  de- 
fendant below  will  be  no  loser  by  the  dissolution  of  the  contract 
He  has  received  out  of  that,  which  has  forever  escaped  reclamation 
by  the  Summervilles,  far  more  than  he  ever  paid,  together  witii 
Garber. 

The  instruction  of  the  court  to  the  jury,  upon  the  subject  of 
fraud,  was  fair,  full  and  according  to  law.  They  were  strongly 
impressed  and  urged  by  the  court  to  be  careful  and  circumspect 
They  were  told  that  fraud  was  not  to  be  presumed,  but  must  be 
clearly  made  out  to  their  satisfaction.  Fraud,  undoubtedly,  may 
be  inferred  from  facts  proved,  clearly  leading  to  that  conclusion. 
But  the  fraud  here  did  not  rest  on  inference :  there  was  distinctly 
proved  the  siiggestio  falsi,  for  the  purpose  of  misleading — ^the 

S positive  acts  of  circumvention,  &c.     But  the  question  of  actual 
raud  was  fairly  submitted  to  the  jury,  and  they  have  found  it 
It  is  now  above  and  beyond  our  reach  in  that  respect. 
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There  is  no  error  in  the  instruction  as  to  the  verdict.  There 
iras  some  evidence  of  a  deed  having  been  made,  by  Jackson,  to 
A.  P.  Wilson  and  Dr.  Schoenberger,  a  few  days  before  this  suit 
was  commenced ;  but  whether  deuvered  or  not  does  not  appear ; 
nor  is  there  any  evidence  that  any  of  the  consideration  money 
was  paid.  It  was  therefore  entitled  to  no  weight,  one  way  or  the 
other,  in  the  cause.  A  deed  to  which  nothing  but  legal  fraud  is 
imputed,  will  not  protect  a  purchaser,  without  notice,  unless  the 
money  is  actually  paid;  otherwise,  he  is  a  mere  volunteer:  Bolton 
V9.  Johns,  5  jBarr,  145.  Much  more  would  the  purchaser  lack 
protection,  when  the  fraud  was  actual  and  flagrant,  unless  he  had 
actually  paid  the  purchase  money.  The  whole  force  of  the  benefi- 
cent principles  of  equity  might  easily  be  frustrated  by  contri- 
vances, unless  the  law  was  so  held.  On  the  whole,  we  see  no  error 
in  this  record. 

Judgment  affirmed. 


McAninch  and  Wife  versus  Laughlin. 

Where  the  facts,  on  which  a  contract  under  seal  is  founded,  are  mutnally  under- 
stood by  the  parties,  or  where  they  have  an  opportunity  of  knowing  them,  but  a 
mistake  was  made  as  to  the  legal  effect  of  them,  relief  will  not  be  extended  to  the 
party  complaining. 

Error  to  the  Common  Pleas  of  Huntingdon  county. 

This  was  an  action  of  Covenant  by  McAninch  and  Mary  his 
wife,  late  Mary  McKee,  widow  of  James  McKee,  v%,  Laughlin, 
on  an  article  of  agreement  hereafter  stated. 

Plea,  covenants  performed,  with  leave  to  give  the  special  mat- 
ters in  evidence,  and  also  a  special  plea. 

James  McKee,  of  Dublin  township,  Huntingdon  county,  be- 
queathed to  his  wife  Mary,  the  use  and  benefit  of  his  whole  land, 
until  his  youngest  son  Henry  came  of  the  age  of  twenty-one,  "  if 
she  continues  my  widow,  and  also  for  the  support  of  her  and  the 
children,  and  if  she  does  not  continue  my  widow,  until  the  said 
Henry  McKee  comes  to  age,  but  marries  another,  I  do  ratify  and 
allow  her  for  her  legacy,  one  horse  and  saddle,  and  one  case 
of  drawers,  together  with  bed  andbedding." 

"  And  I  further  give  and  devise  to  my  said  eldest  son,  James 
McKee,  and  my  youngest  son  Henry  McKee,  their  heirs  and  assigns 
forever,  all  my  leasehold  estate  of  and  all  their  messuages  or  ten- 
ements, with  the  appurtenances,  situated  in  Dublin  township, 
Huntingdon  county,  equaUy  to  be  divided  between  them."     He 
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devised  to  his  children  oertun  personal  property,  and  if  one  of 
his  sons  should  happen  to  die,  without  an  heir,  he  devised  his  part 
to  the  other  son — and  the  residue  of  his  personal  estate  was  to  be 
appraised  and  sold,  within  six  months  after  his  decease,  ^^  for  the 
good  of  my  wife  and  family/*  He  appointed  his  wife  one  of  the 
executors  of  his  will.  Letters  testamentary  to  the  other  executors, 
than  the  widow,  issued  in  1809. 

It  was  proved  that  the  widow  was  married  to  McAninch,  in  1815, 
and  continued  so  for  more  than  20  years. 

James  McKee,  jr.,  died  after  his  mother  married  McAninch. — 
He  died  in  his  minority — ^intestate  and  without  issue.  She  re- 
mained on  the  land  until  it  came  into  the  hands  of  Laughlin, 
eight  or  nine  years  ago. 

Laughlin  purchased  the  land  alluded  to  in  the  agreement  here- 
after referred  to  at  sheriflF  's  sale,  when  sold  as  the  property  of 
Henry  McKee,  the  surviving  son.  Henry  was  younger  than 
James. 

On  the  part  of  the  plaintiffs  was  offered  articles  of  agreement, 
as  follows : 

Alexander  McAninch,  intermarried  to  Mary  McKee,  the  widow 
and  relict  of  James  McKee,  late  of  Dublin  township,  Huntingdon 
county,  and  State  of  Pennsylvania,  deceased,  vs.  Wm.  Laughlm. 

Witnesseth,  that  whereas,  there  never  was  a  writ  of  partition 
or  valuation  had  or  held  on  the  real  estate  of  the  said  James 
McKee,  dec'd :  And  whereas,  the  aforesaid  Wm.  Laughlin,  has, 
by  a  sheriff's  deed,  became  the  owner  of  the  said  real  estate,  stUh 
ject  to  the  said  Mary  McKee' s  claim  to  the  said  real  estate^  hy  right 
of  her  deceased  htisbandy  as  above  named :  Now  know  all  men  bv 
these  presents,  that  we,  Alexander  McAninch,  as  above  stated, 
and  Wm.  Laughlin,  as  above  mentioned,  have  amicably  agreed 
and  appointed  and  chosen  Samuel  Finley,  James  Hudson  and  Ro- 
bert Campbell,  to  go  on  the  said  premises,  and  to  fix  a  valuation%j 
on  the  said  real  estate ;  and  it  is  further  agreed  between  the  said 
parties,  that  the  said  valuation  made  and  agreed  upon  by  the  sud 
Samuel  Finley,  James  Hudson,  and  Robert  Campbell,  as  above 
named,  shall  commence  on  the  first  day  of  April,  A.  D.  1841,  and*} 
to  be  final  and  conclusive,  to  the  decease  of  the  said  Mary  McKee, 
now  Mary  McAninch,  the  said  Wm.  Laughlin  yielding  and  bind- 
ing himself,  his  heirs  and  assigns,  to  pay  to  the  said  Alexand^ 
McAninch,  or  Mary  his  wife,  the  yearly  interest  of  the  one-third 
part  of  the  said  valuation,  during  her  natural  life,  and  no  longer. 
And,  we  further  agree,  in  these  presents,  to  bind  ourselves,  our 
heirs  and  assigns,  executors  and  administrators,  in  the  penal  sum 
of  one  thousand  dollars,  good  and  lawful  money,  each  to  the 
other,  his  heirs  and  executors  and  administrators,  to  abide  and 
stand  to  the  said  valuation  and  appraisement,  as  above  stated,  as 
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iiitness  our  liands  and  seals,  this  twenty-eighth  day  of  April,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and 

Maby  McAninch, 
Alex.  McAninch, 
Wm.  p.  Laughlin. 

Subscribing  witness  called. 

Benjamin  Cross,  examined. — ^Mary  McAninch  was  a  married 
woman  when  this  was  signed. 

Objected  to  by  defencuint ;  that  it  was  not  properly  acknowl- 
edged. It  is  an  agreem^it  in  relation  to  land.  Objection  overruled 
and  defendant  excepts. 

Article  read. 

Report  of  said  referees  written  on  the  back  of  the  article  of 
agreement,  read  as  fbUows : 

^^  We,  the  within  named  Samuel  Finley,  James  Hudson  and  Ro- 
bert Campbell,  did  meet  at  the  request  of  the  within  named  par- 
ties, on  the  said  premises,  on  the  twenty-ninth  day  of  April,  1842, 
and  bein^  ornnized,  did  proceed  to  view  the  premises  within 
mentionea,  and  did  value  and  appraise  the  said  plantation  at  the 
sum  of  fifteen  hundred  dollars,  or  the  yearly  rent,  or  interest  of 
ninety  dollars  a  year,  as  witness  our  liands  and  seals  the  above 
date." 

Plaintiff  also  proved  after  exception  by  defendant,  that  Wm.  P. 
Laughlin  continued  in  possession  of  the  premises  u&der  this  agree- 
ment, and  that  the  first  year's  rent  of  ^0  was  paid  by  him  ta 
plaintiff,  and  that  defendant  expressed  himself  satisfied  with  the 
proceedings  and  result,  <mi  refused  an  offer  to  take  the  land  off 
hu  hands  and  pay  him  the  rentfixedby  the  referees — and  that  he 
has  continued  m  possession  of  the  premises,  and  that  Mary  McAn- 
inch is  still  living. 

Defendant's  counsel  offered  in  evidence  the  will  of  Jas.  McEee, 
dated  28th  March,  1809,  proven  25th  April,  1809,  to  be  followed 
up  with  proof  that  the  property  was  sold  at  sheriff 's  sale,  as  the 
property  of  Henry  Mo^ee— that  he  left  two  sons,  one  of  them 
named  Henry,  and  that  the  title  to  ihe  land  vested  in  him.  This 
offer  to  show  want  of  consideration,  and  that  she  had  no  interest 
in  the  land  as  set  out  in  this  aj^eement ;  and  that  this  a^eem^it 
was  entered  into  by  mistake  of  the  parties  as  to  their  rights ;  and 
that  the  widow  accepted  under  the  wilL 

Objected  to,  because  it  proposes  to  go  into  the  merits  of  the 
questions  admitted  and  settled  by  the  article  of  agreement ;  and 
at  most  the  evidence  offered  only  proposes  to  show  a  mistake  of 
the  parties  as  to  their  rights ;  a  mutual  mistake  of  the  law,  with  a 
ftdl  knowledge  of  the  facts. 

Objection  overruled,  askd  plaintiff  excepts* 

This  was  plaintiffs  ^rs^  bill  of  exceptions. 

Evidence  was  giveui  on  the  part  of  defendant,  that  on  the  day  of 
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sale  of  the  personal  property,  in  1809,  the  widow  got  such  articles 
of  personal  property  as  she  was  allowed  under  the  will,  except  a 
saddle ;  that  some  other  article  was  spoken  of,  and  not  agreed  on, 
and  that  it  might  hare  been  the  saddle  that  was  not  furnished  her 
— nothing  said  about  it  at  the  second  sale  of  personal  property. 
That  the  will  was  read  in  the  presence  of  the  widow.  That  the 
executors  said  they  were  willing  to  give  what  was  specified  in  the 
will  to  her. 

The  act  of  assembly  in  force  at  the  time  of  the  death  of  James 
M'Eee,  sen'r.,  in  relation  to  a  bequest  in  lieu  of  dower,  enacts 
that  ^^  if  any  testator  after  the  passage  of  this  act,  (the  act  of  4th 
April,  1797,)  shall  devise  or  bequeath  to  his  wife,  any  portion  of 
his  estate,  such  devise  or  bequest  shall  be  deemed  and  taken  to  be 
in  lieu  and  bar  of  her  dower,  out  of  the  estate  of  her  deceased  hus- 
band, in  like  manner  as  if  the  same  had  been  so  expressed,  unless 
such  testator  shall,  by  his  last  will  and  testament  declare  other- 
wise, any  law,  usage,  or  custom  of  this  commonwealth  to  the  con- 
trary notwithstanding.  Provided  always,  that  nothing  in  this 
section  contained,  shsdl  deprive  the  widow  of  her  choice,  either  to 
dower,  or  the  estate  so  devised  or  bequeathed." 

Wilson,  J.,  charged  the  jury  inter  aliay  that  under  this  act  oi 
assembly,  she  could  not  be  entitled  to  both  the  bequests  and  the 
dower  in  the  land,  and  if  she  took  the  property  bequeathed  to  her, 
after  knowing  the  provisions  of  the  will,  it  would  amount  to  a 
choice  of  the  estate  bequeathed,  and  Henr^  and  the  purchaser  of 
his  estate  would  take  the  land  discharged  U'om  her  right  of  dower. 
To  bar  her  it  must  be  distinctly  shewn  she  took  under  the  will. 
That  if  she  accepted,  she  had  no  interest  in  the  land,  or  any  right 
to  claim  dower;  and  in  this  event,  defendant  would  derive  no  bene- 
fit under  his  contract  with  her  to  pay  for  her  claim  of  dower,  and 
that  there  would  then  be  no  consideration  for  the  agreement  by 
defendant. 

Verdict  was  rendered  for  defendant,  LaughUn. 

It  was  assigned  for  error : 

1st.  The  court  erred  in  admitting  the  evidence  ofiered  by  de- 
fendant, constituting  the  plaintiff's'  first  bill  of  exception.  The 
evidence  ofiered  and  admitted  only  went  to  establish  the  fact  that 
the  defendant  was  mistaken  as  to  the  right  of  the  plaintifis — ^^the 
evidence  discloses  a  case  where  there  was  neither  fraud,  misoon- 
ception  nor  surprise,  but  a  mutual  mistake,  a  misconception  of  law 
by  both  parties." 

2.  The  court  erred  in  their  charge  to  the  jury,  "  it  is  contend- 
ed" the  court  say,  '^  that  ignorance  of  the  legal  effect  or  operation 
of  the  agreement  entered  into  between  the  parties  will  not  serve 
as  a  defence.  This,  as  a  general  principle,  is  correct,  but  to  it 
there  are  exceptions.    Contracts  based  upon  a  supposed  state 
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of  things  which  had  no  existence  in  f&ct,  will  be  relieve  agai^t 
on  the  ground  of  mistake ;  and  it  is  stated  in  Rankin  t;^.  Mortimer 
7  W.  374,  that  a  materiid  mistake  of  law  is  an  exception  to  the 
rale." 

Blair ^  for  plaintiffs  in  error. — ^The  facts  were  equally  within  the 
knowledge  o^oth  parties — ^the  only  question  was  one  of  pure  law, 
and  defendant  pleads  his  ignorance  of  the  law. 

If  the  detendant  did  not  know  that  the  widow  had  received  the 

Eersonal  pro)»erty  bequeathed  to  her  by  the  will,  he  could  easily 
ave  ascertained.  When  each  party  is  innocent,  and  there  is  no 
concealment  of  facts  which  the  other  party  has  a  right  to  know, 
and  no  surprise  or  imposition  exists,  the  mistake  or  ignorance, 
whether  mutual  or  unilateral  is  treated,  as  laying  no  foundation 
for  equitable  interferences.  It  is  strictly  damnum  absque  injuria  ; 
Story' 9  JEq.y  vol.  1,  §  151. 

The  will  in  this  case  proved  in  1809,  no  act  of  assembly  till 
1811  prescribing  a  time,  or  the  manner  in  which  the  election  of  a 
widow  to  take  under  the  will,  or  not.  If  the  act  of  1811  applies 
to  wills  proved  before,  no  proceedings  were  ever  had  against  the 
widow  to  cause  her  to  determine  her  choice,  and  her  right  to  elect 
still  exists,  unless  her  reception  of  the  articles  devised  to  her, 
amounts  to  a  choice,  and  that  it  would  not;  2  Yeate8  802;  SBro. 
Cha.  Oa.  255. 

Orbiion,  for  defendant,  Laughlin. — ^To  the  first  error  assigned, 
that  if  the  defendant  could  avsol  himself  of  a  want  of  considera- 
tion, as  a  defence,  then  the  evidence  to  show  want  of  title  in  the 
plaintifis,  was  admissible.  The  admission  of  the  evidence  objected 
to  was  right,  if  the  court  did  not  err  in  their  charge  as  to  what 
would  bar  dower,  and  in  relation  to  defendant  using  the  failure  in 
the  title  as  a  defence. 

The  charge  of  the  court  was  more  favorable  to  plaintifis  than 
the  law  woiud  allow ;  for,  in  order  to  make  the  want  of  consider- 
ation an  available  defence  to  defendant,  he  was  required  to  satisfy 
thejury  that  there  was  a  mutiud  mistake. 

Be  dtedl  S.k  B.  4SS;  Id.  ^2;  10  Barr7i;1  TTott*  374. 

That  the  widow  was  barred  of  dower,  2  Yeates  802 ;  Id.  389. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — ^By  decisions  here  and  abroad,  the  principle  of 
Lansdown  vs.  Lansaown,  Mosely  Bep.  264,  has  been  exploded. 
It  was  rejected  in  Rankin  vs.  Alortimer,  7  Watts  872.  The  Su- 
preme Court  of  New  York  alone  is  the  only  one  that  has  hesitated ; 
because  it  leaned,  in  its  latter  days,  towards  the  subtle  equities  of 
the  civil  law.  Chancellor  Kent  certainly  did  not  encourage  the 
notion,  that  a  mistake  of  law  is  ground  of  relief;  for  he  puts  the 
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salo  of  a^orsb,  dead,  but  not  known  to  be  so,  as  an  instance  of 
the  distinction,  between  a  mistake  of  law  and  a  mistake  of  fact. 
Here  the  facts  which  constituted  the  basis  of  the  bargain,  were 
mutually  understood.  The  defendant  was  bound  to  know  tke 
provisions  under  which  he  derived  title ;  and  he  was  bound  to  in- 
quire whether  the  widow  had  elected  to  take  dower,  or  the  devise 
in  lieu  of  it.  The  parties  were  or  ought  to  have  been,  mutually 
informed  of  the  facts  on  which  they  founded  their  agreement.  The 
defence  is  that  she  took  a  benefit  under  the  will,  which  excluded 
her  right  to  dower.  Be  it  so.  But  the  facts  were  wiAin  the 
knowledge  of  both  parties,  and  the  mistake  was  in  the  judgment 
they  formed  of  the  legal  effect  of  them.  The  plaintiffs  have  brought 
their  action  at  law  on  a  specialty ;  and  a  Chancellor  would  not 
interfere  to  rescind  it. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


McMahan  versus  McMahan. 

Where  a  parol  partition  of  lands,  which  had  descended  to  five  heirs,  was  made  in 
the  absence  of  one  of  them  by  the  other  four,  and  the  portions  of  three  of  Uien 
were  set  apart  by  metes  and  bounds,  and  at  the  request  of  one  of  the  heirs  preBMt^ 
the  portion  of  the  absent  one  was  added  to  his,  and  actual  and  exduaye  posseaaoai 
was  taken  of  the  several  portions,  by  those  to  whom  they  were  allotted — the  one 
who  was  absent  may,  after  the  lapse  of  sixteen  years,  at  his  option,  repudiate  the 
division  and  demand  a  new  partition  of  the  whole  tract;  or  h»  may  adopt  aU  the 
features  of  the  division,  and  if  it  does  not  overreach  mesne  rights,  aoquired  Iqr 
third  persons,  may  recover  in  ejectment  his  share  of  the  land  ftrom  the  heir  who 
had  it  allotted  to  himself,  not  however  dauning  for  improvements,  made  upon  the 
land,  since  the  parol  partition. 

The  statute  of  frauds  is  not  a  bar  to  a  recovery  in  the  case,  even  though  the  de- 
fendant, in  pursuance  of  an  arrangement  with  his  father,  had  been  in  possesion  of 
a  part  of  the  land  allotted  to  him  by  the  parol  partition  before  the  same  was  made, 
as  his  entry  on  the  whole  division  was  made  in  pursuance  of  the  parol  partition. 

Errob  to  the  Common  Pleas  of  ffuntingdon  comity. 

This  was  an  ejectment  by  Daniel  McMahan  against  John  Mc- 
Mahan,  for  the  undivided  half  of  56  acres  and  80  perdiee  of  land. 

January  1850 — ^Verdict  for  plaintiff. 

Benjamin  McMahan,  the  fatner  of  the  parties,  died  about  one 
thousand  eicht  hundred  and  twenty-nine^  seized  of  a  small  tract 
of  land,  and  leaving  surviving  him  five  children,  John,  Daniel, 
Benjamin,  Sarah  and  Margaret;  Daniel  was  absent  in  the  west; 
the  four  children  who  were  at  home  desired  to  have  the  smaD 
plantation  divided.  John,  the  plaintiff  in  error,  defendant  below, 
Thomas  Bell,  the  alienee  of  Benjamm,  Sarah  and  Margaret,  pro- 
cured a  surveyor  to  divide  the  premises.  One  MOi  of  the  whde 
was  laid  off  and  taken  possession  of  by  Thomas  Bell ;  one  otbCT 
fifth  was  laid  off  and  taken  possession  c^  by  Sarah ;  and  one  o^er 
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fifth  laid  off  and  taken  possession  of  by  Margaret.  John  acting 
^^as  agent  for  Daniel  *'  stating  that  he  had  made  payment  of  debts 
for  Daniel,  and  requesting  that  Daniel's  part  diould  be  laid  off 
with  his,  (John's,)  that  is,  that  his  and  Daniel's  should  be  laid  off 
together.  It  was  done  so,  and  he  has  been  in  actual  possession  of 
that  part  ever  since.  He  said  to  the  other  heirs,  he  had  claims 
against  Daniel,  and  he  would  settle  with  him  for  his  share ;  he  was 
to  stand  between  the  other  heirs  and  Daniel.  A  draft  was  made 
of  the  land  at  the  request  of  the  heirs  who  were  present. 

Each  of  the  parties  took  possession  at  that  time  of  the  part 
thus  laid  off,  and  have  held  it  ever  since,  in  severalty.  John  had 
no  written  authority  from  Daniel. 

This  action  is  brought  by  Daniel  now,  and  in  affirmance  of  that 
parol  partition  he  asks  John,  his  assumed  agent,  to  give  to  him 
his  share,  thus  set  apart,  and  taken  possession  of  by  John,  in  com- 
mon with  his  own. 

The  main  question  in  the  case,  being,  was  the  partition  thus 
made  binding,  if  subsequently  assented  to  b^  Daniel,  and  is  not 
John  estopped  from  denying  that  such  a  partition  was  made? 
The  father  of  defendant  died  in  1829. 

The  partition  was  made  in  1830.  It  was  a  parol  partition. — 
John  was  living  on  the  land,  part  of  which  was  in  dispute  when 
the  parol  partition  was  made.  He  had  taken  possession  of  a  part 
of  it,  on  which  his  father  lived,  in  the  ^ear  1816,  under  some  ar* 
rangement  with  his  father,  though  it  did  not  appear,  that  there 
ever  had  been  any  line  run,  between  the  part  cultivated  by  him 
and  his  father.  iTor  did  the  evidence  establish  the  precise  limits, 
up  to  which,  John  claimed  exclusive  possession,  except  so  far  as 
appeared,  by  his  occupancy  of  his  house,  bam,  stable,  garden,  and 
the  necessary  ground  around,  together  with  a  wagon  maker's  shop, 
and  the  use  of  the  spring  at  some  distance  from  his  house;  but 
his  exclusive  possession  and  residence,  with  his  family,  horses,  cat- 
tle, &c.  had  been  continued  from  the  time  he  built  ms  house  until 
the  institution  of  this  ejectment. 

It  appeared  that  tihie  father  said  he  had  given  John  a  piece  of 
the  land,  on  which  he  was  living,  to  put  his  buildings  on.  That 
John  had  built  on  it  a  house  and  bam  and  made  other  improve- 
ments and  paled  in  a  garden.  He  farmed  part  of  the  place.  A 
witness  testified,  ^^  I  cannot  say  I  ever  heard  John  say  he  claimed 
the  land,  or  that  he  pretended  to  claim  it." 

Benjamin  McMahan  testified  that  he  was  the  agent  of  Daniel. 
He  sent  him  a  power  of  attorney;  he  got  it  some  three  or  four 
years  aeo.  That  he  called  on  «John,  before  the  beginning  of  this 
suit ;  tmd  him  he  would  take  25  or  80  acres  of  the  land,  and  give 
him  his  buildings.  He,  (John)  said  he  would  not  give  one  acre. 
The  court,  Wilson,  President,  inter  alia,  charged  the  jury: 
The  partition  or  division,  is  not  alleged  to  be  in  writing,  the 

VOL.  I.— T. 
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whole  was  done  by  parol;  and  under  the  rigid  requirements  of  the 
statute,  would  not  be  valid,  although  Daniel  afterwards  assented  to 
it.  But  in  our  mixed  adnunistration  of  law  and  equity,  this  rigid 
rule  of  construction  has  been  relaxed,  and  it  is  now  too  weU  set- 
tled to  be  shaken;  that  where  there  has  been  a  voluntary  partition 
of  lands  by  tenants  in  common,  who  derive  their  title  by  descent, 
when  fair  and  equal,  and  exclusive  possession  taken  and  continued 
by  each  of  his  respective  property,  under  the  division  made  bv 
them,  with  fixed  boundaries,  run  and  marked  on  the  ground,  equi- 
ty will  interfere  and  hold  the  parties  to  the  partition,  so  made. 

If  you  find  that  a  partition  of  the  property  was  made  by  John, 
Sarah,  George  Bell,  and  his  wife,  and  Thomas  Bell,  who  had  the 
interest  of  Benjamin;  that  John  undertook  to  the  other  heirs,  for 
Daniel's  agreeing  to  the  partition  which  they  made ;  that  the 
lines  were  run,  and  marked  on  the  ground ;  that  the  four  severally 
took  exclusive  possession  of  his  part,  under  such  division,  and 
have  continued  such  possession ;  that  John  took  possession  of  the 
56  acres  and  80  perches,  for  his  and  Daniel's  share  ;  that  Daniel 
subsequently  sanctioned  the  arrangement  made  for  him,  by  John ; 
and  that  John  has  before  the  bringing  of  this  suit,  denied  the 
right  of  Daniel  to  his  share  being  in  Uie  66  acres  and  80  perches; 
this  action  would  lie,  and  Daniel  be  entitled  to  recover  the  ui^- 
vided  half  of  the  56  acres  and  80  perches,  unless  he  should  be 
defeated  on  the  other  ground  taken  bv  the  defendant. 

The  defendant  further  alleges  that  he  was  the  owner,  by  a  parol 
gift  from  his  father ;  on  adverse  possession  of  a  portion  of  the 
knd  for  21  years.  To  establish  a  title  by  gift,  the  same  requisites 
that  we  have  before  referred  to,  are  required  to  be  shown  by  the 
party  claiming  under  such  ffift,  to  take  his  ease  out  of  the  opera- 
tion of  the  statute  of  frauds.  The  party  claiming,  must  show 
what  land  was  given  to  him ;  how  much,  and  what  were  the  boun- 
daries. There  must  be  such  evidence,  as  to  what  were  the  boun- 
daries, that  from  the  dear  testimony  a  deed  could  be  drawn,  fixing 
to  a  common  and  reasonable  certamty,  the  boundaries  and  quan- 
tity of  the  land  given ;  and  that  a  possession  was  taken  accord- 
ingly, in  pursuance  of  the  gift.  Is  there  any  evidence  that  there 
was  a  gift  ?  If  there  is,  mts  the  defendant  shown  the  extent  of 
it,  and  the  boundaries  in  any  way  designating  the  lines,  to  which 
the  gift  extended.  We  do  not  see  any  thing  in  the  evidence  to 
warrant  such  conclusion;  and  without  some  evidence  to  establidi 
these  facts,  the  inference  of  a  gift  by  which  the  defendants  coold 
hold,  is  not  to  be  made  against  the  requirements  of  the  statute  of 
frauds. 

At  the  trial,  the  jury  first  returned  a  written  verdict  as  foHows : 
<^We  all  agree  that  the  said  Daniel  McMahan  is  to  have  28  aores 
and  40  perches  of  the  two-fifths  of  the  land  now  in  possessioii  of 
John  McMahan,  so  as  to  let  John  McMahan  have  all  his  kuidings 
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on  the  said  Jolm's  part,  and  neither  of  them  to  pay  any  thing  for 
rent  or  judgments." 

This  verdict  the  court  rejected,  and-  sent  the  jury  back.  The 
jury  then  returned  the  following  verdict  in  writing: 

"We  find  for  the  plaintiff  the  one  half  of  the  undivided  two- 
fifths,  so  as  to  leave  the  buildings  on  the  defendant's  part,  and 
neither  to  pay  any  back  claims  or  rents." 

The  court  asked  the  jury  if  by  the  two-fifths,  the  56  acres  and 
80  perches  described  in  the  writ,  was  intended.  They  said  they 
did,  and  the  court  so  directed  the  verdict  to  be  entered.  The  pro- 
thonotary  then  entered  the  verdict  as  follows :  "  The  jury  respec- 
tively do  say  they  find  for  the  plaintiff,  the  one  undivided  half  of 
the  56  acres  and  80  perches,  so  as  to  leave  the  buildings  on  de- 
fendant's part,  and  neither  party  to  pay  any  back  claims  or  rents." 
On  which  verdict  so  entered  the  court  renaered  judgment. 

Defendant's  points : 

The  court  is  requested  to  charge  the  jury,  that  under  the  evi- 
dence in  this  cause,  there  was  never  any  valid  partition  of  the 
real  estate  of  Benjamin  McMahan,  Sen. 

To  Ist.  We  refuse  to  answer  this  point,  as  matter  of  law,  as  re- 
quested. 

2d.  That  one  tenant  in  common  cannot  sustain  ejectment  against 
one  of  several  of  his  co-tenants. 

3d.  That  there  can  be  no  valid  partition  amongst  tenants  in 
common,  to  bind  them  all;  unless  the  share  of  each  one  has  been 
set  apart  in  severalty  from  each  other  and  from  all  the  others. 

Answer — To  the  2d.  This  general  principle  is  correct.  But 
not  so  when  one  of  the  tenants  in  common  is  ousted  by  the  other, 
or  his  right  to  a  portion  of  the  land,  denied  by  the  one  in  actual 

Cession ;  he  may  have  such  action  to  establish  his  right  before 
esorts  to  his  partition. 
To  3d.  We  refuse  this  answer  as  requested.     There  may  be 
partition  by  two  or  more  heirs,  agreeing  to  take  their  shares  to- 
gether, and  having  it  so  laid  off  to  them. 

A  number  of  specifications  of  error  were  filed,  part  of  which 
vrere— 

The  court  erred  in  telling  the  jury  that  although  Daniel,  the 
plaintiff  below,  was  not  present  at  the  time  of  the  alleged  parti- 
tion, and  knew  nothing  about,  and  was  not  bound  by  it,  or  by  the 
acts  of  John  (in  1830) ;  yet  if  afterwards,  at  the  end  of  sixteen 
years,  in  1846,  Daniel  thought  proper  to  assent  to  the  arrange- 
ment made  for  him  by  John,  it  would  be  ine(][uitable  in  John  to 
disaffirm  his  own  agreement,  and  compel  Darnel  to  resort  to  the 
other  heirs  for  a  recovery  of  his  interest  in  the  estate. 

The  court  erred  in  that  part  of  the  charge  relating  to  ratifica* 
tion. 
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The  court  erred  in  that  part  of  the  charge  beginning  with,  "H 
you  find  that  a  partition  of  the  property  was  made  by  John,  Sarah, 
George  Bell  and  his  wife,  and  Thomas  Bell,"  and  ending  with  the 
words,  "fifty-six  acres  and  eighty  perches." 

The  court  erred  in  saying  to  the  jury  that  if  the  plaintiff  was 
not  entitled  to  the  undivided  half  of  the  fifty-six  acres,  still  he 
might  recover  the  undivided  fifth  of  fifty-six  acres,  eighty  perches. 

The  court  erred  in  answering  the  first,  second  and  third  points 
of  defendant's  counsel. 

The  court  erred  in  charging  the  jury  that  the  defendant  below 
was  answerable  to  the  plaintiff  for  the  rents  and  profits  of  the 
land  claimed  by  the  plaintiff. 

Fisher  for  plaintiff  in  error,  John  McMahan. — ^That  the  pa- 
rol partition  contended  for  was  invalid  by  the  statute  of  firauds 
and  perjuries,  as  possession  was  not  taken,  in  pursuance  of  the 
partition,  John  having  been  in  possession,  before  the  partition  was 
made:  8  S.  &  B.  543;  Story's  JEq.  sec.  762-3.  That  if  the  par- 
tition  was  not  binding,  then  the  claim  of  Daniel  was  to  one-fifth 

Eart  of  the  whole  land ;  and  in  that  event,  all  of  the  heirs  should 
ave  been  joined  in  the  suit:  9  Mass.  Rep.  34 ;  1  Ch.  PI.  83-5; 
5  T.  Rep.  651;  Roscoe  on  Real  ActionSyV^  Vin.  Abt.  Parceners. 

Benedict  and  Orbison  were  for  defendant  in  error,  whom  the 
court  did  not  hear. 

The  opinion  of  the  court  was  delivered  by 

Bell,  J. — The  proof  is  plenary,  and  the  jury  has  found,  in  ac- 
cordance with  it,  that,  in  the  year  1830,  all  the  parties  holding  an 
interest  in  the  real  estate  which  was  of  Benjamm  McMahan,  the 
elder,  (excepting  his  son  Daniel)  made  a  parol  partition  of  it,  by 
which  the  portion  of  each  was  set  apart  by  metes  and  bounds,  dis- 
tinctly marked  on  the  ^ound,  save  the  purparts  of  John  and 
Daniel,  and  these,  at  the  instance,  and  in  pursuance  of  the  express 
request  of  John,  were  thrown  together  in  common.  This  parti- 
tion was  followed  by  actual  possession,  each  tenant  entering  on 
the  part  allotted  to  mm — John  holding  the  only  undivided  portion 
in  his  own  right,  and  as  the  representative  of  his  absent  brodier, 
Daniel. 

Had  the  latter  been  present  and  actually  assenting  to  this  pro- 
ceeding, no  question  could  be  admitted  of  its  entire  validity;  for 
it  is  long  since  settled  that  such  a  division,  if  fair  and  equal,  exe- 
cuted by  a  corresponding  possession,  is  good,  though  some  of  the 
tenants  be  under  coverture,  and  others  of  them  elect  to  hold  their 
purparts,  as  before,  by  community  of  possession:  Litt.  sec.  250; 
Co.  Liu.  169,  a,  180,  267,  a;  Doctor  vs.  Priezt,  2  Stra.  788; 
Ebert  vs.  Wood,  1  B.  216;  Barrington  vs.  Clark,  2 P.M.  115; 
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3  Burr.  1801;  Calhoun  m.  Hays,  4  TT.  &  /SI  127;  Act  of  5th 
Feb.  1821 ;  Alnatt  on  Part.  15,  20.  The  effect  of  such  an  elec- 
tion is  to  continue  the  relation  before  subsisting  between  all  who 
join  in  it,  while  the  other  parties  are  constituted  tenants  in  sever- 
alty, by  an  act  so  unequivocal  that  the  law  finds  no  danger  in 
recognizing  and  sanctioning  it. 

But  Daniel  was  neither  present  nor  assenting  to  the  arrange- 
ment made  by  his  brethren ;  nor  had  he  authorized  John  to  repre- 
sent him  in  the  transaction.  He  was,  consequently,  not  bound 
by  it,  and  might,  at  his  option,  repudiate  it,  by  demanding  a  new 
partition  of  the  whole  tract,  irrespective  of  the  former  division, 
and  regardless  of  the  long  continued  possession  under  it.  On  the 
other  hand,  he  may  adopt  all  the  features  of  that  division,  by  the 
simple  recognition  of  the  acts  done  by  John,  in  his  name ;  for  the 
maxim  is,  that  subsequent  assent  to  an  assumed  agency  is  equiva- 
lent to  a  precedent  authority.  By  such  ratification,  the  doings  of 
the  self-constituted  agent  become,  in  contemplation  of  law,  the 
acts  of  the  principal,  with  all  the  consequences  that  follow  the 
same  act  done  by  previous  authority;  unless,  indeed,  it  might  ope- 
rate to  over-reach  and  defeat  mesne  rights  acquired  bona  fide^  by 
third  persons,  or  subject  them  to  some  loss  or  penalty,  to  which, 
otherwise,  they  would  not  be  liable :  Clark's  Executors  vs.  Van 
Riemsdyk,  9  Uranchy  153, 161 ;  Delefield  vs.  The  State  of  Illinois, 
26  Wend.  Rep.  193,  226;  Wilson  vs.  Tammon,  6  Man.  ^  Ghran. 
236,  244 ;  Hinman  vs.  Cranmer,  9  J?arr,  40 ;  1  Am.  Lea.  Ca. 
420,  et  seq.  in  note;  an  effect  which  cannot  be  attributed  to  the 
ratification  in  this  instance — evidenced  by  the  institution  of  the 
present  action.  On  the  contrary,  its  result  is  to  fortify  and  estab- 
lish rights  founded  in  the  participation  of  the  agent,  and  which  he 
is  now  attempting  to  destroy. 

It  is,  however,  objected  there  is  no  evidence  that  John  assumed 
to  act  as  DanieFs  representative;  or  if  he  did,  there  was  no  entry 
by  him,  in  pursuance  of  the  partition ;  and  consequently,  so  far 
as  he  is  concerned,  it  is  within  the  statute  of  frauds.  But  the 
plaintiff  in  error  is  mistaken  in  both  these  points.  The  evidence 
18  full,  that,  asserting  an  assumed  obligation  to  pay  certain  debts 
due  from  Daniel,  wherefore  he  had  an  interest  in  Daniel's  share  of 
the  land,  as  security  for  the  proposed  outlays,  John,  acting  as  the 
agent  of  Daniel,  preferred  a  request  that  the  purpart  of  the  latter 
should  be  laid  off  in  connection  with  his  own  share.  This  was 
acceded  to  by  the  other  owners,  on  his  promise  to  stand  between 
them  and  Daniel — ^a  promise  in  which  they  seem  to  have  put  the 
fullest  reliance  when  carrying  out  the  family  arrangement.  This 
of  itself  is  sufficient  to  estop  John  from  pursuing  his  present  pur- 
pose to  impeach  the  partition,  on  the  ground  of  Daniers  non-par- 
ticipation in  it;  for  admissions  or  assertions  that  have  been  acted 
on  by  others,  are  conclusive  against  the  party  making  them,  and 
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will  bar  every  attempt  to  erect  a  defence  upon  their  alleged  fal- 
sity: 1  Green.  Ev.  sees.  207,  208.  Indeed,  John  seems  to  have 
been  the  principal  actor  in  bringing  about  a  division  of  his  father's 
land,  from  which,  doubtless,  he  promised  himself  an  advantage; 
and  yet,  strangely  enough,  he  now  assumes  towards  it  an  attitude 
of  hostility,  not  because  his  brother  repudiates  it,  but  in  an  eflfort 
to  defeat  his  assent  to  it;  and  this,  too,  upon,  to  me,  the  incom- 
prehensible notion  that  by  lachea,  which  consists  only  in  permit- 
ting John  to  enjoy  the  occupany  of  his  brother's  share  for  a  series 
of  years,  the  latter  is  forbidden  to  confirm  the  acts  of  the  former 
by  some  unexplained  equity  residing  in  the  qitondam  agent.  Had 
Daniel,  after  the  lapse  of  time  which  has  intervened  here,  at- 
tempted to  reverse  the  partition  made,  in  his  absence,  by  his  bro- 
thers and  sisters,  and  thus  grasped  at  a  share  of  the  improvements 
made  by  each  of  them  on  their  several  allotments,  I  could  have  ima- 
gined the  ground  of  inequity  charged  against  him ;  but  I  am  to- 
tally at  a  loss  when  the  accusation  is  made  to  rest  on  his  full 
recognition  of  their  acts,  and  his  disclaimer  of  all  right  to  partici- 
pate in  their  improvements.  I  cannot  avoid  adding  that,  in  this 
business,  so  far  as  we  may  judge  from  the  record,  John  stands  in 
a  most  unamiable  light.  He  has  been  permitted  to  enjoy,  for 
years,  the  patrimony  of  his  brother,  specially  set  apart  on  his  own 
suggestion  and  assumption  of  creditorship ;  and  now,  when  the 
long  absent  re-appears  to  claim  his  right,  subject  to  the  arrange- 
ments made  for  him,  and  under  the  conception  of  every  just  de- 
mand residing  in  the  agent,  he  is  told  that  the  only  path  to  a  suc- 
cessful vindication  of  his  title  lays  over  the  ruins  of  a  family 
compact,  in  the  faith  of  which  his  relatives  have  lived  and  died. 
I  cannot  but  rejoice  that  we  are  not  compelled,  by  any  abstract 
rule  of  law,  to  countenance  a  proposition  so  fraught  with  injustice, 
not  only  to  the  plaintiff  below,  but  also  to  those  who  have  ex- 
pended their  means  in  full  reliance  upon  the  promises  of  the  de- 
fendant. 

The  attempted  interposition  of  the  statute  of  frauds  is  also 
without  effect.  Even  admitting  an  actual  entry  by  the  defendant, 
upon  the  purparts  allotted  to  him  and  Daniel,  was  necessary  to 
consummate  the  partition — a  position  I  hj  no  means  concede — 
we  have  here  ample  evidence  of  such  exclusive  occupancy.  True, 
the  defendant  had  a  foothold,  in  his  father's  time,  and  by  his  per- 
mission, in  a  small  portion  of  the  tract;  but  it  was  not  until  after 
the  partition  made,  he  entered  upon  the  enjoyment  of  the  whole 
fifty-six  acres,  thirty  perches;  and  it  is  not  denied  that  this  entry 
was  by  virtue  of,  and  in  conformity  with  the  partition.  Besides, 
John's  prior  restricted  occupancy,  on  the  death  of  his  father,  as- 
sumed the  condition  of  a  possession  in  common  with  the  other 
tenants — -per  my  et  per  tout;  and  his  subsequent  distinct  hold- 
ing is  referable  alone  to  the  actual  division  then  made.     The  case 
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is,  therefore,  strictly  within  the  rale  which  looks  to  part  perform- 
ance of  an  oral  contract  touching  the  title  of  lands,  as  essential 
to  found  a  claim  for  a  specific  performance  of  it. 

At  the  time,  then,  of  the  institution  of  this  suit,  all  the  owners 
of  this  tract  of  land  stood  in  the  relation  of  tenants  in  seyeralty, 
in  respect  to  each  other,  except  John  and  Daniel,  who,  by  their 
own  choice,  continued  to  be  tenants  in  common  of  that  portion 
assigned  to  them.  As  a  necessary  consequence,  the  objection  that 
this  action  should  have  been  brought  against  all  of  the  heirs,  fails 
with  the  assumption  of  a  continued  joint  holding,  upon  which  it  is 
bottomed.  The  joint  possession  having  been  seyered  by  a  valid 
act,  and  John  being  thus  left  in  the  position  of  one  tenant  in  com- 
mon claiming  in  exclusion  of  his  fellow,  is  subject,  alone,  to  the 
suit  of  the  excluded  tenant.  That  this  suit  may  be  by  an  action 
of  ejectment,  after  a  simple  denial  of  his  right  to  participate  in 
the  enjoyment  of  the  land,  upon  the  doctrine  of  constructive  ous- 
ter, is  established  by  Law  V8.  Patterson,  1  W.  k  S,  184,  and 
numy  other  precedents. 

What  the  court  said  to  the  juiy  on  the  subject  of  Daniel's  right 
to  defalk  the  profits  received  by  «fohn,  against  the  amount  of  debts 
paid  by  the  latter  for  the  former,  is  quite  correct.  Indeed  no  ex- 
ception was  taken  to  it  on  the  argument. 

'The  bills  of  exception  to  evidence  are  subordinate  to  the  gen- 
eral principles  already  discussed,  and  are  ruled  by  them.  There 
is  nothing  m  any  of  the  bills  requiring  distinct  discussion. 

By  moulding  the  verdict  so  as  to  meet  the  facts  of  the  case  and 
the  ascertained  conclusions  of  the  jury,  the  court  did  no  more  than 
was  incumbent  on  it  to  do.  What  was  said  of  ^^back  claims  or 
rents"  may,  if  necessary,  be  rejected  as  surplusage,  though  I,  by 
no  means,  intend  to  say  this  is  essential.  By  the  record  it  ap- 
pears the  judgment  was  entered  omitting  that  portion  of  the  ver- 
dict. 

The  errors  assigned,  and  not  specifically  noticed,  were,  very 
properly,  not  urged  on  the  argument. 

Judgment  affirmed. 

CouLTEB,  J.,  dissented. 
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Meese  et  al.  versv^  Levis  et  aL 

Under  the  act  of  1806,  to  bring  the  opinion  of  the  conrt  properly  upon  the  re- 
cord, it  must  appear  to  haye  been  filed  by  the  jndge  at  the  express  request  of  a 
party  to  the  action,  preferred  before  the  rendition  of  the  verdict. 

A  party  may  be  required  to  specify  what  portions  of  the  charge  he  asks  to  be 
reduced  to  writing,  and  when  the  charge  is  asked  to  be  filed,  it  must  be  pressed  to 
consummation,  within  a  reasonable  time,  otherwise  the  judge  may  disregard  it. 

Under  tiie  statute  of  Westminster  2d,  18  Ewd.  1,  when  an  exception  is  taken  to 
eTidence,  or  to  the  charge  of  the  court,  it  is  necessary  that  the  exception  should 
be  reduced  to  writing,  at  the  trial,  and  presented  in  form  for  the  seal  of  the  judge, 
within  a  reasonable  time ;  when  it  applies  to  the  charge,  embracing  as  much  of  the 
charge  as  is  objected  to ;  if  this  be  omitted,  the  exception  is  considered  to  be  waived. 

In  the  English  practice  where  a  party  who  on  the  trial  has  tendered  a  bill  of  ex- 
ception, brings  a  writ  of  error  before  he  has  procured  the  judge's  signature  to  the 
bill,  he  thereby  waives  it,  and  will  not  be  permitted  by  the  court  of  error  to  ap- 
pend the  bill  to  the  record ;  but  this  irregularity  is  not  material  in  tiiis  court. 

Error  to  the  Common  Pleas  of  Centre  county. 

This  was  an  Ejectment  for  483  acres  of  land,  to  part  of  which 
defendants  disclaimed  title. 

The  cause  was  tried  in  April,  1843.    Verdict  for  plaintifis. 

Writ  of  error  was  filed  in  October,  1849. 

The  charge  given  was  excepted  to  at  the  trial,  on  the  part  of 
both  plaintiffs  and  defendants ;  but  it  was  not  written  out  at  the 
time.  In  1849,  a  writ  of  error  was  taken.  The  cases  of  Bale  vi. 
Brown,  5Barr  291,  and  Waggoner  vs.  Hastings,  5  Barr  300, 
having,  it  was  supposed  by  counsel,  decided  the  law,  contrary  to 
that  stated  in  the  charge,  delivered  in  this  case. 

Woodward,  J.,  in  September,  1849,  filed  a  portion  of  his  charge, 
in  introducing  which,  he  observed,  "not  anticipating  a  removal  of 
the  cause,  the  charge  was  not  frdly  drawn  out  and  filed  at  the 
time,  and  now  six  years  and  more  after  the  trial,  I  can  furnish  no 
more  of  the  charge  than  is  contained  in  the  meagre  notes  made 
before  it  was  delivered."    The  jury  were  told  &c. 

Error  assigned: 

The  court  erred  in  their  charge  to  the  jury  in  saying  "  but  if 
the  color  of  title  extends  on  to  an  older  survey  without  an  actual 
possession  within  the  lines  of  the  older  survey,  the  owner  will  not 
be  ousted  of  his  constructive  possession,  nor  mil  the  holder  of  the 
colorable  title  acquire  title  under  the  statute  to  the  lands  withm 
the  lines  of  the  older  survey." 

The  case  was  argued  by  McMantts  ^  EaU  for  plaintifis  in  error. 

Curtin  for  defendants  in  error. 
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The  opinion  of  the  court  waa  delivered  by 

Bell,  J. — The  only  error  assigned  is  said  to  be  in  the  charge 
of  the  court  below.  But  the  preliminary  question  is  made,  whether 
this  is  so  brought  upon  the  record  that  we  can  with  propriety  no- 
tice it  ? 

The  difficulty  is  ascribed  to  the  very  great  looseness  of  practice 
which  obtains  in  some  portions  of  the  commonwealth,  generated 
by  a  total  oblivion  of  the  distinction  between  a  bill  of  exceptions 
tendered  under  the  statute  of  Westminster,  and  a  request  prefer- 
red imder  our  act  of  24th  February,  1806 ;  and  the  frequent  dis- 
regard of  the  duties  incumbent  on  counsel  pursuing  either  method. 
As  much  misapprehension  seems  to  prevail  on  this  subject,  a  brief 
review  of  the  extent  of  remedy  afforded  by  the  writ  of  error  at 
common  law,  and  as  this  has  been  modified  by  legislative  interpo- 
sition, is  perhaps,  necessary  to  a  full  imderstanding  of  the  point 
now  to  be  decided. 

Prior  to  the  act  of  West.  2d,  13  Ed.  1,  nothing  could  be  revis- 
ed in  error  that  was  not  strictly  of  the  record ;  and  as  that  did 
not  comprehend  anything  averred  ore  tenuSy  or  the  opinions  ex- 
pressed by  the  judges  of  its  legal  effect,  no  investigation  could  be 
had  of  supposed  mistakes  committed  on  the  trial,  either  in  ruling 
questions  of  evidence,  or  in  the  instructions  given  to  the  jury  on 
the  whole  cause  as  proved.  This  was  remedied  by  the  statute  giv- 
ing the  bill  of  exceptions,  by  means  of  which,  extraneous  facts 
proved,  or  alleged,  and  the  opinions  of  the  court  expressed  in  re- 
ference to  them,  are  introduced,  not  strictly  as  part  of  the  record, 
but  as  tacked  to,  and  thus  brought  up  with  it.  This  was  the  only 
mode  by  which  a  party  complaining  of  the  judge's  charge  could 
introduce  it  to  the  notice  of  a  court  of  error,  until  our  act  of  1806, 
required  those  officers  to  reduce  their  opinions  to  writing,  and  to 
file  them  in  the  cause  at  the  request  of  either  party.  W  hen  so 
filed,  they  become  incorporated  with,  and  are  of  the  body  of  the 
record ;  in  this  particular,  among  others,  differing  from  the  bill  of 
exception:  Brown  vs.  Caldwell,  10  S,  &  R.  114.  This  novel  pro- 
vision, though  intended  to  promote  the  convenience  of  suitors  and 
to  facilitate  the  determination  of  controversies,  was  found  in  prac- 
tice not  to  realize  the  benefits  expected  from  it.  On  the  contrary 
BO  far  from  being  an  improvement  on  the  pre-existing  mode,  as  it 
was  said,  it  was  productive  of  additional  trouble,  expense,  and  de- 
lay. Consequently,  although  the  courts  were  at  first  disposed  to 
accord  to  it  a  liberal  extension,  it  was  soon  found  that  public  and 
private  convenience  dictated  a  strict  adherence  to  the  terms  of  the 
act:  Reigart  vs.  Ellmaker,  14  S.  &  B.  124;  case  of  Spring  Gar- 
den, 4  B.  192.  Accordingly,  it  is  now  settled  that  to  bring  the 
opinion  of  the  court  properly  on  the  record,  it  must  appear  to 
have  been  filed  by  the  judge,  at  the  express  request  of  a  party  to 
the  action,  preferred  at  5ie  time  of  the  trial.     A  subsequent 
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prayer  conies  too  late,  though  but  a  single  day  intervenes ;  for  the 
other  party  has  a  right  to  £iow  before  the  rendition  of  the  ver- 
dict what  it  is  his  antagonist  makes  objection  to.  In  this  respect 
it  is  said  to  be  like  a  bul  of  exceptions,  which  must  be  tendered 
at  the  trial,  in  default  of  which,  an  exception  is  regarded  as  waiv- 
ed :  Lancaster  vs.  De  Normandie,  1  nhar.  49 ;  Bratton  vs. 
Mitchell,  5  TT.  69 ;  Holden  vs.  Cole,  1  J?arr,  303.  Some  of  these 
cases,  also  speak  of  the  necessity  of  an  epinieA  to  be  expressed  of 
record.  This  was  not  thought  to  be  requisite  in  the  earlier  deci- 
sions construing  the  act  of  1806 ;  and  as  the  proceeding  under  it 
(l\  is  altogether  different  in  its  character  and  effect  from  the  excep- 

tion given  by  the  English  Statute ;  the  latter  being  but  collateral 
to  the  record  proper,  while  by  the  former,  the  opinion  filed  is  en- 
grafted upon  the  roll,  and  become  parcel  of  it.  I  confess  I  see 
no  good  reason  for  an  express  exception,  since  without  it,  at  com- 
mon law,  the  court  will  take  notice  of  an  error  apparent  on  the 
face  of  the  record  itself,  on  error  brought,  though  no  exception 
was  taken  in  the  subordinate  tribunal.  This  is  done,  every  day, 
where  the  fault  is  in  the  process,  pleading,  verdict,  or  judgment; 
for  exception  is  but  a  method  of  introducing  what  would  not  other- 
wise be  apparent.  Though,  for  these  reasons,  I  would  not  .insist 
on  a  recorded  exception  to  a  filed  charge,  I  heartily  agree  that 
the  party  making  the  request  may  be  called  on  to  specify  what 
portions  of  the  charge  he  asks  to  be  reduced  to  writing;  for,  with- 
out this  restriction,  the  duty  devolved  on  the  judge,  might  become 
oppressive,  if  not  impossible.  But,  in  the  instance  before  us,  there 
was  no  request  to  file  the  charge,  and  in  truth,  it  never  was  filed 
of  record,  within  the  meaning  of  the  act  of  assembly.  Had  there, 
however,  been  a  request  preferred  here,  I  am  of  opinion  the  neg- 
ligence which  has  occurred  since  the  trial  would  be  deemed  a 
waiver  of  it.  I  have  said  the  rule  requires  the  request  to  be  made 
before  verdict  rendered.  Both  reason  and  analogy  demand  it 
should  be  pressed  to  consummation,  within  a  reasonable  time  there- 
after. It  is  the  duty  of  the  party  to  see  to  this,  to  which  end 
the  law  invests  him  with  ample  means  of  coercion,  should  the 
judge  neglect  or  refuse  the  performance  of  his  duty.  Under  pre- 
tence of  such  neglect,  the  complainant  cannot  be  permitted  to  fold 
his  arms  in  inaction  for  years,  and  after  thus  lulling  his  antago- 
nist iuto  fancied  security,  suddenly  revive  the  memory  of  a  re- 
quest, which  his  own  supineness  has  covered  with  oblivion.  Per- 
haps, there  is  no  one  subject  in  practice  which  gives  rise  to  more 
complaint  than  the  alleged  skeleton  character  of  the  charges 
filed  under  the  act;  and  yet,  in  the  large  majority  of  instances, 
this  defect  is  directly  to  be  traced  to  lapse  of  time  permitted  to 
run,  after  the  trial,  without  any  manifestation  of  desire,  that  the 
request  should  be  complied  with. 
ISut  the  present  plaintiff  in  error  did  not  proceed  under  the  act 
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of  1806.  He  mnst^  therefore,  base  his  claim  for  a  review,  upon 
the  Statute  of  Westminster.  Now,  it  has  long  since  been  settled 
that  under  that  statute,  an  exception  to  be  available,  must  be 
stated  in  writing,  and  tendered  at  the  trial,  whether  it  relates  to 
evidence  or  the  final  opinion  of  the  court.  Otherwise,  it  is  con- 
sidered as  waived,  and  the  party  will  not  be  permitted  to  resort  to 
it,  after  a  verdict  against  him:  Jones  vs.  In.  Co.  IBin.  38;  2 
TiMs  Pr.  785 ;  Bright  vs.  Sharp,  1  Salk.  288.  It  was  the  re- 
mark  of  Holt,  C.  J.,  in  the  last  case,  that  though  the  statute  ap- 
points no  time,  the  nature  and  reason  of  the  thing  require  the  ex- 
ception should  be  reduced  to  writing  when  taken  and  disallowed ; 
otherwise,  it  is  left  to  rest  in  the  memory  of  the  judge,  who  can- 
not be  expected  to  retain  a  recollection  of  all  that  passes  before 
him  in  the  press  of  business.  True,  it  is  not  imperative  an  ex- 
ception should  be  put  in  form  and  sealed  during  the  progress  of 
the  trial.  Anciently,  it  was  so  practised,  but  as  the  busmess  of 
the  courts  multiplied  and  became  pressing,  it  was  found  that  con- 
venience and  despatch  required  some  time  to  be  given,  after  the 
trial,  for  the  preparation  of  bills  of  exceptions  noted,  as  is  our 
custom,  by  the  Judge,  during  its  progress.  In  many,  if  not  in 
most  of  the  judicial  districts  of  the  State,  the  period  allowed  for 
this  is  ascertained  by  a  written  rule.  But,  where  no  such  written 
regulation  exists,  the  exception,  whether  it  be  to  evidence,  or  to 
the  charge,  must  be  prepared  and  presented  for  the  seal  of  the 
judge  within  a  reasonable  time.  So  much  was  determined  in 
Morris  vs.  Buckley,  %  S.  k  R.  211;  where  it  was  held  that  a  bill 
of  exception  tendered  to  the  charge  of  the  court  nine  months  after 
the  trial,  came  too  late,  though  tne  exception  was  mentioned  be- 
fore rendition  of  the  verdict ;  that  period  being  altogether  unrea- 
sonable. It  is  almost  impossible,  said  the  court,  that  a  judge 
should  retain  his  charge  in  memory  any  considerable  time.  What 
is  he  to  do  then  if  he  is  called  on  to  seal  a  bill  of  exceptions, 
some  months,  or  even  weeks,  after  ^e  trial  ?  He  must  either 
render  himself  subject  to  an  action  of  damages  by  a  refusal,  or 
run  the  hazard  of  violating  his  conscience,  and  doing  injustice  to 
one  of  the  parties,  by  certifying  a  charge  of  which  he  has  no 
certain  recollection.  Of  the  propriety  of  due  diligence  the  case 
before  us  is  an  illustration.  The  plaintiflF  in  error  acquiesced  in 
the  result  of  the  trial  for  upwards  of  six  years ;  during  which 
time,  no  intimation  was  given  that  the  exception  mentioned  at  the 
trial  was  intended  to  be  pressed.  Nor,  as  is  avowed,  was  anj 
such  intention  entertained,  until  after  recent  decisions  of  this 
court,  applicable,  as  it  was  thought,  to  this  controversy.  In  the 
meantime,  relying  on  this  non-action,  the  winning  party  has  sold 
the  property  in  dispute,  and  the  trying  judge  must  have  dismissed 
the  case  altogether  from  his  memory.  How  then  can  he  under- 
take to  certify  his  opinion,  and  the  facts  that  may  be  essential  to 
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a  proper  understanding  of  it  ?  It  is  obviously  impossible,  unless 
every  word  were  put  in  writing.  We  accordingly  find  it  is  not  at- 
tempted. The  judge  sends  but  a  fragment  of  his  charge,  of  which 
he  recollects  nothing;  and,  for  the  little  he  does  give,  is  depen- 
dant altogether  on  imperfect  memoranda.  But  no  bill  of  excep- 
tion, embracing  even  this,  is  sealed.  Had  one  been  presented  to 
him,  it  is  diflScult  to  perceive  how,  with  propriety,  the  judge  could 
have  given  it  the  sanction  of  his  seal,  indeed,  it  is  clear,  justice 
to  the  other  party,  in  the  absence  of  his  counsel,  would  have  dic- 
tated a  refusal.  A  complainant  has  seven  years  within  which  to 
sue  a  writ  of  error;  yet  no  one  ever  dreamed  this  time  was  al- 
lowed him  to  put  his  objections  in  shape.  Nor  has  it  been  at- 
tempted here.  Nothing  was  done,  after  the  note  of  exception 
made  by  the  judge.  But  this  is  not  enough.  I  repeat  that  when 
a  complainant  proceeds  under  the  Enghsh  statute,  which,  after 
all,  is  the  better  practice;  he  must  put  his  exception  in  form,  em- 
bracing so  much  of  the  opinion  as  is  objected  to,  and  procuring  it 
to  be  sealed  by  the  judge  within  a  reasonable  time.  Omittmg 
this,  the  notice  of  exception  is  considered  to  be  waived :  Pocklin- 
ton  V8.  Hatton,  8  Mod.  — .  In  the  comparatively  recent  case  of 
Dillon  V8.  Roe,  1  Bing.  M.  17 ;  it  was  ruled  that  if  a  party,  who 
on  the  trial,  has  tendered  a  bill  of  exception,  brings  a  writ  of  error 
before  he  has  procured  the  judge's  signature  to  the  bill,  he  there- 
by waives  it,  and  will  not  be  permitted  by  the  court  of  error  to 
append  the  bill  to  the  record.  Here  the  writ  of  error  was  pur- 
chased in  July,  1849 ;  and  the  remnant  of  a  charge  furnished  by 
the  judge  is  dated  September,  1849.  But  I  would  not  be  disposed 
to  insist  on  this  irregularity.  We  found  our  refusal  to  consider 
the  errors  assigned  on  the  total  neglect  of  the  plaintiff  to  dis- 
charge his  duty  in  the  premises,  and  the  time  which  has  interven- 
ed since-it  ought  to  have  been  performed. 

I  am  glad  that  an  opportunity  has  been  afforded  to  point  out 
the  correct  practice,  without  inflicting  an  injury  in  the  particular 
case.  The  case  of  the  plaintiff  in  error  is  without  the  utmost 
stretch  of  the  circle  of  indulgence.  His  long  continued  negli- 
gence deprives  him  of  all  merit. 

Judgment  affirmed. 
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In  a  proceeding  nnder  the  23rd  section  of  the  act  of  18  th  June,  1886,  relating 
to  the  support  and  employment  of  the  poor,  the  record  may  be  brought  up  by  cer- 
tiorari ;  and  this  court  may  then  correct  error  in  the  process,  proceedings,  judg- 
ments and  decrees  of  the  court  of  Quarter  Sessions.  But  in  such  proceeiUng,  this 
court  will  not  examine  into  the  merits  of  the  controTcrsy  upon  facts. 

In  trials  in  the  Common  Pleas,  in  ciyil  cases,  fiusts  may  be  brought  up  by  bill  of 
exceptions,  stating  the  evidence,  and  in  the  same  way,  the  charge  of  the  court  and 
instruction  to  the  jury  upon  the  evidence,  may  be  made  part  of  the  record,  and 
brought  up;  but  neither  the  opinion  of  the  court,  nor  the  evidence  given  in  the 
Quarter  Sessions,  compose  any  part  of  the  record,  or  can  be  made  so,  by  any  form 
of  proceeding  pointed  out  by  the  law. 

If,  in  a  proceeding  such  as  this,  the  party  complaining  has  any  redress,  it  is  by 
apptal ;  but  whether  an  appeal  to  this  court  will  lie,  not  decided. 

This  was  a  certiorari  to  the  Court  of  Quarter  Sessions  of  Mif- 
flin county,  by  the  Overseers  of  the  Poor  of  Derry  township, 
against  the  Overseers  of  the  Poor  of  Brown  Township,  for  medical 
services  rendered  by  a  physician  to  Thompson  and  wife,  who  had 
become  chargeable  upon  Derry  township,  not  having  gained  a 
legal  settlement  therein ;  but  whose  legal  settlement  was  alleged 
to  have  been  in  Brown  township;  and  also  for  attendance  upon 
and  necessaries  furnished  to  them.  An  order  had  been  made  by 
two  Justices  of  the  Peace,  in  May  1849,  upon  the  Overseers  of 
the  township  of  Derry,  requiring  them  to  take  charge  of  Thompson 
and  wife,  and  to  furnish  them  with  medical  aid,  and  such  other 
relief  as  theur  situations  mi^ht  call  for,  until  they  could  be  re- 
moved to  their  last  legal  settlement. 

The  proceeding  was  commenced  under  the  provisions  of  the 
23rd  section  of  the  act  of  June  13th,  1836,  relating  to  the  sup- 
port and  employment  of  the  poor. 

The  facts  of  the  case  were  disputed ;  but  it  appeared  that  the 
physicians'  bill  had  not  been  actually  paid  by  the  Overseers  of 
Derry,  when  the  proceeding  was  commenced. 

The  court  below  decided,  inter  alia^  that  as  the  evidence  does 
not  show  that  they  had  expended  any  money,  the  proceeding  un- 
der the  section  of  the  act,  above  referred  to,  was  improvidently 
commenced. 

Errors  assigned: 

The  court  erred  in  holding  that  because  Derry  township  had  not 
pwd  Dr.  Cummings  the  amount  of  his  bill,  before  this  proceeding 
commenced,  therefore  the  plaintiffs  could  not  recover  in  this  pro- 
ceeding. 

The  court  erred  in  dismissing  this  application  for  the  reason 
that  no  part,  either  of  Bumgariier's  or  Dr.  Cummings'  bill  had 
been  paid  by  Derry  township,  before  this  application  was  made. 
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The  case  was  argued  by  Alexandery  for  plaintiffs  in  error, 
Woodsy  was  concerned  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Coulter,  J. — The  court  may  doubtless  issue  a  certiorari  to  the 
court  of  Quarter  Sesssions  for  the  purpose  of  bringing  up  the  re- 
cord, and  may  correct  any  error  in  the  process,  proceedings,  judg- 
ments and  decrees  of  such  court.  But  it  would  be  out  of  place 
and  out  of  order  to  examine  into  the  merits  of  the  controversy, 
upon  facts.  There  is  no  mode  provided  in  the  law,  by  which  the 
facts  can  be  legitimately  before  this  court.  The  usual  manner  of 
bringing  the  facts  before  this  court,  in  civil  cases,  on  a  writ  of 
error,  is  by  bill  of  exceptions  in  the  court  below,  in  which  the 
evidence  is  stated  and  set  out ;  and  which  bill  is  signed  and  sealed 
by  the  President  of  the  court ;  and  which  becomes  thereby  part 
of,  and  is  certified  with  the  record.  The  charge  of  the  court  and 
instruction  to  the  jury  upon  the  evidence,  is  made  part  of  the  re- 
cord by  the  same  process  of  bill  of  exception,  and  both  become 
examinable  here,  as  part  of  the  record.  JBy  the  25th  section  of 
the  act  of  1806,  it  is  the  duty  of  the  court  of  Common  Pleas, 
upon  the  request  of  either  party,  to  reduce  their  charge  to  writ- 
ing, with  theur  reasons  therefor,  and  file  the  same  of  record  in  the 
cause.  And  in  that  way  also,  the  opinion  of  the  court  becomes 
part  of  the  record,  and  is  certified  with  it ;  and  any  thing  appa- 
rent on  it  is  assignable  for  error  here.  But  neither  the  opinion 
of  the  court,  nor  the  evidence  given  in  the  Quarter  Sessions,  com- 
pose any  part  of  the  record,  nor  can  be  made  so  by  any  form  of 
proceeding  pointed  out  by  the  law.  Hence  it  was  determined  on 
a  certiorari  to  remove  proceedings  for  the  assessment  of  damages, 
that  the  Supreme  Court  will  not  examine  into  exceptions  which 
depend  upon  depositions  taken  in  the  court  below,  relating  to  the 
assessment  of  the  damages ;  Allison  vs.  Delaware  k  Schuylkill 
Canal,  5  Wharton  482  ;  and  in  Overseers  vs.  Overseers,  7  fTatU 
527,  the  late  Judge  Huston,  in  delivering  the  opinion  of  the 
court  says,  "  supposing  the  writ  of  certiorari  does  lie,  yet  the  re- 
dress, which  we  can  give,  is  confined  to  the  regularity  and  legality 
of  the  proceedings.  It  does  not  extend  to  questions  on  the  merits 
depending  on  facts  not  before  us,  and  which,  on  this  writ,  cannot 
come  before  us."  I  know  of  no  decision  which  overturns  this. — 
It  was  supposed  that  the  case  of  West  Buffaloe  v$*  Walker  Town- 
ship, 8  Barr  177,  gave  some  countenance  to  the  exunination  of 
the  merits  and  facts  on  a  certiorari.  But  it  does  not.  There  the 
opinion  of  the  Chief  Justice  was  founded  altogether  upon  tbe  ^- 
fect,  which  quashing  proceedings  in  this  court,  when  the  same 
cause  was  here  before,  had  upon  the  rights  of  the  parties.  It  was 
held  that  it  did  not  preclude  the  party  from  instituting  new  pro- 
ceedings.   In  those  new  proceedings  an  appeal  was  taken  and  also 
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a  certiorari.  The  certiorari  was  determined  as  I  have  stated,  and 
the  appeal  was  allowed  to  proceed,  and  was  determined  in  this 
court,  and  I  suppose  will  be  reported.  If  the  party  complaining 
here  had  any  remedy,  it  was  by  appeal.  Because  the  error  he 
alleges  arises  altogether  on  the  facts,  which  cannot  be  before  us 
on  tnis  proceeding.  I  will  not  say  that  he  has  that  remedy,  be-> 
cause  the  44th  sec.  of  the  act  of  1836,  enacts,  that  if  any  person 
be  aggrieved  by  the  judgment  of  any  one  or  more  magistrates  in 
pursuance  of  this  act,  he  may  appeal  to  the  court  of  Quarter  Ses- 
sions for  the  coimty  in  which  such  magistrate  resides,  except  in 
cases  hereinbefore  specially  provided  for,  whose  decision,  in  all 
such  cases,  shall  be  final  and  conclusive.  The  exception  obviously 
refers  to  cases  in  which  no  appeal  is  allowed  even  to  the  sessions. 
The  19th  sec.  of  the  act  gives  no  countenance  to  an  appeal  to  this 
court,  because  it  refers  in  terms  to  the  court  of  Quarter  Sessions, 
requiring  them  to  determine  appeals  from  justices  of  the  peace 
on  their  merits,  and  without  regard  to  teclmical  forms.  But  I 
will  not  say  that  an  appeal  does  not  lie,  because  they  have  been 
entertainea.  When  the  question  is  distinctly  made  before  the 
court,  it  will  be  determined. 

The  error  assigned  on  this  certiorari  being  on  the  facts  and 
merits,  cannot  be  examined  into  in  this  proceeding. 

Judgment  affirmed. 


Vanpool  et  al.  versus  The  Commonwealth. 

In  criminal  proceedings,  tiiis  court  vill  notice  only  those  errors  which  appear 
on  the  record. 

An  indictment  for  forcible  entry  should  set  forth  what  estate  the  prosecutor  had 
in  the  land ;  for  perhaps  he  is  only  tenant  at  will.  This  court  has  nothing  to  do 
with  the  manner  of  the  trial,  or  with  the  ruling  of  the  court  on  the  trial. 

An  indictment  for  forcible  entry  described  the  premises  as  **all  that  piece  of 
land,  containing  serenty-six  acres  and  one  hundred  and  fifty  perches,  and  the 
aUowance  of  six  per  cent.,  it  being  a  part  of  a  large  tract,  known  as  the  Peter 
Jackson  improvement,  ac^oining  lands  of  Dayid  Henderson  on  the  easf  This  is 
a  sufficient  description  of  the  premises,  so  as  to  warrant  the  court  in  awarding 
reetituti<«. 

OmtTiOKARi  to  the  Court  of  Quarter  Sessions  of  Centre  county. 

The  Commonwealth  of  Pennsylvania  V9.  John  Vanpool  and 
Susannah  Black,  et  dl.  Indictment,  forcible  entry  and  detainer. 
True  bill.    Defendants  being  arrai^ed,  plead  not  guilty. 

And  now,  the  28th  August,  1849,  cause  reached;  trial  ordered 
on,  and  a  jury  of  the  country  called,  who,  being  duly  empannelled, 
sworn  or  aflBrmed,  and  charged  by  the  court,  say,  on  their  oaths 
or  affirmations  as  aforesaid,  that  they  find  the  defendants  guilty. 
Ai^  now,  on  the  81st  August,  1849,  the  court  sentence  the  de- 
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fendants,  John  Yanpool  and  Susannah  Black,  to  pay  a  fine  of  one 
dollar  to  the  commonwealth  of  Pennsylvania;  also,  to  pay  the 
costs  of  prosecution,  and  stand  committed  until  sentence  is  com- 
plied with.  And  the  court  adjudge  and  order  that  the  possession 
of  the  premises  mentioned  in  this  indictment  be  restored  to  the 
prosecutrix,  Sarah  Black. 

Reasons  for  a  new  trial  filed,  31st  August,  1849. 

The  indictment  was  partly  as  follows : 

In  the  Quarter  Sessions  of  Centre  county,  August  sessions, 
1849: 
Centre  County ^  ss: 

The  grand  inquest,  &c.,  do  present,  that  Sarah  Black,  of  the 
township  of  Taylor,  and  in  and  of  the  county  aforesaid,  on  the 
sixth  day  of  April,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  forty-nine,  in  the  township  and  county  aforesaid,  was 
seized  in  her  demesne^  as  qffeey  of  and  in  a  certain  messuage  and 
tract  of  land,  situated  in  the  township  and  county  aforesaid,  and 
described  as  follows: — ^All  that  piece  of  land  containing  seventy- 
six  acres  and  one  hundred  and  fifty  perches,  and  the  allowance  of 
six  per  cent.,  it  being  a  part  of  a  large  tract  knovm  as  the  Peter 
Jackson  improvement^  adjoining  lands  of  David  Henderson  on  the 
east;  and  the  said  Sarah  Black  being  so  seized  thereof  as  afore- 
said, &c. 

Errors : 

1.  The  indictment  does  not  suflSciently  describe  the  locus  in  quo, 
so  as  to  enable  the  court  to  award  restitution. 

2.  The  court  told  the  jury  it  was  not  necessary  to  prove  title  in 
prosecutrix;  which  was  error. 

3.  In  sentencing  defendants  to  make  restitution. 

4.  In  the  manner  of  trying  the  cause;  in  misleading  the  jury, 
by  which  they  found  a  verdict  of  guilty;  and  then  using  the  ver- 
dict as  a  justification  for  sentencing  defendants  to  make  restitu- 
tion. 

The  case  was  argued  by  Hale  and  McAllister  for  the  plaintiffs 
in  error. — To  authorize  an  award  of  restitution,  the  nature  of  the 
estate  must  be  set  out  in  the  indictment:  9  Barr^  184.  The 
premises  were  not  sufficiently  described  in  this  indictment,  so  as 
to  give  warrant  to  the  court  to  award  restitution.  It  is  not  averred 
what  part  of  the  premises  adjoined  the  Peter  Jackson  improve- 
ment, whether  the  whole  tract,  or  the  part  on  which  she  entered. 

Curtin^  contra. — ^As  to  the  sufficiency  of  the  description  in  the 
indictment,  he  referred  to  3  aS.  &  ^.  418. 

The  opinion  of  the  court  was  delivered  by 

BuRNSiDB,  J. — The  defendants  below  were  convicted;  fien-r 
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ieneed  to  pay  a  fine  of  one  dollar  and  costs.  It  was  further  ad- 
judged and  ordered  that  the  possession  of  the  premises  mentioned 
in  the  indictment  be  restored  to  the  prosecatnz.  The  record  re- 
tomed  to  this  court  exhibits  the  whole  trial,  and  error  has  been 
assigned  to  the  charge  of  the  court,  the  manner  of  the  trial,  as 
well  as  to  the  indictment  and  sentence.  We  have  nothing  to  do 
with  the  evidence,  or  the  ruling  of  the  court  on  the  trial.  Forci- 
Ue  entry  and  detainer  is  a  criminal  proceeding,  and,  generally,  in 
all  criminal  cases,  the  errors  to  be  noticed  by  the  Supreme  Court, 
and  within  their  jurisdiction,  must  appear  on  the  indictment  or 
sentence;  on  the  face  of  the  record.  We  have  no  right  to  inquire 
beyond  the  errors  assigned  to  the  indictment  and  sentence.  We 
notice  only  the  first  and  third  errors. 

1.  The  first  is  that  the  indictment  does  not  sufficiently  describe 
the  loeu%  in  qiiOj  so  as  to  enable  the  court  to  award  restitution. 
The  true  rules  on  this  subject  are  found  in  Hawkins,  title,  "For- 
cible entry  and  detainer;"  and  he  informs  us  that  the  tenement  in 
which  the  force  was  committed  must  be  described  with  convenient 
certainty;  for  otherwise,  the  defendant  wiU  neither  know  the  spe- 
cial charge  to  which  he  is  to  make  his  defence,  nor  neither  will 
the  justice  or  sheriff  know  how  to  restore  the  injured  party  to  his 
possession.  But  it  has  been  resolved  (for  which  he  cites  numer- 
ous authorities)  that  an  indictment  for  a  forcible  entry  into  a  man- 
sion house  or  messuage  is  good,  for  these  words  are  equipollent; 
also,  that  such  an  indictment  for  an  entry  into  a  close,  called  Ser- 
geant Henry's  close,  &c.,  without  adding  the  number  of  acres,  is 

ryd ;  for  here  is  as  much  certainty  as  is  required  in  an  ejectment : 
Curwood's  SawkinSy  503-4,  sees.  37,  38.  This  doctrine  of 
Hawkins'  has  been  fully  adopted  in  Pennsylvania,  in  Dean  and 
others  vs.  The  Commonwealth,  3  ^.  &  ^.  418,  where  it  was  held, 
that  in  an  indictment  for  forcible  entry,  it  is  sufficient  to  describe 
liie  premises  as  "a  certain  close  of  two  acres  of  arable  land,  situ- 
ated in  Shirly  township,  in  county  aforesaid,  being  part  of  a  large 
tract  of  land  adjoining  lands  of  Andrew  Dearmond  and  Henry 
Hoshell."  It  would  seem  that  this  case  was  before  the  attorney 
who  drew  the  indictment.  He  describes  the  premises  in  question, 
a  messuage  and  tract  of  land,  situated,  &c.,  to  wit:  ^^All  that 
piece  of  land,  containing  twenty-six  acres  and  one  hundred  and 
fifty  perches,  and  the  aUowance  of  six  per  cent,,  it  being  a  p«rt 
of  a  large  tract  known  as  the  Peter  Jackson  improvement,  adjoin- 
ing lands  of  Danid  Henderson  on  the  east,  and  the  land  of  Sarah 
Black,  being  so  seised,  &c."  This  certainly  would  be  sufficient  in 
an  ejectment. 

2.  In  sentencing  the  defendants  to  make  restitution.  Restitu- 
tion was  first  authorised  by  the  8  Henry  VI.  chap.  9,  SawkinSj 
before  cited,  497.  This  statute  was  ever  ruled  to  extend  and  be 
ift  force  in  PMnsylvai^.    This  indictment  avers  that  the  proee- 
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cutrix  was  seised  of  the  premises,  in  her  demesne  as  of  fee;  and 
the  rule  is  well  settled,  by  ancient  authorities,  that  the  indictment 
ought  to  show  what  estate  she  had  in  the  land.  Where  the  entry 
was  made  before  the  statute  21  Jac.y  it  ought  to  show  that  he  had 
a  freehold;  and  since,  it  ought  to  lay  what  estate  he  has,  for  ner- 
h^)8  he  is  only  tenant  at  will:  1  SalL  260;  1  Sid.  102;  3  Com. 
Big.  368,  old  ed.  This  court  has  ruled,  in  Burd  v9.  The  Com- 
monwealth, 6  S.  &  B.  252,  and  in  a  subsequent  case  in  Pittsburg, 
last  year,  that  if  an  indictment  for  forcible  entry  and  detainer 
shall  merely  state  a  naked  posession  in  the  prosecutor,  without 
stating  what  estate  or  interest  he  had  in  the  premises,  it  is  not 
sufficient  to  authorize  an  award  of  restitution.  The  counsel  for 
the  plaintiffs  in  error  have  not  a  foot  to  stand  on. 

The  judgment  is  affirmed. 


2II       ^^^l 

^^^i  Wray  verstis  Tammany. 

Aa  attachment  execution,  under  the  85th  section  of  the  act  of  1886,  is  prooea 
to  enforce  the  jndgment;  it  is,  in  substance,  if  not  in  form,  an  execution.  It  can- 
not issue  on  an  award  of  arbitrators,  till  the  twenty  days,  allowed  for  appealing, 
haTe  expired. 

Error  to  the  Common  Pleas  of  Centre  county. 

McCrory  &  Diwers,  for  the  use  of  James  &  Alexander  Wray, 
brought  suit  against  Tanunany  k  Myers. 

On  the  15th  December,  1849,  award  of  arbitrators  was  filed, 
finding  for  plaintifis  $578  48. 

On  the  second  day  afterwards,  viz :  on  the  17th  December,  an 
attachment  execution,  in  the  nature  of  a  forei^  attachment,  was 
issued  on  the  judgment,  to  levy  debts  due  to  defendant,  in  hands 
of  garnishees. 

January  31,  1850,  on  motion,  rule  to  shew  cause  why  the  at- 
taclmient  in  this  case  should  not  be  set  aside  by  the  court. 

Opinion  of  the  court:    Woodward,  J. 

The  84th  sec.  of  the  act  of  16th  June,  1886,  relating  to  re- 
ference and  arbitration,  gives  a  stay  of  execution  on  award  of  ar- 
bitrators for  twenty  days  from  the  filing  of  the  award,  durins 
which  the  losing  party  may  appeal.  See  Woods  vs.  Conner,  6 
Barr  480. 

But  this  case  is  said  not  to  come  within  that  rule  because  the 
process  here  is  not  strictly  speaking  an  execution,  but  an  attadi- 
ment.  I  am  of  opinion  that  there  is  nothing  in  the  distinction 
attempted  to  be  taken.  The  84th  section  above  referred  to,  pro- 
vides that  the  prothonotary  shall,  after  twenty  days^at  the  request 
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of  the  party  in  whoee  favor  the  award  is  made,  issue  execution,  w 
9ueh  other  proeess  as  may  be  necessary  and  proper  to  carry  into  ef- 
fect the  judgment  on  such  award.  Now  when  it  is  considered  that 
this  arbitration  law  was  part  of  the  codified  system  which  first 
provided  process  for  taking  debts  in  execution,  it  cannot  be  rea- 
sonably doubted  that  the  words  8tu!h  other  process  mean  the  at- 
tachment execution  which  was  provided  by  tne  act  of  16th  June, 
1886,  relating  to  executions;  if  so  this  process  is  stayed  for 
twenty  days  by  the  34th  sec.  as  expressby  as  a  /.  fa.  But  the  writ 
issued  is  an  execution  in  every  sense.  A  set.  fa.  may  be  part  of 
an  execution  and  does  not  take  away  the  executial  character  of  the 
writ.  It  may,  to  be  sure,  bring  new  parties  into  court  and  produce 
new  litigation  between  them,  but  this  is  all  in  execution  of  the 
original  judgment.  As  to  that  judgment,  every  thing  that  is 
done  to  pro£ice  the  money  rests  on  the  judgment  for  its  founda- 
tion, and  is  to  be  regarded  as  execution  of  the  judgment.  The 
rule  must  be  made  absolute. 

Errors  assigned: 

1.  The  court  erred  in  making  the  rule  absolute  in  setting  aside 
the  attachment  in  this  case. 

2.  The  court  erred  in  saying,  "that  the  84th  sec.  of  the  act  of 
16th  June,  1886,  relating  to  reference  and  arbitration,  giving  a 
stay  of  execution  for  twenty  days  from  the  filing  of  the  award, 
prohibits  the  issuing  of  an  attachment  within  that  period." 

8.  The  court  erred  in  saying,  that  the  words  "mw?A  other  pro- 
cess'' means  the  attachment  execution  which  was  provided  by  the 
act  of  the  16th  June,  1886,  and  if  so,  this  process  is  stayed  for 
twenty  days  by  the  84th  sec.  as  expressly  as  &fi.fa.  But  the 
writ  is  an  execution  in  every  sense. 

The  case  was  argued  by  McMdnuSj  for  plaintiff  in  error. — That 
an  attachment  may  issue  on  a  judgment,  and  that  an  award  is  a 
judgment.  That  the  attachment  given  by  the  85th  sec.  of  the 
execution  act  of  16th  June,  is  different  from  the  ordinary  execution 
or  other  process,  meant  by  the  84th  sec.  of  the  arbitration  act  of 
16th  June,  1886.  It  gives  the  defendant  a  day  in  court,  it  brings 
new  parties  on  the  record,  it  attaches  debts  in  suit,  and  debts  due 
defendants  in  the  hands  of  third  persons,  &c.  During  the  twenty 
days  allowed  for  appeal,  defendants  may  dispose  of  uieir  proper- 
ty: 7W.&S.  444;  STT.  k  S.  102;  6  Barr  480. 

SdUj  contra,  refers  to  6  Barr  480,  Woods  vs.  Cannon ;  Moore 
vs.  Risden,  Fa.  Law  Journal,  429;  4  do.  471;  2  TT.  &  A  169; 
this  proceeding  is  in  the  nature  of  an  execution. 

Pbr  oubiam. — ^An  attachment  under  the  act  of  1886,  is  pro- 
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cess  to  enforce  the  judgment;  and  it  is,  in  substance,  if  not  iu 
form,  an  execution.  It  differs  from  ^  fieri  facia$  essentially  only 
in  this,  that  it  reaches  effects,  from  which  the  debt  could  other- 
wise not  be  levied.  It  is  usually  called  an  attachment  execution; 
but  whatever  the  name,  it  is  within  the  spirit  and  purview  of  the 
statute. 

Judgment  affirmed. 


Barr  versm  GraybilL 

To  re&«ler  Talid  a  wOl,  made  before  the  passage  of  the  act  of  27th  of  Januazyy 
1848,  where  the  testator  died  before  the  passage  of  that  act,  it  must  be  signed  by 
tiie  testator,  at  the  end  thereof,  with  his  name,  not  his  mai^  or  his  name  ugned 
thereto  by  some  person,  in  his  presence  and  by  his  express  direction,  and  snoh  ex- 
ecntion  must  be  proved  by  two  witnesses. 

Where  one  witness  proyed  his  signature  to  the  will  as  a  witness,  and  that  he 
signed  the  name  of  the  testator  thereto,  at  his  request;  but  wh^re  tiie  other  wit- 
ness said  he  put  his  name  to  the  instrument  in  the  presence  of  the  testator,  bat 
though  he  was  brought  there  to  sign  as  a  witness,  that  the  testator  did  not  wf 
any  thing  to  him  at  the  time  the  witness  put  his  name  thereto,  and  that  the  testa- 
ter  <Ud  not  say  any  thing,  that  he  can  recoUect^  when  the  other  witness  spoke  of 
eagning  the  testator's  name  to  the  mark,  this  is  not  sufficient  proof  of  tiie  ezeea^ 
tion  of  the  wilL 

Error  to  the  court  of  Common  Pleas  of  Lancoiter  County. 

This  was  an  issue  in  which  John  Barr  was  plaintiff,  and  Leyi 
Graybill  and  Fanny  Graybill  were  defendants,  from  the  Better's 
Court  of  Lancaster  county,  in  relation  to  the  validity  of  an  mstru- 
ment  of  writing,  purporting  to  be  the  last  will  and  testament  of 
Daniel  Eeeports,  deceased,  dated  12th  day  of  August,  1843.  A 
verdict  was  rendered  against  the  will. 

This  case  was  before  the  Supreme  Court  on  a  former  occasion, 
and  is  reported  in  6  jBarr,  441. 

It  is  provided,  in  the  sixth  section  of  the  revised  act  of  8th 
April,  1833,  relating  to  last  wills  and  testaments,  that : 

^^  Every  will  shaUoe  in  writing;  and,  unless  the  person  making 
the  same  shall  be  prevented  by  me  extremity  of  his  last  sickness, 
ehaU  be  signed  by  him  at  the  end  thereof,  or  b^  some  person  in 
his  presence  and  by  his  express  direction ;  and  in  all  cases  shall 
be  proved  by  the  oaths  or  affirmations  of  two  or  more  competent 
witnesses,  otherwise  such  will  shall  be  of  no  effect'* 

On  the  trial.  Christian  Hess,  sworn. — ^aper  shown  of  12th 
August,  1843;)  this  is  my  signature  as  a  witness;  I  saw  Mr.  Kee- 
ports  ime  Am  mark  to  it;  the  name,  ^^JDaniel  KeeporUj'*  was 
mgned  by  me  at  hi%  own  request;  he  was  not  able  to  sign  Mm- 
flelf,  at  least  he  said  so;  I  believe  he  was  not  able,  from  bodfly 
weabiess ;  he  was  of  sound  and  disposing  mind  and  memory  at 
the  time.;  I  drew  the  instrument ;  it  was  drawn  according  to  his 
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infitructions ;  I  read  it  oyer  to  him;  I  am  a  scriyener  in  the  habit 
of  writing  wills ;  he  sent  for  me  to  his  house  for  that  purpose ;  he 
was  some  eighty  odd  years,  I  belieye;  I  am  not  positiye ;  he  died 
probably  three  weeks  or  a  month  after  the  execution ;  not  positiye ; 
may  not  be  so  long. 

Henry  Carpenter,  Esq.,  affirmed.— (Paper  shown;)  the  name, 
Henry  Carpenter,  to  this  instrument  is  my  signature;  I  saw  Dan- 
iel Keeports  make  his  mark ;  he  did  not  say  anything  to  me  at  the 
time  I  pt^  my  name  there  ;  I  was  called  in  and  I  witnessed  it  in 
his  presence;  'Squire  Hess  and  me  went  in  together;  This  is  the 
last  time  we  had  been  in  their  house ;  the  *  Squire  requested  him 
to  sign  his  ncnne;  he  said  he  felt  weak  and  could  not  write;  the 
'Squire  then  asked  him  again,  and  he  said  he  could  not  write  }Ai 
luune,  and  he  thought  his  mark  would  do  as  well;  then  we  both 
said  that  we  thought  it  would  do,  perhaps;  he  was  on  the  bed;  he 
got  out  then  ana  come  to  the  table  and  made  his  mark;  then 
^(^pire  Hess  looked  around  to  me  and  said,  now  I  suppose  I  wiH 
write  Daniel  Keeports,  his  mark,  will  that  do  7  and  I  said  I  sup- 
posed it  would ;  I  don't  recollect  any  more,  only  putting  our  names 
to  it ;  the  old  man  got  on  the  bed  again.  Q.  **  He  was  yeryweak 
at  the  time?"  A.  "  It  appeared  so  to  me."  The  name,  Daniel 
Keeports,  was  written  by  'Squire  Hess  in  his  presence;  when 
'Squire  Hess  spoke  about  putting  the  name  there,  the  old  gentle- 
man was  sitting  present  at  the  time ;  I  think  he  heard  him ;  I  can't 
tell  whether  he  was  taking  any  notice  to  Hess  putting  his  name 
there;  He  was  sitting  at  one  end  of  the  table  at  the  time;  he 
did  not  say  antf  thing j  that  I  can  recollect,  when  Hess  spoke  of 
signing  his  (K's)  name  to  the  mark ;  Mr.  Hess  came  for  me  to 
sign  as  a  witness;  on  the  road  going  he  be^an  saying  it  was  trou- 
blesome to  make  a  will  for  such  a  person,  that  he  seemed  a  little 
forgetful,  and  he  could  not  get  him  to  understand  it  right."  ^ 

Haintiff  now  offers  the  paper,  purporting  to  be  the  will,  in  eyi- 
dence.    Defendants  object. 

Mr.  iSfeeven*.— Dunlap  vs.  Dunlajp,  10  WattSj  158;  Cayett's  Ap- 
peal, 8  Fl  ^  /SI  21;  Strieker  vs.  Groyes,  5  Wh.  886. 

Mr.  Parke.— Pwrd.  act  of  1838;  Report  of  Oodifiers;  5  Wh. 
38^-97,  Strieker  vs.  Groyes. 

The  court  concede  that  it  is  sufficiently  proyed  to  be  submitted 
to  the  jury,  that  Daniel  Keeports  was  preyented,  by  the  extremily 
of  his  last  illness,  from  signing  his  name.  But  the  altenatiye  )S 
not  sufficiently  proyed.  It  does  not  appear  that  the  name  was 
signed  by  the  scriyener  by  the  express  directions  of  Daniel  Kee- 
ports.    The  paper  offered  as  the  will  is  therefore  rejected. 

The  plaintiff  s  counsel  except,  and  the  court  seal  this  bill. 

ELLIS  LEWIS,  [L.  s.] 
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Errors  assigned: 

1.  In  rejecting  the  will  as  not  proyed. 

2.  The  court  re^'ected  the  will  erroneously,  because  it  was  fwf 
the  jury  to  detennine  whether,  as  his  name  was  put  to  it,  at  the 
end  thereof,  attested  by  two  witnesses,  it  was  not  put  there  by  his 
direction. 

The  case  was  argued  by  Parke  for  plaintiff  in  error. — ^The 
court  ought  to  have  admitted  the  will  in  evidence,  Act  relating  to 
last  wills  and  testaments  of  8th  April,  1833,  sec.  6 ;  supplement 
thereto  of  27th  January,  1848,  pamphlet  p.  16.  It  is  enacted  too 
by  this  act  <^  that  every  last  will  and  testament  heretofore  made, 
or  hereafter  to  be  made,  ezceptinff  such  as  may  have  been  finally 
ac^udicated  prior  to  the  passage  of  this  act,  to  which  the  testator's 
name  is  subscribed  by  his  direction  and  authority,  or  to  which  the 
testator  hath  made  ms  mark  or  cross,  shall  be  deemed  and  taken 
to  be  valid  in  all  respects :  Provided^  The  other  requisites  under 
ezbting  laws,  are  complied  with." 

Cavatt's  Appeal,  8  W.  ^  S.  21,  referred  to. 

That  a  mark  to  a  will  was  not  execution,  when  attested  by  two 
witnesses,  was  a  surprise  to  the  bar  as  well  as  to  the  country. 

That  the  will  ^^  shall  be  signed  by  him  at  the  end  thereof,  or  by 
some  person  in  his  presence,  and  by  his  express  direction,"  are 
words,  except  "  at  the  end  thereof,"  copied  verbatim  by  the  codi- 
fiers,  from  the  29  Car.  2,  chap.  3,  sec.  5,  relating  to  wuls  in  Eng- 
land, in  the  sixth  sec.  of  the  bill  relating  to  last  wills  and  testa- 
ments in  this  state,  and  so  enacted  on  the  8th  April,  1833,  as  the 
mode  by  which  wills  would  be  valid. 

Those  words  have  always  been  held  as  complied  with,  by  sign- 
inff  a  will  with  a  mark,  3  Lev.  1;  BuUer^  ntsipriuSj  243;  Strange^ 
1M ;  Douglass,  229. 

The  same  construction,  therefore,  ought  to  be  given  to  these 
words  as  the  known  rule  of  their  meaning,  particularly  since  the 
act  of  27th  of  January,  1848. 

This  case  does  not  come  within  the  exception  of  ^^such  as 
have  been  finally  adjudicated  prior  to  the  passage  of  this  act,"  for 
a  bill  of  exception  was  taken  to  the  rejection  at  the  time  of 
trial,  which  is  now  the  error  assigned. 

Stevens,  contra. — One  witness  said  he  was  requested  by  Kee- 
ports  to  sign  his  name  as  a  witness ;  the  other,  that  he  did  not  re- 
collect that  he  was  requested  to  sign  as  a  witness.  10  WaUs, 
158  \  ^  W.  ^  S.  21.  It  is  not  asserted,  in  the  attestation,  that 
they  signed  as  witnesses,  at  the  request  of  the  testator. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — Greenough  vs.  Greenough,  decided  at  the  last 
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Pittsburgh  term,  is  essentially  different  from  this  case.  In  that, 
as  in  this,  an  attesting  witness  proved  that  the  testator's  name,  not 
the  mark,  was  written  by  the  testator's  direction,  and  in  his  pre- 
sence ;  but  the  other  could  not  recollect  whether  the  testator  directed 
the  name  to  be  written  or  not;  he  was  unable  to  ^ve  testimony 
as  to  the  particular  fact.  His  memory,  in  respect  to  it,  was  extinct, 
and  he  himself  legally  dead.  Had  he  been  actually  so,  it  is  set- 
tled, by  authorities  referred  to  in  the  opinion,  that  his  attestation 
would  have  stood  for  proof  by  a  witness,  for  the  reason  that  devi- 
sees are  not  to  lose  tibeir  estates  because  the  witnesses  to  the  will 
have  lost  their  hold  on  life,  or  the  faculty  of  recollection.  But 
^at  is  not  the  case  in  this  instance.  Hess,  the  scrivener,  and  an 
attesting  witness,  proves,  as  far  as  the  testimony  of  a  single  wit- 
ness can  prove  it,  that  he  wrote  the  testator's  name,  at  the  end  of 
the  will,  "at  his  own  request,"  from  which  a  jury  might  infer  that 
he  wrote  it,  in  the  words  of  the  statute,  "by  his  express  direc- 
tion," which  means  that  the  authority  for  it  must  be  actively  and 
positively  conferred,  not  passively,  by  silent  acquiescence.  But 
the  testimony  of  Carpenter,  the  only  other  witness  who  was  called, 
not  only  faUs  short  of  full  proof,  but  amounts  to  positive  dis- 
proof. He  professes  to  have  heard  and  seen  every  thing  that 
passed;  to  have  forgotten  nothing,  and  to  have  omitted  nothing. 
He  does  not  say  so  in  terms ;  but  he  tells  his  story  like  a  man  who  is 
confident  of  the  details  of  it.  He  says,  "  I  saw  Daniel  Eeeports  make 
his  mark.  He  did  not  say  any  thing  to  me  at  the  time  I  put  my  name 
thereto.  I  was  called  in,  and  witnessed  it  in  his  presence.  'Squire 
Hess  and  me  went  together.  This  is  (was)  the  last  time  we  had 
been  in  their  house.  The  'Squire  requested  him  (the  testator) 
to  sign  his  name.  He  said  he  felt  weak  and  could  not  write. 
The  'Squire  asked  him  again,  and  he  said  he  could  not  write  his 
name,  and  he  thought  his  mark  would  do  as  well.  Then  we  both 
said  that  we  thought  it  would  do,  perhaps.  He  was  on  the  bed; 
he  got  out  then  and  went  to  the  table  and  made  his  mark.  Then 
'Squire  Hess  looked  round  to  me  and  said,  now  I  will  write  Dan- 
iel Keeports,  his  mark — will  that  do?  And  I  said,  I  suppose  it 
would.  I  don't  recollect  any  more  onlv  putting  our  names  to  it. 
The  old  man  got  on  the  bed  again.  It  appeared  to  me  he  was 
very  weak  at  the  time.  The  name,  Daniel  Keeports,  was  written 
by  'Squire  Hess,  in  his  presence.  When  'Squire  Hess  spoke  of 
putting  the  name  there,  the  old  gentleman  was  sitting  present  at 
the  time.  I  think  he  heard  him.  I  can't  tell  whether  he  was  ta- 
king any  notice  of  Hess  putting  his  name  there.  He  was  sitting 
at  one  end  of  the  table  at  the  time.  Se  did  not  say  any  thinly 
that  I  recollect,  when  Hess  spoke  of  signing  his  name  to  the 
mark." 

The  deficiency  of  this  testimony  is  its  want  of  proof  that  the 
name  of  the  testator  was  written  by  his  express  direction.     The 
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ifitness  proves  affirmatiyely  that  it  waa  not.  Hess  doubtless 
thought  that  he  had  authority  to  write  the  name,  on  the  ground 
that  silence  gives  consent ;  but  it  certainly  was  not  an  express  or 
a  positive  one,  and  the  words  of  the  statute  are  too  stringent  to  be 
satisfied  with  less.  The  object  was  to  prescribe  a  formality,  though 
a  simple  one.  The  testimony  of  Carpenter  not  only  falls  shcni;  ctf 
proving  such  a  direction,  but  absolutely  disproves  it;  and  as  he 
professes  to  have  heard  and  seen  every  thing  that  passed,  there  ii 
no  gap  in  his  memory  to  be  filled  up  with  his  attestation.  The 
proof  of  execution,  therefore,  is  incomplete. 

Judgment  affirmed. 


Long  versm  Zook. 

An  error  in  the  testator's  name  of  baptism,  mgned  by  a  by-stander,  to  a  wiD, 
made  before  the  act  of  1848,  but  consummated  by  the  death  after  H,  does  not  in- 
validate it,  if  the  testators  mark  has  been  put  to  it  with  his  own  hand. 

The  will  being  made  before  the  act  of  1848,  but  the  death  of  the  testator  occur* 
ring  after,  as  no  estate  Tested  in  the  testator's  life  time,  the  case  ia  within  the  re- 
medial provision  of  that  statute. 

Error  to  the  Common  Pleas  of  Bedford  county. 
This  was  an  issue  of  devisavit  vel  nofij  from  the  register's  Court 
of  Bedford  county,  on  an  instrument  of  writing,  purporting  to  be 
the  last  will  and  testament  of  David  Long,  deceased. 
Jacob  Long,  plaintiff  vs.  Elias  L.  Zook. 
August  80,  1849,  jury  called. 

Plamtiff  produces  a  paper  purporting  to  be  the  will  oi David  Long. 
(Signed)  his 

Jacob  h  Long,  [seal.] 
mark. 
It  was  dated  on  the  26th  December,  1844. 
"  Signed,  sealed,  published  and  declared  by  the  above  David 
Long  to  be  his  last  will  and  testament,  in  the  pres^Qce  of  the  un- 
dersigned, who  at  his  request  and  in  his  presence,  have  subscribed 
our  names  as  witnesses  thereto. 

Witness,  John  H.  Ketser, 

Andrew  Baker." 

John  H.  Keyser,  sworn : — This  will  was  drawn  by  me ;  drew  it 
at  David  Long's  house,  in  Woodberry  township,  in  his  presence 
and  under  his  direction.  My  impression  is  that  I  wrote  the  will 
in  separate  parts,  and  read  them  to  him  as  I  went  along,  and  when 
I  had  concluded,  read  the  whole  will  to  him.  It  waa  executed  at 
the  same  time.  Mr.  David  Long  dictated  what  I  wrote  as  I  went 
along.  It  was  executed  by  Mr.  Long  signing  with  his  mark,  as 
here,  to  the  name  of  Jacob  Long.     TTie  name  of  Jacob  Long  trot 
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a  mUtake  of  mine  ewtirefy.  I  could  not  believe  I  had  made  such 
a  mistake  imtil  I  saw  it.  He  assented  to  the  several  parts  as  I 
went  along.  I  do  not  know  whedier  he  could  write  or  not  at  the 
time.  They  had  a  battenr  there  and  were  operating  on  him  at 
the  time  for  paralysis.  He  was  an  old  man  and  inmrm.  Don't 
remember  anything  being  said  at  the  time  about  his  being  able  or 
not  able  to  write,  or  why  he  made  his  mark.  After  the  will  was 
signed  by  the  testator  I  signed  as  a  witness. 

Re-ezamined : — ^I  have  no  distinct  recollection  of  being  asked 
to  put  testator's  name  to  the  will ;  nor  to  subscribe  my  own  name 
to  it. 

Plaintiff's  attorney  asks  witness  if  he  would  or  would  not  have 
put  the  name  of  testates,  or  his  own  name,  to  the  will  without  be- 
ing requested  by  testator  ?  Defendant's  attorney  objects  to  the 
question.  The  court  admits  the  testimony  and  at  instance  of  de- 
fendant seals  bill  of  exceptions. 

The  witness  answers  in  the  negative,  and  says  he  would  not 
have  done  either. 

Andrew  Baker,  sworn : — ^I  knew  David  Long  for  many  years 
before  his  death.  This  (holding  the  paper  in  his  hand)  is  my  name 
subscribed  as  a  witness  to  David  Long's  will,  at  his  house.  Key- 
ser  wrote  the  will  and  read  it  over.  Long  said  he  could  not  write, 
his  arm  was  lame,  and  (tsked  Keyser  to  write  his  name.  He  then 
made  the  mark  with  his  left  hand.  When  the  will  was  read  he 
said  he  was  satisfied  with  it.  I  think  he  desired  me  to  put  my 
name  to  it  as  a  witness ;  I  know  no  one  else  did.  He  was  of 
sound  mind ;  never  saw  anything  wrong  about  it.  He  had  but 
one  attack  of  palsy  before  the  wiU  was  made.  He  died  in  Sep- 
tember, 1848. 

^  I  was  there  when  the  will  was  executed.  The  old  man  said 
he  was  lame  in  his  right  hand;  that  Keyser  would  have  to  write 
his  name ;  and  he  would  make  his  mark  with  the  left  hand.  Jacob 
Long  did  not  talk  about  the  will  or  its  provisions.  He  did  not  ask 
me  to  sign  the  will  as  a  witness.  He  went  for  me ;  somebody 
had  to  bring  me  for  the  old  man  could  not.  I  did  not  say  to  Hol- 
singer  that  I  did  not  believe  testator  to  have  been  in  ms  sound 
mind. 

Re-examined : — ^I  would  not  have  signed  this  will  as  a  witness 
if  any  person  else  than  David  Long  had  asked  me  ;  nor  would  I 
have  signed  it  without  having  been  requested  so  to  do. 

The  plaintiff  here  offered  to  read  tne  will  thus  proved  to  the 
jury.  The  defendant  objected,  and  the  court  rejected  the  wilL 
The  Plaintiff  excepted  and  the  Court  sealed  a  bill  of  exceptions. — 
The  Court  instructed  the  Jury  that  as  there  was  no  evidence  be- 
fore them,  their  verdict  must  be  for  the  defendant,  and  the  Jury  on 
the  Slst  August,  1849,  rendered  a  verdict  accordingly. 

I.— z* 
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A  motion  for  a  new  trial  was  made;  and  on  argument  new  trial 
refused.  February  22, 1850.  Judgment  was  entered  on  the  verdict. 
March  2, 1850.    Writ  of  error  received  and  filed. 

Errors  assigned: 

The  court  erred  in  rejecting  the  will  as  not  proved. 

The  case  was  argued  by  A.  Kingj  for  plaintiff  in  error. — That 
the  mistake  of  the  scrivener  as  to  the  Christian  name  of  the  testa- 
tor, did  not  invalidate  the  will ;  he  cited  Jarman  on  Wills  101 — 
putting  a  construction  on  the  English  act  of  1887 ;  WortAinfftan 
on  Wills  59 ;  Law  Lib.  p.  260 ;  in  re  James  Clark,  where  amis- 
take  was  made  as  to  the  name  of  the  testator;  1  Story's  Eq.  sec- 
tions 152,  8,  5  and  166;  2  Barr  110 ;  4  Vesey  51 ;  6  Baem's 
ilJ.  155;  Id.  16. 

2.  Supposing  the  mistake  to  be  immaterial  whether  the  will  was 
sufficiently  proved  to  be  submitted  to  the  jury ;  Worthington  on 
Wills  261;  1  Brock.  127;  2  W.  O.  0.  274;  7  TT.  &  &  201;  5 
Blackford  60;  8  Taunton  504;  5  Johns.  144;  17  Pick.  873;  1 
MetcalfSi9;  6  Bingham  810;  7  do.  457;  1  Oromp.  ^  Mees. 
140 ;  Strange  764 ;  Doug.  229. 
8.  Whether  the  execution  of  the  will  by  the  mark,  if  defective,  is 
not  cured  by  the  act  of  1848,  which  applies  to  wills  m4)ide  before 
its  passage.  That  till  the  death  of  the  testator,  his  heirs  had  no 
vested  interest  in  his  estate. 

J.  F.  Cox^  contra. — He  contended  that  parol  evidence  was  not 
admissible  to  prove  a  writing,  with  the  name  of  Jacob  Long^  at- 
tached to  it,  to  be  the  will  of  David  Long.  He  referred  to  JBnr- 
well  vs.  Corbin,  1  Rand.  181 ;  6  Barr  409 ;  5  Barr  21. 

To  2d  point  of  plaintiff  in  error,  he  observed ;  to  sign  does  not 
mean  to  write  the  name  of  the  testator;  5  S.kB.  21;  and  Green- 
ough  vs.  Greenough,  not  yet  reported. 

To  8rd  point,  he  refers  to  Greenough  vs.  Greenough ;  that  tie 
act  of  1848  does  not  cure  a  will  defectively  executed  prior  to  its 
passage. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — If  the  execution  of  this  will  stood  on  the  act  of 
1888,  it  would  be  imperfect ;  for  though  there  was  proof  by  one 
witness,  and,  on  the  principle  of  Greenough  vs.  Greenough,  the 
attestation  of  another  might  stand  for  proof  by  him  that  the  name 
actually  signed  was  written  by  the  testator's  direction,  it  is  not 
the  name  of  the  testator  himself ;  and  that  was  a  part  of  the  sig- 
nature which  could  not  be  supplied  with  the  name  of  a  stranger 
accidentally  substituted  for  it.  It  may  have  been  hard  that  a 
blunder  of  the  penman  should  deprive  a  testator  of  his  right  to 
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dispose  of  his  property  by  will ;  but  it  is  to  be  considered  that 
this  right  is  a  positive,  not  a  natural  one ;  that  it  is  surrounded 
with  guards  only  to  protect  the  testator  himself;  that  it  can  be 
enjoyed  only  on  the  conditions  annexed  to  it ;  and  that  there  is 
BO  equitable  relief  against  the  words  of  a  statute.  So  far  was 
this  principle  carried  in  Strieker  vb.  Groves,  5  Whart.  886,  that 
a  refusal  to  sign  a  cripple's  name  to  his  will,  followed  at  each  op- 
portunity, bv  an  ineffectual  effort  on  his  part  to  have  it  signed  by 
others,  was  held  not  to  be  a  reason  for  dispensing  with  the  man- 
date of  the  act.  A  man  could  not  be  convicted  of  forging  the 
will  of  John  Doe,  for  having  signed  it  with  the  name  of  Richard 
Boe,  because  it  would  not  purport  to  be,  and  could  not  be,  the 
will  of  any  one  else  than  him  whose  name  it  bore.  If  he  could 
not,  it  would  be  hard  to  see  how  a  misnomer  of  the  testator  could 
be  a  compliance  with  the  statute.  As  an  abortive  attempt  to  fol- 
low its  directions,  it  would  be  no  better  than  no  signature  at  all. 
It  might  perhaps  admit  of  more  than  a  doubt  whether  the  will  in 
contest  was  weU  executed  when  it  was  made. 

But  it  is  unnecessary  to  express  a  positive  opinion  on  that  point, 
though  the  case  was  ruled  on  it ;  for  where,  as  here,  a  mark  is 
made,  the  act  of  1848  dispenses  with  the  name  as  an  essential 
part  of  the  signature,  just  as  it  dispenses  with  the  mark  where  the 
testator's  name  is  written  by  his  authority.  "  Every  last  will  and 
testament,"  it  declares,"  ^^  heretofore  made,  or  hereafter  to  be 
made,  excepting  such  as  may  have  been  finally  adjudicated  prior 
to  the  passage  of  this  act,  to  which  the  testator's  name  is  sub- 
scribed by  his  direction  or  authority,  OB  to  which  the  testator  has 
made  his  mark,  shall  be  deemed,  and  taken  to  be  valid  in  all  re- 
spects." It  is  thus  distinctly  declared  that  the  name  without  the 
mark,  or  the  mark  without  the  name,  may  constitute  the  signa- 
ture. The  mark  could  gain  no  force  from  the  attachment  of  the 
name  to  it  without  the  testator's  authority ;  and  his  name  attached 
with  his  authority,  would  be  sufficient  without  the  mark.  Of  what 
account  is  it  that  the  impertinent  name  of  a  stranger,  happens  to 
be  attached  to  the  pertinent  mark  of  the  testator  ?  As  it  could  not 
corroborate,  it  ought  not  to  weaken  it.  The  name  is  indeed  an 
index  to  the  mark ;  but  it  does  not  conclusively  point  to  the  marks- 
man :  he  may  be  individuated  by  proof  aliunde.  It  is  ancillary 
to  the  mark,  but  by  no  means  inseparable  from,  or  indispensable 
to  it.  At  the  common  law,  it  is  the  marksman's  touch,  not  the 
subscription  of  the  name  in  connexion  with  it,  which  gives  life  to 
the  instrument.  Where,  however,  there  is  no  mark  or  touch,  the 
subscription  of  the  name  by  direction  of  the  party  and  in  his  presence 
becomes,  by  the  principle  of  Hart  vb.  Struthers,  1  Penn.  iJ.  291, 
his  immediate  act.  The  statute  of  1888,  inverted  the  common 
law  principle  so  far  as  to  exclude  the  mark,  where  there  was  one, 
from  effect  as  an  integrant  part  of  the  signature,  and  to  require 


Digitized  by  VjOOQIC 


404  BUPREME  COURT  [Harruiurff 

[Long  V,  Zook.] 

the  name  itself  to  be  written  b^  the  testator's  hand  or  at  his  bid- 
ding. Such  was  the  construction  put  on  it  for  reasons  expressed 
in  Greenough  vs.  Greenoi^h,  which  were  suffident  to  convince  us 
that  the  statute  was  not  susceptible  of  any  other.  The  ar^ment 
against  it  was  draVn  from  the  severity  of  its  operation — debating, 
it  was  said,  more  true  wills  than  false  ones — and  it  is  obvious  that 
it  could  legitimately  be  addressed  only  to  the  legislature.  It  was 
listened  to  in  theproper  place,  and  produced  the  act  of  1848,  al> 
ready  quoted.  Had  that  act  said  nothing  about  the  name,  the 
mark,  without  a  label  attached  to  it — and  the  name  is  no  more 
than  a  label — ^would  have  clearly  satisfied  the  statute ;  and  noth- 
ing else  would  have  done  it.  As  it  is,  the  name  without  the  mark, 
when  written  by  the  testator's  direction,  would  also  satisfy  it, 
looking,  as  it  does,  to  distinct  acts  of  plenary  execution  as  mutual 
equivalents.  As  we  have  the  testator's  true  and  proper  mark, 
the  attachment  of  a  false  and  improper  label  to  it,  is  surplusage 
which  never  vitiates.  The  mistake  of  a  scrivener  in  affixing  such 
a  label,  can  not  avoid  that  which  was  perfect  before  and  wouldi  be 
good  without  it.  The  fallacy  is  in  supposing  that  the  name,  under 
the  statute,  governs  the  mark  where  tiiere  is  one,  instead  of  being 

Svemed  by  it.  The  name  affixed  by  a  scrivener  may  intimate  a 
Isehood ;  but  the  mark,  when  it  is  made  by  the  testator,  never. 
The  latter  when  proved  to  be  genuine,  may  satisfy  the  statute ; 
but  the  former,  without  the  testator's  authority,  can  not. 

So  far  as  the  statute  of  1848  would  divest  titles  it  has  already 
been  declared  unconstitutional;  but  though  this  will  was  made 
before  it,  the  death  was  after  it ;  and,  as  no  estate  was  vested  in 
the  testator's  life  time,  the  case  is  within  the  remedial  provision. 
The  persons  who  have  been  disappointed  by  it,  have  no  constitu- 
tional right  to  object  to  it. 

Judgment  reversed  and  venire  de  novo  awarded. 

RoGBES,  J.,  and  Coulter,  J.,  dissented. 

Bell,  J.,  concurred  in  the  judgment,  but  dissented  from  the 
observations  of  the  C.  J.,  on  the  subject  of  the  mistake  made  in 
writing  the  testator's  name.    (See  his  reasons  filed.) 
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Fluck  versm  Eeplogle. 

The  owner  <^  a  tract  of  land  executed  a  mortgage  of  it,  and  afterwards  con- 
tvyed  a  part  of  the  land;  and  the  grantee  subsequently  punshaaed  the  mortgage. 
After  the  truisfer  of  the  mortgage,  judgments  were  obtained  against  the  mort- 
gagor, and  the  residae  of  the  land  not  conyeyed  was  sold  at  sheriff's  sale,  and 
purchased,  after  notice  giyen  of  the  mor^^e,  and  of  the  balance  due  on  it 
Held  that  the  owner  of  the  mortgage  can  maintain  ejectment  against  the  purchaser 
at  dierilTs  sale,  and  will  be  entitled  to  retain  tiie  possession  till  the  amount  due 
•n  the  mortgage  be  paid. 

Ebbor  to  the  Common  Pleaa  of  Be^crd  coumty. 

This  was  an  ejectment  by  the  assignee  of  a  mortgage.  It  was 
a^eed,  by  the  parties,  to  produce  the  evidence  before  the  court, 
without  a  jury,  and  the  court  to  state  the  facts  in  the  nature  of  a 
special  verdict,  and  to  give  judgment  on  these  facts,  agreeably  to 
their  opinion  of  the  law.  Either  party  to  be  entitled  to  a  writ  of 
error. 

The  facts  were  ascertained  to  be  as  follows: — The  whole  tract 
of  land,  for  part  of  which  this  ejectment  is  brought,  was  mort- 
gaged, on  the  1st  of  April,  1832,  by  Christian  Snyder,  (who  was 
uien  the  legal  owner,)  to  John  Piper  and  John  Snyder,  adminis- 
trators of  «K>hn  Snyder,  deceased,  for  9^9 087  88,  conditioned  for 
the  payment  of  $z,543  91^,  in  two  equal  instalments,  one  on 
April  1,  1883,  and  one  April  1, 1834. 

The  whole  tract  of  land  mortgaged  to  Snyder's  administrators 
contained  one  hundred  and  eleven  acres  and  three>fourths.  On 
the  12th  April,  1842,  Christian  Snyder  conveyed  sixty-nine  acres 
and  seventy-three  perches  of  it  to  Daniel  Replogle,  the  plaintiff. 

After  this  conveyance,  the  said  mortgage  was  assigned  to  Daniel 
Beplogle,  the  plamtiff,  by  the  surviving  mortgagee.  The  amount 
due  on  it  was  f  1,569  05.  Beplogle  paid  for  it  the  whole  amount 
due  on  it. 

After  the  transfer  of  the  mortgage  to  Beploffle,  viz:  in  1845, 
jud^ents  were  obtained  against  Christian  bnyder,  execution  is- 
sued, and  the  balance  of  the  mortgaged  premises,  not  conveyed  to 
Beplogle,  was  levied  and  sold,  by  the  sheriff,  to  William  S.  Fluck, 
the  present  defendant.  The  sheriff's  deed  to  Fluck  is  dated  the 
14th  of  November,  1846.  Fluck  went  into  possession  of  the  land, 
and  has  held  it,  under  that  deed,  and  still  holds  it.  Fluck  had 
notice,  at  the  time  of  the  sheriff's  sale,  of  the  mortgage,  and  of 
the  balance  due  on  it.  The  mortgage  in  question  was  prior  to  all 
odier  liens  upon  the  same  property,  and  it  is,  therefore,  not  as- 
serted, by  either  party,  that  the  sheriff's  sale  discharged  the  land 
of  the  lien. 

A  scire  facias  was  issued,  by  Beplogte,  against  C.  Snyder,  with 
notice  to  William  S.  Fluck,  tenant  in  possession,  on  the  2d  of 
November,  1847,  but  afterwards  discontmued. 
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Divers  witnesses  were  produced,  who  testified  to  the  compara- 
tive value  of  the  part  of  the  mortgaged  premises  which  Replogle 
and  Fluck  respectively  own. 

The  question,  in  the  court  below,  was,  whether  the  mortgage 
must  be  paid  by  both  the  parties,  according  to  the  respective 
value  of  their  parts  of  the  land  mortgaged;  or  whether  Fluck, 
the  last  purchaser,  waa  bound  to  pay  the  whole. 

Judge  Black  charged,  on  the  authori^  of  Cowden's  estate,  1 
BatTj  267,  that  the  knd  purchased  by  Muck,  being  the  portion 
last  owned  by  the  mortgagor,  was  liable  for  the  whole  balance  due 
on  the  mortgage,  and  directed  judgment  to  be  entered  for  plaintiff. 

The  case  was  submitted  without  argument  before  the  court. 
JRtissel  for  plaintiff  in  error.  Cox  and  Lot/  were  concerned  for 
defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

RoGBEB,  J. — ^The  whole  tract  of  land,  for  part  of  which  the 
ejectment  is  brought,  was  mortgaged,  on  the  1st  of  April,  1832, 
by  Christian  Snyder,  (who  was  then  the  legal  owner,)  to  John 
Piper  and  John  Snyder,  administrators  of  Joml  Snvder,  deceased, 
for  $5,087  88,  conditioned  for  the  payment  of  |2,543  91^,  in 
two  equal  annual  payments.  The  mortgage  was  assigned  to 
Daniel  Replogle,  the  present  plaintiff,  by  the  surviving  mortgagee, 
for  the  consideration  of  the  whole  amount  then  due.  There  is 
yet  due  on  the  mortgage,  ^l^^GO  06. 

By  the  assignment,  the  legal  title  of  the  mortgaged  premises 
became  vested  in  the  plaintiff,  and  a  part  of  the  purchase  money 
remains  unpaid,  there  is  nothing  in  the  way  to  prevent  the  plain- 
tiff from  recovering  the  possession,  to  be  retained  by  him  until 
paid  the  debt,  interest  and  costs  remaining  due.  That  the  mort- 
gagee has  a  right  to  recover  possession  immediately  on  the  exe- 
cution of  the  mortgage,  results  from  the  nature  of  the  instrument 
itself.  A  mortgage  is  the  absolute  conveyance  of  the  mortgaged 
premises,  to  be  defeated  only  on  payment  of  the  money  at  the 
day  stipulated  by  the  parties.  Unless  there  is  an  a^eement  to 
the  contrary,  the  mortgagee  has  a  right  to  the  immediate  posses- 
sion. Thus,  in  Eeech  vs.  Hall,  Dot^.  22,  it  is  ruled  that  the 
mortgagor  is  liable  to  eviction  by  the  mortgagee,  without  any  no- 
tice whatever,  unless  protected  by  the  agreement  for  quiet  posses- 
sion until  default. 

In  Smith  and  another,  executors,  vs.  Shuler,  12  S.  k  B.  240, 
Tilghman  C.  J.,  says:  "Why  may  not  the  mortgagee  recover  the 
laiMl  in  ejectment?  He  has  a  perfect  legal  estate,  which  is  all 
that  is  necessary  to  support  the  action."  The  right  to  recover  the 
mortgaged  premises  is  recognized  in  McCall  vs.  Lenox,  9  S.  k  B. 
804;  1  Bin.  177;  16  S.  k  B.  246-^1. 
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The  possession  of  the  mortgagor  is  the  possession  of  the  mort- 
gagee. The  court  was  right  in  saying  there  is  no  necessity  for  a 
conditional  yerdict.     Indeed,  it  wotdd  be  nnjnst  for  the  jury  to. 

Srescribe  conditions,  bj  delaying  the  payment  of  money  already 
ne,  thereby  impairing  the  security — the  land  deteriorating  in  the 
meantime,  and  the  debt  increasing  by  the  accruing  interest.  That 
the  judgment  for  the  plaintiff  is  right,  therefore,  is  unquestiona- 
ble. But  as  it  is  admitted  the  plaintiff  is  entitled  to  retain  pos- 
session only  until  the  debt,  interest  and  costs  are  paid,  it  is  de- 
sired, by  the  parties,  that  the  rule  should  be  fixed  by  which  the 
amount  to  be  paid  may  be  ascertained.  The  plaintiff  contends 
that  he  is  entitled  to  recover  the  whole  amount  due,  yiz :  %\^5Q9  05. 
The  defendant  insists  that  he  is  bound  to  pay  only  a  ratable  pro- 
portion. The  facts  which  pertain  to  this  part  of  the  case  are  these : 
The  plaintiff,  Replogle,  purchases,  from  the  mortgagor,  part  of  the 
land  coyered  by  the  mortgage,  and  paid  the  whole  amount  of  the 
consideration  money,  not  knowing,  at  the  time,  of  the  existence  of 
the  mortgage.  But  afterwards,  to  secure  himself,  he  took  an  as- 
signment of  the  mortgage,  as  before  stated;  wluch  assignment 
was  recorded  on  the  16th  Noyember,  1843.  Afterwards,  judg- 
ment being  obtained  against  the  mortgagor  for  another  debt,  the 
property  still  owned  and  in  his  possession  was  seized  on  and  sold 
by  the  sheriff,  and  the  defendant,  Fluck,  became  the  purchaser  at 
the  sale.  Although  not  essential  to  the  legal  question,  yet  it  may 
be  well  to  state,  as  a  rebutter  to  any  supposed  equity,  Fluck  pur- 
chased with  the  full  knowledge  of  tne  fact  that  RepWle  held  the 
mortgage,  and  that  the  land  about  to  be  sold  would  be  looked  to 
for  the  payment  of  the  money  due.  It  cannot  be  alleged,  with 
slightest  approach  to  plausibility,  that,  under  these  undisputed 
facts,  as  between  Beplogle,  the  assignee,  and  C.  Snyder,  the  mort- 
gagor, the  latter  would  not  be  liable  to  pay  all  that  remains  due 
on  the  mortgage.  It  is  in  proof,  he  received  the  whole  purchase 
money  of  the  land  purchased  by  Beplogle;  and,  consequently,  it 
is  not  open  to  the  allegation  that  it  had,  in  whole  or  in  part,  been 
applied  in  payment  of  the  debt  secured  by  the  mortgage.  If  the 
ejectment  was  brought  against  him,  there  could  be  no  defence,  nor 
could  he  regain  possession  until  he  paid  every  cent  then  due. 
This  would  be  too  plain  for  argument,  as  there  would  be  no  pre- 
tence of  any  consideration  between  them.  Does,  then,  the  de- 
fendant stand  in  a  better  situation  than  the  mortgagor  ?  It  must, 
in  the  first  place,  be  observed,  that  there  is  no  difference  between 
a  vendee  of  the  sheriff  and  the  vendee  of  the  mortgagor  or  owner 
of  the  land.  A  purchaser  at  sheriff's  sale  occupies  the  position 
of  the  debtor;  and,  unless  there  is  something  to  make  his  case  an 
exception,  the  title  of  the  purchaser  is  the  title  of  the  debtor, 
neither  better  nor  worse.  If  this  be  so,  and  that  it  is  cannot  be 
doubted,  the  question  is  well  settled,  on  reason  and  authority. 
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Thus  in  CIow«s  V9.  BielinBoiiy  5  John.  Ch.  Bep.  440,  Chancenor 
Kent  says:  ^^If  there  be  sereral  purchasers  in  successipn,  at  dif* 
fiurent  times,  there  is  no  equality,  and  no  contribution,  as  between 
purchasers.  Thus^  for  instance,  if  there  be  a  judgsa^it  against  a 
person  owning  at  the  time  three  acres  of  land,  and  he  sells  one 
acre  to  A.,  tli^  remaining  two  acres  are  first  chaxgeaUe,  in  equity, 
with  payment  of  the  judgment  debt." 

The  same  princq>Ie  is  ruled  in  Nailer  and  Stanley,  10  8.  k  R. 
450,  and  in  the  more  recent  case,  Gowden's  Estate,  1  B<xrr^  269; 
Mevey's  Appeal,  4  Barry  80.  Mr.  Justice  Kennedy,  in  Cowden's 
Appeal,  referring  to  Clowes  v%,  Dickinson,  says  the  reasoning  of 
Ghancellor  Kent  is  not  only  satisfactory,  but  unanswerable.  Thk 
principle  is  so  firmly  established,  that  it  cannot  now  be  considered 
an  open  question.  No  difference  is  perceived  between  a  judgment 
that  is  a  general  lien,  and  a  mortgage  which  is  specific. 

Judgment  afikmed. 


Kennedy  versus  Philipy. 

A  joint  treepasser  is  a  competent  witness  on  the  paart  of  tibe  plaintiff,  in  an  ac- 
tion of  trespass,  against  others  of  the  trespassers. 

Erbob  to  the  Common  Pleas  of  FranMin  County. 

James  Kennedy,  plaintiff"  in  error  v%.  Samuel  Philipy  and  others. 
This  was  an  action  of  trespass  quare  elau9um  fregity  brought  by 
James  Kennedy  aeainst  Samuel  Philipy  and  the  omer  defendants 
for  pulling  down  the  plaintiff^'s  fence.  The  defendants  pleaded 
the  general  issue,  and  also  a  special  justification.  On  the  trial  the 
plaintiff  offered  Matthew  Gordon  as  a  witness.  He  was  objected 
to  by  the  defendants  as  incompetent,  because,  as  was  alleged  and 
admitted,  he  was  engaged  in  taking  down  the  fence  with  the  de- 
fendants, and  if  any  trespass  was  committed,  he  was  guilty  wiUi 
the  rest.     He  was,  however,  not  a  part^  to  the  suit. 

His  Honor,  Judge  Black,  was  of  opinion  that  the  record  could 
be  used  by  the  witness,  if  a  judgment  be  recovered  against  his 
co-trespassers,  as  a  full  defence  of  himself  in  any  suit  which  the 
plaintiff  might  bring  against  him.  Otherwise  the  plaintiff"  might, 
by  bringing  separate  suits,  obtain  full  satisfSekCtion  for  the  wh^ 
of  the  injury  against  each  of  the  trespassers.  The  witness  was 
rejected. 

It  was  assigned  for  error  that  the  court  erred  in  rejecting  the 
witness. 

Bard  was  for  plaintiff  m  error,  whom  the  court  did  not  hear. 
In  his  argument  submitted,  reference  is  made  to  1  €freenletf*$ 
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Ev.  sec.  409;  1  Starh  181-222;  7  Wend.  225;  11  Eng.  Com. 
Jjaw  B.  257;  17  do.  466,  and  other  antkorities. 

Beilly  was  for  defendant,  with  whom  was  Kill. 

Pee  Oubiam. — Trespasses  committed  by  more  than  one  are 
joint  and  several;  and  trespassers,  like  joint  and  several  obligors, 
or  several  indorsers  of  a  bill  or  note,  may  be  sued  severally, 
though  the  plaintiff  can  recover  but  one  satisfaction.  He  may 
severally  proceed  to  judgment  against  all,  and  have  his  election 
de  melicribus  damnisy  umess  he  has  actually  received  satisfaction 
from  one;  and  in  that  case,  it  may,  as  in  Duane  vs.  Micken,  4 
TeateSy  487,  be  pleaded  in  bar  of  rarther  prosecution.  As  satis- 
faction was  not  had  in  this  case,  the  judgment  could  not  be  pleaded 
in  bar  of  an  action  against  the  witness,  who,  consequently  had  no 
fixed  interest  in  promoting  a  recoverv.  He  had  a  contingent  in- 
terest in  the  chance  that  the  plaintiff  would  follow  a  recovery  with 
execution,  and  procure  payment  by  compulsion,  which  woula  cer- 
tainly relieve  hun,  but  it  was  too  remote  and  uncertain  to  affect 
his  competency. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Keyser's  Appeal 

Where  penonid  property  in  a  store  is  levied  on  under  an  ezeontion,  and  nnder 
an  anrai^^ement  between  the  plaintiff  and  defendant,  the  store  is  left  open,  and 
the  derk  of  defendant  is  authorized  by  the  plaintiff  to  continae  to  seU  at  private 
sale,  as  nsnal,  and  this  is  continued  till  after  the  return  day  of  the  vrrit,  the  pro- 
ceeds of  sale  in  the  mean  time,  at  the  instance  of  the  sheriff,  being  paid  to  the 
plaintiff  by  th*e  clerk,  who  was  to  be  paid  by  him ;  the  execution  wiU  be  postponed 
to  subsequent  executions. 

The  mere  leaving,  in  the  possesdon  of  defendant,  until  sale,  goods  levied  upon, 
with  tiie  permission  of  plaintiff,  will  not  divest  the  lien  of  the  execution,  unless 
there  be  fraud;  and  an  indorsement  on  the  execution  by  the  plaintiff's  attorney 
of  *<The  levy  to  be  at  the  risk  of  the  plaintiff,"  understood  to  mean,  that  the 
property  levied  might  be  left  until  sale  with  the  defendant  at  the  risk  of  the 
phtintiff. 

Appeal  from  the  decree  of  the  Court  of  Oommon  Pleas  of 
Franklin  county. 

A  fi.  fa.  was  issued  on  the  judgment  of  Richards  w.  (Jarlin, 
issued  8d  April,  1849,  returnable  on  the  9th  of  April.  On  the 
same  day,  but  subseouently,  another  execution  was  issued  in  favor 
of  Keyser,  returnable  also  on  the  9th  April.  A  third  execution 
issued  on  the  10th  April,  returnable  to  tne  August  term,  in  favor 
of  The  Bank  of  Ghambersbur^. 

On  the  two  first  of  these  wnts,  it  was  indorsed  by  the  attorney 
of  the  plaintiffs,  <<  levy  at  the  risk  of  the  plamtiff.''  On  the  third 
VOL.  I.— 2a. 
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execution  was  indorsed,  "the  levy  made  by  the  sheriff  on  this 
writ  is  to  be  at  the  ri^  of  the  plaintiff,  and  of  F.  Smith  and 
Jacob  Heck,  the  indorsers  on  the  note  on  which  the  judgment 
was  obtained." 

Another  execution  was  subsequently  issued  for  the  county  of 
Franklin,  on  which  the  property,  the  jHroceeds  of  which  were  in 
dispute,  was  sold;  but  this  execution  was  subsequently  set  aaide. 

The  property  levied  upon  consisted  of  drugs,  medicines  and 
other  personal  property. 

It  appeared  in  evidence  that  Richards  told  the  sheriff  that  the 
store  was  not  to  be  closed^  and  that  he  desired  the  clerk  of  defen- 
dant to  attend  to  the  store.  It  appeared  that  Richards  told  the 
clerk  he  would  be  paid  out  of  the  proceeds  of  the  store.  The 
store  continued  open  till  about  the  21st  of  April,  about  twelve 
days  after  the  return  day  of  the  two  first  executions. 

The  nett  amount  of  sales,  during  the  interim,  deducting  pay- 
ments, amounted  to  about  $77 ;  above  $60  of  this,  the  sheriff  air 
rected  to  be  paid  to  Richards,  the  plaintiff  in  the  execution.  The 
sheriflF  never  received  any  orders  from  Richards  not  to  sell.  He 
understood  there  was  to  be  a  sale,  but  did  not  know  when.  The 
store  was  closed  at  the  instance  of  the  person  who  had  charge  of 
the  execution  for  the  countv  of  Franklin — when  the  sheriff  got 
the  key  of  the  store — ^which  he  had  not  had  before. 

The  court  decreed  the  money  in  the  sheriffs  hands  to  be  applied 
first  to  the  execution  of  Richards,  and  the  balance  to  the  execu- 
tion of  Keyser. 

This  decree  was  the  subject  of  execution. 

The  case  was  amied  by  J.  NiU  for  Keyser,  F.  Smith  for  the 
Bank,  and  by  TT.  JKeiUy  for  Richards. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J. — ^It  seems  to  be  conceded  by  the  learned  judge  who 
ruled  this  case,  that  the  execution  of  Dr.  J.  C.  Richards  was  post* 
poned  in  favor  of  subsequent  execution  creditors.  Indeed  it  is 
difficult  to  come  to  a  different  conclusion.  It  appears  in  evidence 
that  by  an  agreement  between  Richards  and  Garlin,  the  defend- 
ant in  the  execution,  the  result  of  a  previous  understanding,  that 
the  store,  on  which  his  levy  was  made,  was  to  be  left  open,  and 
that  the  clerk  of  the  defendant  was  to  sell  the  goods  in  the  same 
ws^  as  before  the  levy.  Richaxds  indorsed  on  the  exeoutioBi 
^^  This  levy  at  the  risk  of  the  plaintiff."  In  pursuance  of  this  a^ree- 
B^nt,  the  store  was  left  open,  and  the  eoocui  were  sold  at  private 
sale,  as  before  the  levy,  until  the  21st  Apnl,  twelve  days  alter  die 
return  day  of  the  writ.  The  p^vate  sales  during  l^at  time 
wnounted  to  9107  00.  Of  diis,  9i60  OQ  was  paid  direcdy  to 
Bidwrds  at  the  instwee  of  the  sheri^  and  witiiout  pawag  through 
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his  hands.  The  clerk,  by  the  agreement,  was  employed  by  Rich- 
ards, and  was  to  be  paid  by  him. 

Property  taken  in  execution  mnst  be  disposed  of  by  public  and 
not  by  private  sale.  To  permit  it  to  be  sold  otherwise  would  lead 
to  fraud,  and  hence  such  an  arrangement,  although  no  actual 
fraud  may  be  intended,  is  deemed  fraudulent,  and  consequently 
postponed  the  execution  creditor  in  favor  of  other  executions, 
though  subsequent  in  date.  By  this  arrangement  there  was  a 
postponement  of  the  sale,  until  after  the  return  day  of  the  writ. 
The  control  and  direction  of  the  writ  was  wantonly  taken  out  of 
the  hands  of  the  sheriflF,  but  no  notice  whatever  was  given  of  the 
sale.  In  Gibbs  v«.  Neely,  7  TT.  305,  it  is  ruled,  that  even  a  sale, 
after  five  days  public  notice,  with  the  assent  of  the  debtor,  is 
firaudulent,  as  against  his  other  execution  creditors.  But  here  the 
goods  are  sold  at  private  sale,  without  any  notice  whatever,  in 
which  respect  it  is  much  stronger  than  Gibbs  vb.  Neely.  But 
Bingham  vs.  Young,  10  Barr^  396,  cannot  be  distinguished  in 
principle  from  this  case.  In  Bingham  vs.  Young  it  is  ruled,  that 
where  an  execution  creditor  procures  a  special  deputy,  to  be  ap- 
pointed by  the  sheriff,  and  the  goods  levied  on  in  a  store  are  sold 
by  him  and  the  defendant  at  private  sale,  until  other  executions 
are  left  with  the  sheriff,  the  prior  execution  is  postponed.  In 
Bingham  vs.  Young,  as  in  this,  the  sheriff  appointed  a  deputy, 
who,  with  the  defendant,  made  private  sales.  There  the  public 
sale  was  before,  here,  after  the  retitrn  day 'of  the  writ;  and  the 
store  was  kept  open  for  private  sales  some  days,  here,  eighteen 
days.  In  neither  case  had  the  sheriff  any  control  or  management 
of  the  sales.  In  all  essential  respects,  that  case  is  identical  with 
this. 

Did  the  question  rest  here,  the  case  would  be  attended  with 
no  difficulty  whatever.  This  the  court  expressly  admitted,  but 
they  are  of  opinion,  the  first  execution  creditor  is  not  postponed, 
because  the  subsequent  execution  creditors  are  in  pari  delicto^  or, 
as  Judge  Watts  terms  it,  in  the  same  boat.  If  the  premises  be 
correct,  I  admit  the  conclusion  is  inevitable.  Are  they  then  in 
fori  delictof  In  the  first  place,  we  must  throw  out  of  view  that 
each  of  the  executions  contains  the  same  indorsement,  viz :  "  This 
levy  at  the  risk  of  the  plaintiff."  It  must  be  remembered,  that 
Dr.  Richards'  execution  is  not  fraudulent  as  against  subsequent 
executions,  because  of  that  indorsement,  (for  if  it  was,  there  would 
\e  no  gainsaying  the  defendant's  proposition,)  but  because  of  the 
agreement  between  Dr.  Richards  and  the  dlafendant,  Garlin. 
Such  an  indorsement  is  understood  to  mean  nothing  more  than 
that  the  property,  until  sale,  might  be  left  with  the  defendant,  at 
the  risk  of  the  plaintiff,and  not  at  the  risk  of  the  sheriff;  that  if 
die  property  is  not  produced  on  the  day  of  sale,  do  far  as  regards 
the  plaintm^  the  sheriff  is  released,  and  further,  perhaps^  as  an 
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agreement  to  indenmify  the  sheriff  for  a  levy  on  the  goods  of  a 
stranger,  1  Troubat  &  Haley,  483,  in  note.  This  course  is  fre- 
quency adopted  when  the  plaintiff  has  confidence  in  the  defend- 
ant, or  when,  for  other  causes,  he  is  willing  or  desirous  the  goods 
should  not  be  removed. 

But  such  an  indorsement  does  not  amount  to  a  direct  or  implied 
stay  of  the  proceedings,  nor  is  it  understood  without  more  that 
the  execution  is  put  in  the  hands  of  the  sheriff  for  security,  and 
not  for  sale.  Such  an  indorsement  does  not,  nor  does  it  purport 
to  interfere  with  the  action  of  the  sheriff  in  any  other  particular. 
Although  it  must  be  confessed  there  is  appearance  of  contradic- 
tion in  the  dicta  of  some  of  the  judges,  yet  it  is  the  rule  in  this 
state,  and  in  the  neighboring  state  of  New  York,  as  is  decided  in 
Eberle  vs.  Mayer,  1  B.  869 ;  Howell  vs.  Alkyn,  2  B.  283;  Doty 
vs.  Turner,  8  Johns.  20;  Commonwealth  vs.  Stremback,  3  B.  848; 
Corlies  vs.  Stanbridge,  6  B.  290,  that  merely  leaving  the  property 
in  possession  of  the  defendant,  though  with  the  plaintiff's  con- 
sent, is  not,  pev  scj  fraudulent.  The  rule  is,  if  goods  be  left  in 
defendant's  possession,  even  with  plaintiff's  permission,  the  lien 
is  not  lost,  unless  there  be  fr^ud.  Casting  aside,  therefore,  that 
which  does  not  enter  into  its  merits,  is  there  any  evidence  that  the 
subsequent  execution  creditors  acceded  to  the  arrangement  made 
between  Dr.  Richards  and  the  defendant,  Garlin?  Of  this  im* 
portant  fact  we  perceive  no  proof.  There  is  nothing  to  evince 
that  the  subsequent  execution  creditors  agreed  that  the  store 
should  be  left  open,  and  that  the  goods  might  be  sold  by  the  derk 
at  private  sale.  If  there  was,  they  were  tnen  in  pari  delicto,  or, 
as  the  judge  expresses  it,  in  the  same  boat.  No  direction  was 
given  hy  themy  to  the  sheriff,  except  what  appears  on  the  back  of 
the  writ,  the  effect  of  which  has  been  alreaay  considered.  So  far 
from  proof  of  an  assent  to  the  agreement,  on  their  part,  there  is 
proof  from  which  plain  inference  may  be  drawn  that  they  did  not 
agree  to  it.  The  sheriff  says  he  would  most  certainly  have  dosed 
the  store,  if  it  had  not  been  for  Dr.  Richards.  He  would  have 
had  some  advice  before  he  would  have  closed  on  the  two  other  ex- 
ecutions. Neither  of  the  other  two  gave  him,  as  he  says,  orders 
not  to  close  the  store.  They  left  him  to  exercise  his  own  discre- 
tion about  it.  He  would  not  have  suffered  the  store  to  remain 
open,  unless  Eeyser  and  the  bank  had  agreed  that  the  levies  diould 
be  at  their  risk,  as  marked  on  the  execution.  There  was  then  no 
agreement  whatever  between  the  two  last  execution  creditors  and 
the  sheriff,  such  as  is  proved  took  place  between  him,  the  plaintiff 
and  the  defendant;  or  if  there  was,  certainly  no  proof  of  it  was 
given.  The  sheriff  was  governed  in  his  actions,  as  regards  th^oo, 
solely  by  the  indorsement  on  the  writ,  as  he  testifies. 

The  defendant  in  error  wishes  us  to  infer  a  knowledge  of,  and 
consequent  acquiescence  in,  the  agreement.    But  the  evidence  on 
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tliis  point  is  too  loose  and  unsatisfactory.  It  is  trae,  they  may 
have  known  of  the  first  execution,  that  the  store  remained  open 
from  that  time,  3d  April,  the  day  of  levy,  until  the  21st,  when 
the  store  was  closed,  and  that  in  the  intermediate  time,  the  clerk 
was  engaged  in  selling  the  foods.  However  this  may  be,  there  is 
no  proof  even  of  any  knomedge  of  the  secret  agreement,  even  if 
that  would  affect  them,  which  1  by  no  means  admit;  much  less  is 
there  any  evidence  from  which  we  would  be  at  liberty  to  infer  they 
became  parties  to  the  arrangement. 

Decree  of  the  court  reversed,  and  the  money  ordered  to  be 
paid  to  the  Bank  and  George  H.  Keyserin  order  of  time  the 
executions  came  to  the  hands  of  the  sheriff,  the  balance,  if 
any,  to  be  paid  to  Dr.  Richards'  execution. 


Devor's  Appeal. 

% 

Where  a  mortgage  was  taken  by  a  yendor,  on  one-third  and  one-third  of  a  sixth 
of  Tarions  tracts  of  land,  which  Uie  mortgagees  took  expressly  subject  to  prior 
Kens  against  former  owners  of  the  land ;  in  Sstribnting  the  proceeds  of  sale  of  the 
land,  which  was  sold  at  sheriff's  sale,  the  mortgagee  will  not  be  confined  to  one- 
third  and  one-third  of  a  sixth  of  the  balance  of  £e  money,  after  payment  of  the 
prior  liens  and  costs ;  but  if  they  were  paid  by  the  other  portions  of  the  land,  ex- 
cept one-ihird,  and  one-third  of  a  sixth,  then  tiiat  amount  of  the  purchase  money 
would  be  applicable  to  the  mortgage — ^in  preference  to  judgments,  subsequent  to 
the  mortgage  obtained  against  the  owners  of  the  land,  and  existing  at  the  time  of 
the  sale. 

This  was  an  appeal  from  the  decree  of  the  court  of  Common 
Fleas  of  Perry  county,  distributing  money  arising  from  the  sale  of 
the  real  estate  of  Postley  and  of  McGowan  and  McKeehan.  The 
land  was  situate  in  Perry  county,  and  consisted  of  several  thou- 
sand acres,  on  a  part  of  which  a  furnace  was  erected. 

The  transfers  of  the  land  were  as  follows : 

Power  sold  to  Postley  and  took  a  mortgage;  Watts  obtained  a 
judgment  V9.  Postley. 

Postley  conveyed  to  his  sons. 

The  Postley's,  father  and  sons,  conveyed  to  McKeehan  and 
Henry,  subject  to  the  payment  of  all  liens  then  on  the  property. 

McKeehan  and  Henry  sold  one-third  to  McGowan,  and  one- 
third  to  Fulwiler. 

Henry's  interest  was  sold  at  sheriff's  sale,  to  McGowan,  McKee- 
han and  Fulwiler. 

Fulwiler  sold  his  one-third  and  one-third  of  a  sixth,  to  Cath- 
cart,  subject  to  the  payment  of  judgments  and  liens. 

Oathcart  sold  to  McGowan  and  McKeehan,  "  under  and  sub- 
ject to  the  payment  of  the  judgments  and  liens  thereon,  which 
included  the  Powers'  mortgage,  and  the  Watts'  judgment.  Oath- 
cart  received  a  mortgage.    His  mortgage  was  for  016,000. 
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Finally,  the  property  was  sold  at  sheriff 's  sale,  as  the  property 
of  McGowan  and  McKeehan.  The  amount  of  the  sales  was 
about  $16,042. 

It  was  contended  that  under  the  agreements  entered  into  by 
Cathcart,  he  was  not  entitled  to  receive  the  amount  of  certain  as- 
signments to  him,  on  the  soi,  fa,  on  the  Power  mortgage,  as  he 
had  made  that  debt  his  own  under  seal ;  and  further,  that  the 
residue  of  the  Power  mortgage,  and  F.  Watt's  judgment  shall  first 
be  deducted  from  the  $16,042,  and  then,  if  the  Cathcart  mort- 
gage is  entitled  to  any  part  of  the  fund,  it  would  be  but  one-third, 
and  one-third  of  one  sixth  of  the  residue. 

The  claim  of  Cathcart  was  opposed  by  judgment  creditors  of 
McGowan  and  McKeehan,  whose  judgments  were  obtained  after 
the  taking  and  recording  of  Cathcart's  mortgage.  The  property 
was  sold  on  a  levari  facias^  issued  on  the  Power  mortgage,  and  on 
writs  of  venditioni  exponas^  on  judgments  against  McGowan  and 
McKeehan. 

It  was  contended  on  the  part  of  Cathcart,  that  on  equitable 
principles  he  was  entitled  to  be  paid,  not  only  the  assignments  to 
him  on  the  Power  mortgage,  but  to  be  paid  the  entire  residue, 
after  paying  the  prior  liens,  inasmuch  as  that  residue  does  not  ex- 
ceed 7-18ths  of  $16,042,  the  amount  of  the  proceeds  of  sale. 

The  Court,  Watts  President,  decided  that  inasmuch  as  at  the 
period  when  he  took  his  mortgage,  the  original  estate  was  incum* 
bered  only  to  the  amount  of  part  of  what  it  sold  for,  the  residue 
of  that  fund  must  be  appropriated  to  Cathcart's  mortgage. 

Errors  assigned : 

1.  The  court  erred  in  appropriating  the  entire  residue  of  the 
proceeds  of  sale,  after  discharging  prior  liens,  to  the  mortgage  of 
A.  Cathcart.  They  should  have  given  but  the  one-third  and  one 
third  of  one  sixth  of  that  residue,  and  the  other  part  of  the  resi- 
due to  the  judgments  of  the  appellants. 

2.  The  court  erred  in  paying  the  judgment  of  F.  Watts,  out  of 
the  funds  arising  from  the  sale  of  the  land  not  included  in  the 
mortgage  of  Power  against  Topley. 

The  case  was  argued  by  Macfarlane^  for  appellants ;  by  Jwi^ 
Join  and  Chraham  for  Cathcart ;  and  by  Q-antt  for  Demaree ; 
McClintoch  was  concerned  for  Arnold  and  Darlington ;  Mclntiu 
was  concerned  for  Wilson  and  Sieger. 

The  opinion  of  the  court  was  delivered  by 

Coulter,  J. — ^I  dismiss  from  the  case  all  considerations  arising 
from  the  principle  of  subrogation  or  substitution,  because  that 
principle,  although  it  may  in  some  cases  accomplish  high  purposes 
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of  equity,  yet  like  a  sharp  edged  tool,  unleBS  it  be  discreetly  used, 
is  apt  to  wound  somewhere.  The  facts  do  not  warrant  or  require 
its  application,  and  I  would  rather  aToid  than  invite  unnecessary 
complication.  The  money  in  court  to  be  distributed,  is  the  pro- 
duct of  the  sheriff's  sale  of  the  land  subject  to  the  liens  of  the 
contesting  parties.  The  money  is  in  place  of  the  land  and  repre- 
sents it.  According  to  the  relative  position  of  those  liens  on  the 
land,  so  is  their  relative  positions  in  regard  to  the  money  in  court. 
At  the  time  McGowan  and  McKeehan  gave  the  mortgage  to 
Cathcart,  thev  were  the  owners  of  the  whole  interest  and  estate  in 
the  land,  subject  to  certain  liens :  the  Postley  mortgage,  the 
Frederick  Watts'  judgment,  and  the  balance  of  the  Fulwiler  mort- 
gage. The  judgment  of  Frederick  Watts,  however,  was  a  lien 
upon  other  property  not  covered  by  the  mortgages,  and  according 
to  a  well  settled  rule,  it  is  shifted  on  to  the  fimd,  on  which  the 
liens  next  in  propinquity  have  no  hold.  This  does  perfect  equity 
to  all  parties,  because  subsequent  judgment  creditors  are  subordi- 
nate in  equity  as  well  as  law,  not  only  to  the  Watts  judgment, 
but  to  that  mortgage,  Cathcart's,  which  will  be  relieved  pro  tanto 
by  this  operation.  The  matter  principally  mooted  at  the  bar,  was 
whether  Gathcart's  mortgage  was  entitled  to  come  in  on  the  whole 
fund,  although  it  only  covered  one-third,  and  one-third  of  one 
sixth  of  the  land,  in  preference  to,  and  exclusion  of  junior  judg- 
ment creditors.  I  do  not  well  see  how  there  can  be  a  reasonable 
doubt.  The  mistake  or  confusion  of  ideas  arises  from  the  hypoth- 
esis that  Cathcart's  mortgage  covered  only  a  specific  part,  one- 
third  and  one-third  of  one-sixth  of  the  land,  and  that  of  course  it 
would  be  entitled  only  to  that  proportion  of  the  fund  after  paying 
the  prior  liens.  But  not  so.  The  Cathcart  mortgage  was  a  lien 
on  the  whole  and  every  part  of  the  land,  and  if  all  the  land  but 
one-third  and  one-third  of  one  sixth  was  taken  away  by  Postley's 
claim  and  Topley's,  then  that  would  remain  to  Cathcart's  mortgage, 
which  covered  that  amount  of  the  whole  land.  In  other  words 
Cathcart  was  entitled  to  one-third  and  one-third  of  one-sixth  of 
the  whole  heap.  But  if  Postley's  and  Tonley's  claim  took  away 
three-fourths  of  the  heap,  Catncart  would  be  entitled  to  all  the 
balance.  And  so  of  the  money ;  Postley's  lien  and  Topley's, 
which  I  consider  together,  were  entitled  to  take  their  full  measure 
out  of  the  money,  and  if  less  than  one-third  and  one-third  of  one- 
sixth  remained,  Cathcart's  mortgage  was  entitled  to  it,  because  it 
was  entitled  to  one-third  and  one-third  of  one  sixth  of  the  whole 
money.  This  distribution  does  injustice  to  no  one.  The  subse- 
quent judgment  creditors  had  no  grip  on  the  land  or  the  fund, 
until  Cathcart  was  satisfied ;  their  mistake  lies  in  the  assumption 
that  they  were  entitled  to  run  up  their  lien  specifically  upon  that 
portion  of  the  land,  or  rather  that  proportion  not  designated  in 
Catiicart's  mortgage,  as  if  their  liens  were  of  equal  date,  without 
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conBldering  that  Cathcart's  lien  covered  every  part  of  the  land 
to  the  extent  of  one-third  and  one-third  of  one  sixth  of  its  value, 
yielding  only  to  the  prior  liens. 

The  decree  of  the  court  below  is  aflBrmed. 


^  sc  ''23  Cathcart's  Appeal 

A  levy  on  goods,  where  they  are  left  in  the  hands  of  the  debtor,  and  are  vsed 
by  him,  will  not  amount  to  a  satisfaction  of  the  judgment  on  which  the  execution 
was  issued,  as  against  other  judgment  creditors,  thou^  it  may  generally  haye 
that  effect  as  resects  a  surety. 

After  a  leyy  on  personal  property  of  the  debtor,  the  execution  creditor,  on  whose 
execution  the  IcTy  has  been  made,  may  withdraw  the  execution,  without  dis- 
charging, thereby,  the  Hen  of  his  judgment  on  the  real  estate  of  the  defendant,  as 
it  respects  oUier  judgment  creditors. 

An  assignment  of  a  judgment  will  carry  with  it  a  right  to  a  mortgage,  which 
secured  the  bond  on  which  the  judgment  was  entered. 

Where  a  leyy  on  personal  proper^  has  been  made  on  an  execution,  which  is  not 
returned,  and,  after  the  lapse  of  two  years,  the  plaintiff  assign  the  balance  on  the 
judgment,  and  the  assignee  agrees,  on  receiving  a  reyiTal  of  tite  judgment,  that  he 
win  haye  the  execution  returned,  but  in  fact  does  not  direct  the  ^eiiff  to  return  it; 
such  an  agreement  will  not  postpone  the  claim  of  the  said  assignee  upon  a  morir 
gage,  which  secured  the  debt  for  which  the  execution  issued,  in  f^Tor  of  one  on- 
gimdly  bound  by  the  assigned  judgment,  but  who,  before  execution  issued,  had 
sold  to  the  other  defendants  in  the  judgment  his  interest  in  the  real  estate  in 
which  they  were  interested,  and  which  was  bound  by  the  mortgage  and  the  ori- 
gbial  judgment 

The  real  estate  of  McGowan  and  McEeehan  was  sold  by  the  sheriff 
of  Perrry  county,  and  the  money  brought  into  court  for  distribu- 
tion. 

See  Dover's  Appeal,  in  this  volume. 

Fulwiler  was  a  member  of  the  firm  of  McGowan,  Fulwiler  & 
Co.,  and  owning  an  undivided  interest  in  real  estate. 

In  August,  1840,  Fulwiler  sold  his  interest  to  Cathcart. 

He  took  from  Cathcart  a  mortgage  and  judgment  bonds,  in 
which  bonds  McGowan  and  McEeehan  joined.  ML  of  these  bonds 
were  paid,  except  a  balance  of  about  $670  88,  on  one  entered  to 
Aumist  term,  lo43. 

&  1841,  Cathcart  sold  his  interest  in  the  land  to  McGowan  and 
McEeehan,  and  took  from  them  a  mortgage  for  $15,000,  which 
was  recorded  in  December,  1841.  He  conveved  to  them,  subject 
to  cUl  liens  and  encwmbranees^  which  included  the  balance  due  on 
thejud^ent  to  Fulwiler. 

Fulwiler  had  a  £  fa.  issued  on  his  judgment  against  Cathcart, 
McGowan  and  McEeehan,  to  Aug.  term,  ll45,  on  which  the  sheriff 
levied  on  personal  property  of  McQ-owan  and  McEeehan.  This 
execution  has  never  been  returned.  It  was  levied  on  horses, 
teams,  mules,  wagons,  &;c. 
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In  April,  1848,  Pnlwiler  traofiferred  the  balance  of  the  judgment 
against  Cathcart,  McGowan  and  McKeehan,  to  Topley.  In  Jnlj, 
1§48,  Topley  procured  an  amicable  reyival  of  his  assigned  judg- 
ment, from  McGK>wan  and  McEeehan,  Oathcart  being  omitted,  he 
not  living  in  the  county. 

It  was  contended,  on  the  part  of  Oathcart,  that  Topley,  when 
he  received  the  revival  of  the  judgment  from  McGowan  and 
McEeehan,  agreed  that  the  execution  which  had  issued  on  die 
judgment  be  returned,  and  that,  as  McGt)wan  and  McEeehan  pur- 
chased from  him,  Oathcart,  subject  to  all  liens  and  encumbrances, 
that  he  became  a  ifarety  as  to  them;  and  that  the  record  of  the 
deed  of  Oathcart  to  McGowan  and  McEeehan  was  notice  to  Top- 
ley  of  such  assumption  by  McGowan  and  McEeehan. 

Also,  the  testimony  of  McGowan  was  taken  to  shew  that  Top- 
ley  had  (kctual  notice  of  such  assumption,  and  of  the  relation  in 
which  Oathcart  stood  in  regard  to  it. 

On  4th  January,  1850,  f'ulwiler  assigned  the  balance  on  his 
mortgage  against  Oathcart,  to  Topley.  This  assignment  did  not 
take  place  tUl  after  the  sheriff's  sale. 

It  did  not  appear  that  Topley,  the  assignee,  had  directed  the 
sheriff  to  return  the  execution. 

The  court  decreed,  in  part,  as  foUows: 

^^  The  next  claim  in  order  is  the  mortgage  of  Alexander  Oath- 
cart to  John  Fulwiler,  upon  the  one-third  and  one-third  of  the 
one-sixth  of  the  whole.  This  is  objected  to.  The  facts  are,  that 
this  mortgage  was  all  paid  but  the  last  bond,  upon  which,  at  the 
date  of  the  sheriff's  sale,  there  was  a  balance  unpaid  of  $849  95. 
For  this  a  judgment  had  been  obtained,  upon  which  a  fi.  fa.  issued 
to  August  term,  1845,  No.  85,  upon  which  the  sheriff  levied  ^upon 
horses,  wagons,  mules,  castings,  flasks  and  patterns,  and  all  de- 
fendant's personal  property.'  This  execution  was  never  returned, 
and  it  does  not  appear  that  any  thing  was  ever  done  upon  it 
further.  It  is  now  losty  and  all  we  know  about  it  is  by  parol. 
This  judgment  and  the  bond  on  which  it  was  founded  were  against 
Oathcart,  McGowan  and  M'Eeehan;  and  while  the  fi.  fa.  was  in 
tide  sheriff's  hands,  Mr.  Tojjley  paid  it  to  the  plaintiff,  Fulwiler, 
and  took  an  assignment  of  it.  He  subsequently  got  an  amicable 
judgment  of  revival,  which  was  signed  by  McGowan  and  McEee- 
nan  alone,  and  which  was  entered  to  April  term,  1848,  No.  211. 
Mr.  McGt>wan  testifies  that  when  he  signed  the  amicable  judgment 
of  revival,  Topley  agreed  that  the  execution  should  be  returned. 
Mr.  McEeehan  testifies  that  he  never  heard  of  any  such  arrange- 
ment. Mr.  Junldn  testifies  that  Topley  told  him  it  was  to  have 
been  returned.  It  does  not  appear  that  Topley  ever  gave  any 
direction  to  the  sheriff  on  the  subject. 

I.— 2a* 
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"It  IS  argued  that  Topley  is  not  entitled  to  this  money:  1st, 
because  he  has  no  assignment  of  the  mortgage ;  2d,  because  the 
abandonment  of  his  levy  of  personal  property  is  a  relinquishment 
of  his  lien  as  to  subsequent  creditors;  3d,  because,  by  the  agree* 
ment  of  purchase  between  Cathcart  and  McGowan  and  McKeehan, 
the  former  became  a  quasi  surety,  and  the  release  of  the  levy  by 
Fulwiler,  or  his  assignee,  Topley,  would  prejudice  Cathcart's  next 
lien. 

"We  think  no  one  of  these  grounds  is  tenable.  Independent 
of  the  actual  assignment  of  the  mortgage,  by  Fulwiler  to  Topley, 
on  the  4th  January,  1850,  the  assignment  of  the  judgment  was, 
in  equity,  an  assignment  of  all  the  collateral  securities  tor  its  pay- 
ment ;  and  conceding,  which  we  do  not,  that  the  levy  was  legally 
abandoned  by  the  order  or  fault  of  Topley,  this  can  be  construed 
asainst  him  no  further  than  the  loss  of  the  lien  of  judgment,  but 
will  not  destroy  the  security,  which  his  mortgage  affords  him ;  and 
we  cannot  come  to  the  conclusion,  that  any  contract  of  responsi- 
bility, made  between  Cathcart  and  his  vendee,  can  so  change  his 
character,  from  a  principal  to  a  surety,  as  to  affect  his  vendor, 
Fulwiler.  He  was  principal  as  to  him,  and  so  he  must  remain 
until  the  debt  is  paid.  But,  as  will  be  seen  in  the  conclusion, 
Cathcart  is  the  only  person  who  is  interested  to  make  this  objec- 
tion, and  I  cannot  perceive  how  he  would  be  benefited  by  main- 
taining his  positions.  The  debt  is  his.  It  is  not  pretended  that 
it  is  paid;  and  if  the  lien  is  lost,  by  which  it  cannot  be  got  out  of 
this  fund,  he  will  have  to  pay  it,  in  discharge  of  the  judgment 
which  exists  against  him  for  it.  We  decree  that  this  claim  be 
paid  out  of  the  fund  in  court." 

Alexander  Cathcart  appeals  from  the  decree  of  the  Court  of 
Common  Pleas  of  Perry  county,  because  the  court  decreed  that  a 
mortgage  given  by  Cathcart  to  Fulwiler,  now  for  Topley's  use,  on 
one-half  and  one-third  of  the  one-sixth  of  the  land  sold,  should  be 
paid  out  of  the  proceeds  of  sale.  He  claims  that  the  money 
should  have  been  appropriated  to  a  subsequent  mortgage,  whidli 
he  himself  holds  against  the  same  undivided  share  of  the  land. 

Errors: 

1.  The  court  erred  in  decreeing  the  payment  of  $849  95,  to 
A.  F.  Topley,  on  the  mortgage  given  by  Cathcart  to  Fulwiler. 

2.  In  allowing  Topley  interest  on  the  interest  made  principal 
by  the  am.  sci.  fa..  No.  211,  April  term,  1848,  that  ju^ment 
not  being  against  Cathcart,  but  against  McGowan  and  McKeehan 
alone. 

8.  In  decreeing  to  A.  F.  Topley,  $849  96,  when  his  assign- 
ment, dated  25th  April,  1848,  shows  the  actual  balance  then  was 
$670  38,  as  appears  from  the  calculation  of  the  attorney,  who 
only  assigned  that  sum,  which,  with  its  interest  from  date  of  as- 
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Bignment,  until  the  29tli  of  October,  1849,  the  return  day  of  the 
writ,  woidd  be  all,  in  any  event,  that  the  mortgage  could  take. 
Thus :  amount  assigned  to  Topley,  $670  88 

Interest  25th  AprU,  1849,  untU  29th  October,  1849,  60  40 


730  78 
Whereas  the  court  allow  him  the  amount  of  the  revived  judgment, 
No.  211,  April  term,  1848,  $849  95,  thus  compounding  interest 
on  Cathcart,  on  the  judgment  to  which  he  is  no  party. 

4.  In  allowing  interest  on  judgment  of  Arnold,  to  7th  January, 
1850,  instead  of  till  29th  October,  1849,  the  return  day  of  the 
writ. 

The  case  was  argued  by  Junhin  and  Ghraham  for  Cathcart. 
Macfarlane  for  Topley. 

The  opinion  of  the  court  was  delivered  by 

Bell,  J. — If  it  be  conceded,  under  the  principle  which  ruled 
Morris  r«.  Oakford,  9  Barr  500,  that  Cathcart's  sale  to  McGowan 
and  McKeehan,  in  November,  1841,  and  the  arrangement  conse- 
quent upon  it,  by  which  the  purchasers  undertook  the  payment  of 
all  prior  liens  on  the  land,  the  former,  in  equitable  contemplation, 
became  surety  of  the  latter,  with  the  assent  and  concurrence  of 
the  appellee,  I  have  failed  to  perceive  any  thing  in  the  facts  dis- 
closed by  the  evidence,  which,  in  law  or  equity,  ought  to  bar  his 
claim  to  come  in  on  the  fund  in  court. 

The  first  response  which  may,  properly,  be  given  to  the  propo- 
sitions that  seek  to  exclude  him,  is  the  want  of  due  evidence  of 
a  levy  made  by  virtue  of  FulwUer's  ji.  fa.^  No.  85,  to  August 
term,  1845 ;  and  the  absence  of  any  satisfactory  account  of  the 
disposition  made  of  that  writ.  It  was  proved  to  have  been  last 
seen  in  the  hands  of  sheriff  Cooper,  whose  business  it  was  to  exe- 
cute it.  But  no  further  inquiry  was  made  for  it;  nor  was  he, 
though  alive  and  residing  in  the  neighborhood,  called  to  testify  in 
relation  to  it.  The  secondary  evidence,  by  the  mouths  of  Messrs. 
(Jantt  and  Anderson,  tending  to  show  an  actual  levy  on  the  per- 
sonal property  of  the  defendants,  was,  therefore,  I  think,  clearly 
incompetent,  and,  consequently,  insufficient  to  sustain  any  legal 
deduction.  But  waiving  this,  and  admitting  the  asserted  levy  to 
have  been,  in  truth,  msSe,  what  is  there,  in  Topley's  conduct  in 
reference  to  this  execution,  competent  to  clothe  Cathcart,  as  surety, 
with  an  equity  operating  his  discharge  from  the  burden  of  his  ob- 
ligation? The  levy,  if  made  at  all,  was  effected  in  or  about  Am- 
guBt,  1845,  two  years  and  eight  months  before  Topley  became 
master  of  the  security,  by  Fiuwiler's  assignment,  wluch  occurred 
in  April,  1848.  Shortly  after  this,  the  judgment  entered  against 
all  the  obligors  in  the  bond  was  revived,  by  amicable  9c%re  jacicUy 
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against  McGowan  and  McEeehan  alone,  as  owners  of  the  land 
incumbered.  There  is  some  evidence  that,  at  this  time,  Topley 
recognized  the  arrangement  before  made  by  his  debtors,  casting 
on  the  remaining  partners  the  burden  of  the  debts;  and  McGowan 
testifies  it  was  then  agreed  the  appellee  should  direct  sheriff 
Cooper  to  return  the  execution  issued  by  Pulwiler.  The  other 
partner,  McEeehan,  denies  all  knowledge  of  this,  and  ascribes  the 
omission  of  Cathcart,  as  a  party  in  the  amicable  reviyal  of  judg- 
ment, to  the  fact  that  he  was,  at  the  time,  not  a  resident  of  the 
county.  This  statement  is  countenanced  by  the  form  in  which  the 
a^eement  was  prepared,  including;  Cathcart  as  a  defendant;  while 
McGowan*s  assertion,  that  the  original  fi.  fa.  was  to  be  returned, 
irrespective  of  the  levy,  is,  in  a  degree,  corroborated  by  Mr.  Jun- 
kin,  in  the  conversation  described  as  having  occurred  between  him 
and  Topley.  But  it  is  not  pretended  the  omission  to  include  Cath- 
cart as  a  party  to  the  judgment  of  revival,  can  operate  to  discharge 
him  from  his  liability  as  obligor  and  mortgagor:  nor  will  his  pro- 
mise to  cause  the  fi.  fa.  to  be  returned,  work  any  such  result. 
So  far  as  appears,  that  promise  was  never  executed.  No  instruc- 
tions were  given  to  the  sheriff,  touching  his  execution  of  that  writ ; 
nor  was  it  ever  returned,  shewing  a  levy  or  the  contrary.  The 
most  that  can  be  said  of  Topley's  conduct,  in  reference  to  it,  is 
that  he  was  inactive.  Can  this  inaction  be  fairly  urged  as  affect- 
ing his  right  to  claim  paramount  the  appellants  f  It  is  undoubt- 
edly true,  that,  in  equity,  a  creditor  who  has  in  his  hands  or  power 
the  means  of  payment,  and  voluntarily  relinquishes  it,  or  releases 
any  security  he  held  for  the  payment  of  the  debt — ^as,  for  instance, 
by  expressly  foregoing  a  levy  made  on  the  goods  of  the  principal 
debtor — discharges  the  security  pro  tanto.  This  was  the  case 
contemplated  in  iTeff 's  Appeal,  9  W.  k  S.  86,  and  which  actually 
occurred  in  Commonwealth  V8.  Miller,  8  S.  &  JR.  456;  Talmage 
V8.  Birlingame,  9  Barr  21 ;  and  Bank  vs.  Pordyce,  9  Barr  275. 
In  the  second  of  these  instances,  the  assignee  of  a  judgment  re- 
leased a  prior  levy  made  on  the  chattels  of  the  principal  debtor. 
In  view  of  this  fact,  the  present  Chief  Justice  thus  states  the 
rule:  "Where  there  is  a  levy  on  personal  property  belonging  to 
the  principal,  it  is  a  satisfaction  pro  tanto,  as  regards  the  suretr, 
of  which  nothing  can  deprive  him,  except  assent,  on  his  part,  to  tne 
arrangement  hy  which  the  property  is  released.'*  To  the  same 
effect  are  the  other  cases:  all  of  them  look  to  some  active  inter- 
ference by  the  creditor.  The  appellant  has  produced  no  adjudi- 
cation, where  mere  supineness  was  held  to  work  the  release  of  a 
surety,  and  I  know  of  none,  unless,  indeed,  the  inaction  were  in 
disregard  of  an  express  request,  preferred  by  the  surety,  urgmg 
pursuit  of  the  principal,  or  there  be  some  circumstance  which 
makes  it  the  imperative  duty  of  the  creditor  diligently  to  seek 
payment  from  him.    Nothing  of  the  kind  existed  here.    The  fi. 
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fa.  isfifaed  by  Fulwiler  was  a  stale  writ  when  Toplej  became  inter- 
ested in  the  judgment,  and  of  no  possible  ayail  against  subsequent 
executions.  Notwithstanding  what  was  said  to  McGowan  by  Top- 
\e^y  it  does  not  appear  he  at  all  interfered  with  the  execution. 
He  was  content  to  let  it  sleep  as  it  had  slept  for  years,  trusting  to 
the  security  of  the  mortgaged  land;  and  although  it  may  be  true 
the  negligence  of  the  sherm  gave  to  the  owner  of  the  debt  an  ac- 
tion for  non-feasance,  I  have  neyer  heard  this  will  operate  to  re- 
lease a  surety. 

But  were  all  this  otherwise,  Oathcart's  exoneration  as  surety 
would  not  defeat  Topley's  right  to  the  fund  in  dispute.  He  does 
not  claim  on  the  foot  of  the  judgment,  nor  against  Cathcart, 
either  as  principal  or  surety.  He  is  content  to  release  him  alto- 
gether, looking  to  the  proceeds  of  the  hypothecated  land.  That 
the  assignment  by  Fulwiler  of  the  bond,  and  judgment  entered 
under  it,  carried  with  it  an  equitable  right  to  the  accompanying 
mortgage,  without  a  formal  transfer,  as  an  ancillary  security,  wiU 
not  Mmit  of  serious  question.  This  has  been  repeatedly  settled 
here  and  elsewhere,  and  indeed,  is  now  so  trite  a  rule,  that  one  is 
almost  ashamed  to  cite  authority  to  prove  it.  As  however  it  has 
been  here  challenged  by  the  appelhuit,  I  may  be  excused  for  re- 
ferring to  McCall  v%.  Lenox,  9  /&.  &  J2.  304 ;  Donnelly  v%.  Hayes, 
17  8.\B,.  402;  Bank  v%.  Fordyce,  9  Barr  276,  and  Roberts  and 
Halstead,  9  Bart  84,  as  amone  our  own  cases  in  point,  and  show- 
ing too,  that  even  ignorance  of  the  existence  of  the  mortgage  on 
thepart  of  the  assignee,  will  not  defeat  this  equity. 

why  then  should  not  Topley  be  permitted  the  benefit  of  this 
paramount  security?  Because,  says  the  appellant,  the  levy  al- 
ready referred  to,  and  the  subsequent  relinquishment  of  it,  post- 
fues  the  appellee  in  favor  of  subsequent  incumbrances,  of  whom 
am  the  next  in  order.  The  result  here  asserted  would  at  first 
blush  seem  to  be  a  startling  one.  It  not  only  releases  one  of  the 
original  debtors,  but  gives  him  a  superior  equity,  as  a  creditor  of 
the  fund  otherwise  applicable  in  discharge  of  his  own  undertaking. 
Still  a  case  might  arise  in  which  one  would  not  only  be  released 
as  surety,  but  preferred  as  a  creditor  in  the  same  transaction.  But 
a  little  reflection  and  a  rapid  reference  to  precedents,  will  satisfy 
us  this  dispute  cannot  be  ranked  in  that  class. 

Most  of  the  remarks  that  have  ahready  been  submitted  on  the 
other  branch  of  the  case,  are  also  applicable  to  this.  I  do  not 
design  to  repeat  thefai,  unless  from  necessity,  where  they  are  in- 
volved with  the  principles  applicable  to  the  proposition  now  under 
discussion. 

It  is  true  that  a  seizure  of  goods,  in  execution,  to  the  value  of 
the  debt,  whether  they  be  sola  or  not,  is  a  discharge  of  all  res- 
ponsibility on  the  part  of  the  debtor,  and  consequently  satisfies 
the  judgment;  further  remedy  being  against  the  sheriff.  But  this 
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rule  is  utterly  inapplicable  Trhere  the  goods  have  been  left  in  the 
continued  possession  of  the  defendant  in  the  execution,  and  he 
has  been  permitted  to  call  them  as  his  own :  Cummins'  Appeal 
9  W.kS.IS;  Davids  vs.  Harris,  9  Barr  501. 

It  is  also  true  that  one  who  has  levied  on  the  chattels  of  his 
debtor,  will  not  afterwards  be  suffered  to  divest  the  levy,  to  the 
payment  of  a  posterior  judgment,  in  detriment  of  an  interme- 
diate lien ;  nor  to  keep  afoot  a  judgment  actually  satisfied,  so  as 
in  effect,  to  give  preference  to  an  inferior  security,  at  the  expense 
of  a  superior  one.  The  cases  of  Hunt  vs.  Breading:  12  S.  &  JR. 
37  ;  Dean  vs.  Patton,  13  S.  &  JR.  341,  and  Wood  vs.  Vanarsdale, 
8  JR.  40,  cited  for  the  appellant,  are  illustrative  of  this  proposi- 
tion. The  two  first  of  these  eidiibit  a  fraudulent  arrangement  to 
squeeze  out  an  intervening  incumbrance,  by  the  application  of  the 
avails  of  a  levy,  made  under  a  first  lien,  in  discharge  of  a  younger 
judgment ;  and  the  last  was  an  attempt  to  revive  a  paid  judgment, 
for  the  benefit  of  an  assignee,  who  had  discharged  it  on  the  secu- 
rity of  the  goods  levied,  and  afterwards  endeavored  to  usurp  the 
rights  of  the  plaintiff  in  the  execution,  in  defeat  of  his  remedy  for 
the  recovery  of  future  instalments  and  the  security  of  other  lien 
holders.  These  cases  are  not  parallel  with  the  present.  True, 
the  learned  judges  who  there  delivered  the  opinions  of  the  court, 
indulged  some  speculative  remarks,  which  hastily  read,  may  seem 
to  countenance  the  idea  that  an  unprosecuted  levy  on  chattels,  or 
one  expressly  relinquished  will  operate,  without  more,  to  unloose 
the  hold  of  a  lien  of  the  land  of  a  debtor,  in  favor  of  junior  in- 
cumbrances. This  however,  was  not  the  point  precisely  presented, 
and  I  cannot  avoid  thinking  the  observations  I  have  glanced  at, 
were  probably  hazarded  wiwout  calculating  all  the  consequences, 
to  which  they  might  lead  an  incautious  inquirer.  This  is  made 
evident  by  later  adjudications,  where  the  very  question  was  the 
point  of  controversy,  and  to  which  of  course,  the  attention  of  the 
court  was  specially  directed.  These  establish  that  a  sheriff's  pro- 
crastination, or  neglect  to  make  the  debt,  by  consummating  a  levy 
on  the  debtor's  goods,  will  not  discharge  it,  though  the  supineness 
of  the  officer  is  traceable  to  the  8uffer{U[ice  of  the  creditor.  This 
was  ruled  in  McCoy  vs.  Read,  5  W.  300,  and  in  Moore's  Appeal,, 
it  was  held  that  the  inertness  of  the  sheriff,  however  gross  and 
clearly  proved,  will  not  so  effect  the  liens  of  judgments  as  to  give 
preference  to  younger  burdens.  It  was  followed  by  Cummins' 
Appeal  9  TT.  &  A  73,  where  the  court  decided,  that  an  unprosecifr- 
ted  levy  on  chattels,  disturbs  not  the  hold  of  a  judgment,  either  as  it 
respects  the  debtor  or  his  other  lien  creditors.  The  leading  reason 
given  is,  that  no  hann  was  done  to  the  latter,  who  w^e  at  liberty 
S  they  chose,  to  direct  ezecution&  agamst  the  setme  chattels ;  the 
prior  sleeping  execution  interposing  no  barrier  to  such  a  proceeds* 
ing.    Lastly,  cune  Morrison  &;  Steele's  Appeal,  1  Barr  IB,  in 
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which^  going  a  step  further,  it  was  determined  that  even  a  stay  of 
execution  by  order  of  the  creditor,  will  give  no  preference  to  the 
lien  of  junior  judgments,  in  the  absence  of  unfair  collusion  be- 
tween the  debtor  and  first  creditor,  to  hold  the  others  at  bay.  The 
reasoning  of  Cummins'  Appeal  was  repeated,  but  I  apprehend 
the  decision  would  have  been  the  same,  though  the  younger  credi- 
tors were  not  in  a  condition  to  enforce  satisfaction  of  their  judg- 
ments, by  levies  on  the  same  goods.  By  the  withdrawal  of  the 
first  execution,  no  appreciable  injury  calling  for  compensation  is 
inflicted.  Any  inconvenience  experienced  is  the  necessary  atten- 
dant upon  the  exercise  of  a  discretion  vested  in  the  creditor,  which 
must  be  frequently  invoked  by  the  exigency  of  human  afiairs,  and 
when  fairly  exerted,  with  an  nonest  intent,  is  not  liable  to  the  im- 
putation of  blame,  or  obnoxious  to  the  penalty  of  a  forfeiture  of 
right.  Were  it  otherwise,  a  creditor  having  once  purchased  an 
execution  could  not  afterwards  withdraw  it,  without  the  consent  of 
all  the  subsequent  incumbrancers,  no  matter  how  stringent  the  rea- 
sons which  dictated  a  cessation  of  pursuit,  or  how  disastrous  a  per- 
sistance  in  it  might  be  to  the  debtor,  and  through  him,  to  unse- 
cured creditors.  I  know  of  no  binding  authority  which  recognizes 
the  stringent  rule  advocated  by  the  appellant,  and  I  am  sure 
there  are  no  reasons  of  mere  convenience,  sufficiently  cogent  to 
recommend  its  adoption  as  a  principal  of  general  application. 

But  in  the  instance  before  us,  the  appellant  was  subjected  to  no 
inconvenience,  other  than  those  usually  flowing  from  his  pecunia- 
ry position.  There  was  nothing  to  prevent  his  pursuit  of  the 
goods  levied  under  the  first /./a.  His  mortgage  was  accompanied 
by  judgment  bonds,  under  which  by  the  exercise  of  a  very  ordi- 
nary diligence,  final  process  might  have  been  issued  long  before 
the  closing  ruin  overtook  the  debtors.  Three  years  elapsed  be- 
tween the  first  levy  and  the  last  scene  of  admitted  bankruptcy;  a 
period  more  than  sufficiently  long  to  enable  the  appellant  to  take 
every  necessary  step  against  the  personal  chattels  of  his  debtor. 
But  he  failed  to  do  so,  and  it  is  difficult  to  resist  the  impression 
that  this  failure  is  attributable,  not  to  any  expectation  that  Topley 
would  make  his  monej^  from  a  sale  of  the  goods,  but  to  some  un- 
explained reason,  springing  from  the  pecimar  relation  of  all  the 
parties.  Were  it  then  even  proved  that  the  appellee  actually 
stayed  the  further  prosecution  of  Fulwiler's  execution,  at  the  time 
of  the  amicable  revival  of  his  judgment^  it  would  not  cause  a  post- 
ponement of  his  mortgage. 

There  is  another  pomt  of  view  from  which  the  actual  posture  of 
these  transactions  may  be  contemplated.  As  this,  however,  is  not 
absolutely  essential  to  a  decision  of  the  controversy,  I  design  but 
a  cursory  glance.  It  is  in  proof  that  during  the  running  of  the 
time  I  have  mentioned^  the  debtors  ex^dsed  fiill  dominion  over 
the  personal  prc^rty.    Being  actively  engaged  in  a  stirring  bo- 
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siness,  it  is  scarcely  to  be  donbted,  the  identical  items  levied  were 
changed  and  others  snbstitated,  more  than  once.  Could  these 
substituted  articles  be  properly  regarded  as  subject  to  the  levy? 
Would  a  mere  symbolical  seizure  attach  upon  them  as  they  came 
into  the  possession  of  the  debtors,  from  time  to  tune,  from  some 
shifting  power  inherent  in  the  execution  ?  or  would  not  the  levy 
of  1845  be  considered  as  necessarily  at  an  end,  long  before  Top- 
ley  sued  out  the  second  execution,  by  the  disposition  of  the  goods, 
with  the  implied  assent  of  the  sheriff?  Did  the  appellee's  case 
call  for  it,  these  are  questions  which  might  lie  in  the  path  of  the 
appellant.  But  without  their  aid,  it  has,  I  think,  been  shown  the 
rignt  to  recover  some  portion  of  the  fund,  by  virtue  of  his  mort- 
gage security,  cannot  be  denied  the  appellee,  from  any  thing  which 
has  occurred  in  this  protracted  and  complicated  business. 

As  the  mortgage  stood  as  security  for  the  payment  of  whatever 
sum  principal  and  interest  might  be  found  due  under  the  juds- 
ment,  it  is  not  to  be  doubted  the  court  below  was  ri^ht  in  award- 
ing to  Topley  the  amount  recovered  under  the  amicable  set.  fa. 
and  the  interest  subsequently  accruing  thereon,  though  this  was 
compounded  on  the  interest  which  entered  into  the  amount  of  the 
judgment  of  revival  as  principal,  in  pursuance  of  our  practice. 
The  fact  that  Cathcart  was  not  a  party  to  the  latter  jud^ent  can 
make  no  difference,  for  the  sum  due  under  it  is  not  clauned  from 
the  proceeds  of  his  land,  but  from  that  which  was  of  the  defen- 
dants. 

Decree  affirmed. 


Topley's  Appeal. 

When  within  five  years  after  the  rendition  of  a  jodgment,  a  tcLfa,  iflsnes  to  eon- 
tinue  its  lien,  and  an  appearanoe  is  entered  for  the  defendant,  and  whilst  the  same 
is  pending,  but  after  the  fiye  years  have  elapsed,  an  amicaUe  td.  fa.  issnes,  whieh 
in  fMt  referred  on  its  face  to  the  icire  facioi,  but  which  the  prothonotary  entered 
only  in  the  former  case,  and  omitting  any  reference  to  such  amicaUe  «e».  /s.  on  the 
record  of  the  teire  facias,  such  error  in  the  officer  wiU  not  operate  to  the  prejudice  of 
the  owner  of  the  judgment  This  court  will  consider  that  as  done,  with  respect 
to  the  matter,  which  ought  to  haye  been  done,  and  will  not  postpone  the  judgment 
to  others,  whose  liens  were  acquired  subsequently. 

This  was  an  appeal  from  the  Court  of  Common  Pleas  of  Perry 
county,  appropriating  the  proceeds  of  sale  of  real  estate  of  John 
McKeehan,  which  was  sold  in  October,  1849. 

The  appellant,  Topley,  was  the  owner  of  a  judgment  in  &yor 
of  Niblock,  as  guardian,  &c.,  vs.  John  McKeehan,  No.  46,  Not. 
T.  1833,  entered  Nov.  21, 1888. 

Amicable  S€i.fa.  to  Nov.  T,  1842,  No.  72,  Nov.  8, 1842,  judg- 
ment. Sci.  fa.  to  Jan.  T.  1848,  No.  5,  issued  Nov.  6, 1847,  and  cm 
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12th  Nov.  1847,  cotmsel  appeared  for  plaintiff,  and  waived  service 
of  writ. 

John  McKeehan,  beings  sworn,  said  he  was  informed  that  the 
9cire  facia%  No.  5,  Jan.  T.  1848,  had  been  issued ;  that  he  agreed 
to  sign  an  amicable  confession  of  judgment  to  save  further  costs 
and  trouble,  which  he  did.  That  it  wa^  their  intention  to  file  the 
amicable  judgment  to  the  suit,  in  which  his  counsel  appeared  for 
him,  viz :  the  amicable  sci.  fa.  No.  5,  Jan.  T.  1848. 

The  amicable  sci.  fa.  was  entered  to  April  T.  1848,  No.  212. 
July  3,  1848,  judgment  for  $120  20.  This  was  the  judgment 
which  McKeehan  testified  he  intended  to  give  on  %ci.  fa.  to  Jan. 
T.  1848,  No.  5. 

The  original  paper,  viz :  the  amicable  Bci.  fa.  filed  to  April  T. 
1848,  No.  212,  was  produced,  and  it  appeared  that  it  referred  to 
the  Bci.  fa  entered  to  January  term,  1848,  but  it  was  not  noted 
by  the  prothonotary  on  the  record  of  the  latter,  but  was  entered, 
as  above  stated,  to  April  T.  1848. 

Extract  from  the  opinion  of  the  court.  Watts,  P — "It  is 
contended  that  the  entry  of  this  judgment,  (viz :  the  amicable  %ci. 
fa.  No.  212,  April  T.  1848,)  is  new  and  independent,  and  conse- 
quently an  abandonment  of  the  scire  facias  previously  issued ; 
and  the  five  years  having  expired,  in  the  mean  time,  the  lien  of 
the  judgment  was  gone.  The  plaintiff  in  the  judgment  contends, 
that  the  pending  scire  fa^as  continued  the  lien  until  the  judgment 
of  revival  was  entered;  and  again.  The  error  of  the  clerk  should 
not  prejudice  him.  The  judgment  of  the  Supreme  Court  in  Mea- 
son's  estate,  4  Watts  341,  is  decisive  of  this  question,  and  we 
therefore  reject  the  claim." 

Error  assigned : 

The  court  erred  in  rejecting  the  claim  of  the  appellant  on  this 
judgment,  and  in  postponing  him  to  junior  judgments. 

The  case  was  argued  by  Hepburn  for  Topley,  the  appellant, 
with  whom  was  Mclntire. 

Macfarlane  and  Junkin  were  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

BoasRS,  J. — ^An  inspection  of  the  record  has  satisfied  me  that 
the  only  difficulty  which  attends  this  case,  arises  from  the  mistake 
of  the  prothonotary,  in  entering  the  judgment  on  the  scire  facias 
to  No.  212,  April  term,  1848,  instead  of  entering  it,  as  he  should 
have  done,  on  the  scire  facias  to  No.  5,  January  term,  1848. 
The  amicable  scire  facias,  as  it  is  called,  expressly  refers  to  No. 
6,  January  term,  1848,  which  was  an  adverse  scire  facias  to  re- 
vive the  judgment,  and  continue  the  lien  of  the  original  judgment. 
VOL.  I. — 2b. 
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Although  called  an  amicable  scire  facicUy  it  cannot  be  considered 
a  new  and  independent  proceeding,  and,  consequently,  abandon- 
ment of  the  scire  facias  preyionsTy  issued,  but  as  lui  amicable 
agreement  to  enter  judgment  on  that  scire  facias.  It  is  not, 
therefore,  governed  by  Meason's  estate,  4  W.  841,  which  was  a 
clear  case  of  abandonment  of  the  first  scire  facias^  by  issuing  a 
second,  distinct  and  independent  of  the  first,  and  without  the 
slightest  reference  to  it.  Here,  be  it  remarked,  no  person  is  in- 
jured ;  for  the  scire  facias  No.  5,  January  term,  1848,  was  still 
pending  when  the  fimd  in  court  was  distributed ;  the  five  years 
from  the  issuing  of  it,  to  continue  the  lien  of  the  judgment,  not 
having  expired.  As  it  was  the  mistake  of  the  prothonotary,  and 
not  of  the  party,  it  was  an  error  which  can,  without  injury  to  any 
person,  and  which  ought  to  be  corrected,  by  permitting  it  to  be 
filed  as  of  the  proper  number  and  term.  That  which  ought  to 
have  been  done,  we  consider  as  done,  and,  consequently,  we  are 
of  opinion  the  court  erred  in  rejecting  the  claim  of  the  appellant 
on  his  judgment,  and  in  postponing  hun  to  former  judgments. 
Decree  reversed,  and  decree  Siat  the  money  be  paid  to  i^p- 
peUant. 


Wilson,  Sieger  &  Go's.  Appeal. 

Where  an  execution  was  levied  on  defendant's  personal  property,  subject  to  for- 
mer levies,  and  enumerating  various  personal  property,  (but  not  specifying  any 
cord  wood,)  **am2  all  the  defendarU^t  pertonal property  not  exempted  by  law;**  and  a 
subsequent  execution,  issued  to  the  same  term,  which  was  retained,  levied  on  cer- 
tain personal  property,  naming  it,  subject  to  certain  specified /./a'« ,  and  aU  form- 
er levies  remuning  on  said  personal  property  of  defendant's,  "  and  also  a  large 
quarUity  of  cord  wood  emd  enudl  qwuUUy  of  iron,  ore" 

Held,  tiiat  the  proceeds  of  sale  of  the  wood  and  ore,  were  applioaUe  to  tiie  first  exe- 
cution; and  that  evidence  was  not  admissible  to  shew,  that  the  wood  was  acquired 
after  the  levy  was  made  on  the  first  exeeutim,  if  the  same  were  acquired  by  defendants 
before  the  return  day  of  that  execution. 

Appeal  from  the  decree  of  the  Common  Pleas  of  Perry  county. 

Afi.fa.  was  issued  in  favor  of  Wilson,  Sieger  &  Co.  vs.  McGow- 
an  and  McKeehan,  returnable  to  April  term,  1849,  No.  1.,  issued 
6th  January,  1849,  which  was  returned  "  January  11th,  1849, 
levied  on  the  defendant's  personal  property,  subject  to  levy  on  fi. 
fa.  J  No.  3  January  term,  1848,  and  other  levies,  to  wit:  six  gray 
horses,  gears  and  wagon,  five  bay  horses,  cears  &c.,  and  all  the 
defendant's  personal  property  not  exempted  by  law." 

Another  fi.  fa.  was  issued  subsequently,  viz  :  10th  January, 
1849,  docketed  No.  8,  April  term,  1849,  on  judgment  of  L.  M. 
Troutman,  on  which  was  returned  a  levy  made  Imurch  24tli,  1849, 
on  twelve  horses  and  horse  gears,  four  wagons,  and  a  large  amoont 
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of  other  personal  property,  specifying  it  generally,  and  all  the 
defendant's  property  not  exempted  by  law,  subject  nevertheless  to 
levies  on  Ji./a'«.  No.  8  January  term  1848 ;  IWos.  42,  68  and  69 
of  August  term  1848;  No.  89  October  term  1848;  No.  1  Janu- 
ary  term  1849 ;  No.  64  January  term  1849,  and  all  former  levies 
remaining  on  said  personal  property  of  defendant's,  (mi  aiso  a 
large  quantity  of  card  wood  and  mnaU  quantity  of  iron  ore^  as  the 
property  of  McGowan  and  McKeehan. 

It  appeared  by  the  evidence  before  the  auditors,  that  a  small 
portion  of  the  wood  and  ore  was  acquired  by  the  defendants  on 
the  11th  January,  1849,  when  Wilson  Sieger  ^  Go's,  levy  was 
madey  but  that  most  of  it  was  acquired  between  that  date  and  the 
latter  part  of  March,  1849.  Their  execution  was  returnable  to 
April  term  1849. 

The  amount  in  dispute  was  about  $571,07. 

The  court,  Black  ^President,  decreed  the  money  to  the  second 
execution  of  Troutman. 

Appeal  on  the  part  of  Wilson,  Sieger  &  Co. 

The  case  was  argued  by  Hephurr^  for  Wilson,  Sieger  &  Co. — 
That  the  comprehensive  addition,  ^^  and  all  the  defendants  prop- 
erty not  exempted  by  law,"  foBowed  by  a  sale,  entitled  the  execu- 
tion of  Wilson,  Sieger  &  Co.  to  the  proceeds  \  T  W.  kS.  134. 

MacfarVmej  for  Troutman,  the  appellee. — He  contended  that 
the  levy  on  "  all  the  defendant's  property  not  exempted  by  law," 
was  not  sufficient  to  include  the  cord  wood  and  iron  ore. 

He  cited  2  aS.  &iJ.  157,  Lewis  vs.  Smith;  3  Bawle  406;  do. 
841;  1  TF».  JJ.878. 

That  the  sheriff's  return  is  conclusive  against  himself,  and  as 
to  execution  creditors,  7  TT.  &  /S.  67 ;  2  Barr  95 ;  6  do.  810. 

The  opinion  of  the  court  was  delivered  by 

RoQEEs,  J. — ^To  arrive  at  a  correct  result  in  the  distribution  of 
the  proceeds  of  sale,  it  is  necessary  to  determine  the  extent  of  the 
levy  on  the  execution  of  Wilson,  Sieger  &  Co.,  an  execution  prior 
in  time  to  the  execution  of  L.  M.  Troutman,  to  whom  the  money 
was  adjudged.  The  levy  runs  thus :  January  11, 1849,  levied  on 
the  defendant's  personal  property,  subject  to  levy  on  fi.f a. j  No.  3 
January  term  1848,  and  other  levies,  to  wit :  six  gray  horses, 
gears  and  wagon,  five  bay  horses,  gears  and  wagon,  six  mules, 
gears  and  wagon,  lot  of  castings  ana  reaction  water  wheel,  black- 
smith tools,  store  goods,  &;c.,  Jtc. ;  and  all  the  defendant* s personal 
property  not  exempted  by  law.  The  language  of  the  levy  is  as 
broad  and  comprehensive  as  words  can  make  it,  for  not  to  insist 
on  the  et  eeteras  in  which  my  Lord  Coke  discovers  mudi  virtue,  to 
remove  all  doubt,  there  is  the  sweeping  clause,  **  and  all  the  de- 
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fendant's  personal  property  not  exempted  hy  law.  * '  That  the  sheriff 
therefore  intended  to  include  every  thing  of  a  personal  nature,  of 
whatever  kind  or  description  the  debtor  possessed,  is  beyond  doubt 
or  cavil.  That  such  a  levy  is  good  as  against  the  defendants  in 
the  execution,  will  not  be  disputed.  The  sheriff  would  have  the 
unquestionable  right  to  sell  all  the  debtors  property  then  pos- 
sessed or  afterwards  acquired,  whether  by  descent  or  purchase,  al- 
though not  expressly  enumerated.  When  the  sheriff  levies  on  a 
specific  article,  or  articles,  naming  them,  without  more,  he  will  be 
confined  to  his  levy ;  as  for  example,  where  he  levies  on  a  horse, 
he  will  not  be  permitted  to  sell  a  cow,  or  other  article  of  property. 

But  not  so  when  words  are  added  as  very  plainly  indicating  his 
intention  to  include  other  property,  although  not  specifically  named 
or  enumerated.  And  in  this  consists  the  distinction.  It  is  un- 
doubtedly true,  that  the  more  particular  the  sheriff  is  in  the  enu- 
meration of  the  property,  the  better ;  but  that  he  should  be  com- 
pelled to  name  every  article,  if  not  impossible,  as  in  the  case  (tf 
the  failure  of  a  merchant  engaged  in  an  extensive  business,  or 
iron  master,  would  be  so  extremely  inconvenient,  expensive  and 
troublesome,  as  hardly  to  be  compensated  by  any  advantages 
likely  to  arise,  either  to  the  debtor  or  creditors.  And  hence  such 
an  execution  of  the  writ  in  this  State  has  been  tolerated,  and  the 
law  may  now  be  considered  as  settled.  Thus  in  Lewis  vn.  Smith, 
2  S.  k  JR.  142,  a  levy  on  part  of  the  goods  enumerated  with  &c., 
&c.,  in  the  name  of  the  whole,  was  held  to  be  a  good  levy,  and 
sufiSciently  certain.  Rules  of  law  must  be  adapted  to  the  situation 
of  the  country,  its  habits  and  practice,  and  with  a  view  in  some 
measure,  to  the  exigencies  of  each  particular  case.  The  money 
now  in  court  for  distribution  is  the  proceeds  of  the  sale,  on  all  the 
executions  in  the  hands  of  the  sher^,  including  as  well  the  execu- 
tion of  Wilson,  Sieger  &  Co.,  as  the  execution  of  L.  M.  Troutman. 
On  this  shewing,  it  would  seem  to  be  clear  the  money  belongs  to 
the  first  execution  creditor.  It  is,  however,  strenuously  contended, 
the  second  execution  creditor,  Troutman,  is  entitled  to  the  money, 
(and  so  the  court  decided,)  on  two  grounds.  1st.  That  the  cord 
wood  and  iron  ore  was  not  in  existence,  in  part  at  least,  at  the 
time  of  the  first  levy ;  and  second,  if  in  existence,  it  was  not  enu- 
merated in  the  first  levy,  but  was  particularly  named  in  the  second 
or  Troutman  levy. 

The  first  reason  is  founded  on  the  assumption  of  a  point  which 
neither  does,  nor  can  judicially  appear.  Evidence  is  not  admissi- 
ble to  prove  when  the  property,  whether  by  descent  or  purchase, 
was  acquired  by  the  debtor.  For,  whether  before  or  after  tike  levy, 
if  acqidred  before  the  return  day,  it  is  immaterial  as  regards  the 
distribution  of  the  fund.  This  is  ruled  in  Shaffner  vs.  Gilmore,  3 
W.  k  S.  488.    It  is  there  held  that  the  proceeds  of  the  sale  of 
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personal  property,  levied  on  and  sold  upon  three  writs  of  fi.  fa.y 
must  be  appropriated  to  the  first  which  came  to  the  hands  of  the 
sheriff,  al^oagh  the  property  sold  was  acquired  by  the  debtor,  af- 
ter the  two  first  executions,  and  before  the  third  came  to  his  hands. 
The  case  is  put  on  the  ground  of  public  policy  which  we  then 
thought,  and  I  now  think,  reasonable  and  sound,  the  rule  beinff 
well  calculated,  and  so  intended  to  avoid  that  delav,  litigation  and 
uncertainty,  which  would  necessarily  arise  from  the  introduction 
of  parol  testimony,  to  ascertain  when  the  goods  were  acquired,  or 
when  they  came  into  the  sheriff's  bailiwick.  But  it  is  said  the  se- 
cond execution  must  be  first  paid,  because  in  the  levy  on  that  ex- 
ecution, the  sheriff  particularly  names  cord  wood  and  iron  ore, 
(the  proceeds  of  which  is  now  to  be  distributed) ;  unlike  the  first, 
where  it  is  not  referred  to,  except  in  general  terms.  But  if  as 
ruled  in  Shafiher  vs.  Gilmore,  and  Lewis  vs.  Smith,  the  property, 
though  not  named  in  the  first  levy,  is  nevertheless  embraced  in  the 
general  terms  used,  and  therefore,  as  first  in  time,  entitled  to  the 
money,  how  the  particular  enumeration  in  the  second  levy  can 
direct  the  lien  and  give  him  a  superior  title,  I  am  at  a  loss  to  un- 
derstand. The  first  execution  creditors  claim  the  money  on  two 
f  rounds,  that  they  are  first  in  time,  and  therefore  prior  in  right ;  and 
ecause  their  property  in  question  is  embraced,  although  in  general 
terms  in  his  levy.  The  second  execution  creditor  insists  it  must 
be  paid  to  him,  for  the  sole  reason  that  the  wood  and  ore  is  par- 
ticidarly  enumerated  in  his  levy,  and  is  not  specifically  named  in 
the  levy  in  the  first  execution.  Th&t  for  this  reason  the  first  execution 
is  postponed  to  the  second.  It  is  strenuously  contended,  that  the  sub- 
sequent levy  shows  that  the  sheriff  did  not  intend  to  include  the  wood 
or  ore  in  the  first  levy.  But  this,  as  a  legitimate  conclusion,  does  not 
strike  me  to  be  very  apparent.  It  merely  evinces  that  the  sheriff 
was  more  particular  in  refering  to  the  different  articles  of  property 
belonging  to  the  debtor,  in  his  second,  than  in  his  first  levy.  But 
can  tms,  which  may  have  arisen  more  from  accident  than  design, 
control  the  legal  operation  of  the  first  levy,  thereby  depriving,  by 
the  fiat  of  the  sheriff,  the  first  execution  creditor  of  a  debt  to  which 
he  is  otherwise  legally  entitled.  But  admitting  the  power  of  the 
sheriff,  which  I  am  by  no  means  disposed  to  concede,  yet  I  per- 
ceive no  reason  for  believing  he  intended  to  assume  any  such  legal 
responsibility. 

The  court  of  Common  Pleas  ruled  the  case  on  the  authority  of 
McClelland  vs.  Slingluff,  1  W.  k  8.  134.  But  in  that  case  there 
was  no  levy  at  all  upon  the  property  sold,  except  on  the  fi.  fa.y 
which  claimed  the  money. 

The  other  Ji.  fa.  in  the  hands  of  the  sheriff,  to  which  he  applied 
the  money,  liad  no  levy  made  upon  it,  and  consequently  the  sheriff 
was  held  liable.    But  here  there  was  a  levy  on  both  executions, 
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as  has  been  already  sheTm,  and  in  Idiis  oonsists  the  distinction  be- 
tween the  oases. 

Decree  reversed,  and  the  money  ordered  to  be  pidd  to  Wil- 
son, Sieger  &  Co.,  the  first  execution  creditors. 


iH  DaFlington's  Appropriation. 

In  1827  a  hosband  oonld  agree  to  a  Tolnntary  partition  of  real  estate  in  which 
his  wife  was  interested  as  an  heir;  and  where  equal  partition  oonld  not  be  made,  the 
interest  of  the  wife  was  tamed  into  money,  by  way  of  owelty,  and  oonld  at  that 
time  have  been  rednoed  into  possession  by  the  hnslMund. 

Where  the  agreement  to  make  partition  is  executed  by  lines  of  diTision,  marked 
upon  the  ground,  followed  by  a  corresponding  possession,  that  is  sufficient  to  per- 
fect it;  mere  strangers,  being  judgment  creditors  of  the  heir  who  owned  the  land, 
will  not  be  permitted  to  dispute  it 

The  sum  awarded  for  owelty  was  a  lien  on  the  land,  and  payable  from  thepro^ 
oeeds  of  its  sale,  in  preference  to  subequent  liens  creditors  of  the  son,  who  claimed 
part  of  the  land  in  his  own  right,  and  part  by  purchase  from  others  of  the  heirs. 

Presumption  of  payment  of  the  wife's  owelty,  from  lapse  of  time,  may  be  re- 
butted by  shewing  a  payment  on  account  within  twenty  years^;  and  the  heir,  as 
whose  estate  it  was  sold,  and  who  was  bound  to  pay  it,  is  a  competent  witness,  to 
proTC  that  the  share  of  the  wife  has  not  been  paid. 

When  the  husband  is  clidming  the  balance  due  on  the  wife's  share,  as  the  ad- 
ministrator of  her  estate,  he  is  not  estopped  by  proof  of  his  declarations  that  he 
would  not  clidm  the  same,  there  being  no  proof  tiiat  the  judgment  creditors  of  the 
defendant  in  the  exeoution  were  misled  by  such  declarations. 

Appeal  from  the  decree  of  the  Common  Pleas  of  Perry 
County. 

This  was  an  appeal  from  the  decree  of  the  court,  distributing 
certain  of  t^e  proceeds  of  a  sheriff's  sale,  of  the  real  estate  of 
David  Darlington. 

Meredith  Darlington  died  intestate,  seized  of  a  large  tract  of 
land,  leaving  a  widow,  named  Jane,  who  has  since  died,  and  U9uej 
four  children,  viz:  David,  Wilson,  Samuel  and  Sarah.  In  No- 
vember, 1827,  an  agreement  under  seal,  for  the  partition  of  the 
land,  was  entered  into  by  Jane,  the  widow,  by  Finlaw  McCown, 
who  was  the  husband  of  Sarah,  by  Wilson,  and  by  Bice,  as  the 
guardian  of  Samuel,  and  seven  men  named  to  make  divisicm  and 
appraisement.     The  agreement  was  acknowledged  and  recorded. 

The  inquisition  shewed  the  land  divided  into  two  parts,  and  eadi 
part  was  valued.  The  agreement  provided  that  the  amount  of  the 
valuation  and  appraisement  shall  be  a  lien  on  the  respective  di* 
visions. 

David  Darlington  took  possession  of  one  part,  containing  162 
acres  and  131  perches,  part  of  which  he  sold,  and  remained  in  pos- 
session of  the  balance,  till  it  was  sold  at  sheriff's  sale;  and  the 
fund  was  the  subject  of  distribution.  In  1836,  Wilson  Darlington 
and  Samuel  conveyed  all  their  interest  in  the  152  acres  and  181 
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perches  to  Dayid  Darlington,  who  had  thus  the  interests  of  three 
of  the  heirs,  himself  being  one. 

The  chum  of  Finlaw  IMl  Cown,  who  had  administered  upon  the 
estate  of  his  wife,  to  the  amount  of  the  owelty  in  partition,  was 
opposed  by  subsequent  lien  creditors,  on  several  grounds.  1.  That 
it  was  not  a  lien  upon  the  estate  sold.  2.  That  the  estate  of  Sa- 
nJi  McGown  was  not  divested,  because  she  was  not  a  party  to  ^e 
proceedings.  8.  That  Finlaw  McCown,  the  administrator  of  her 
^rt»te,  is  estopped  £rom  claiming  it,  because,  as  is  alleged,  he  said 
he  would  not. 

On  the  hearing  before  the  auditor,  appointed  in  the  course  of 
the  proceeding,  David  Darlington  was  examined,  after  objection 
to  his  examination.  He  testified  that  but  a  part  of  the  amount  due 
for  the  interest  of  Sarah  McGown  had  been  paid. 

The  court  decreed  the  amount  due  on  that  claim  to  Finlaw  Mc- 
Cown. 

It  was  assigned  for  error : 

That  the  court  erred  in  decreeing  the  payment  out  of  the  fund 
to  Finlaw  McGown,  administrator  of  Sarah  McGown,  deceased. 

2.  In  not  decreeing  payment  out  of  said  fund  to  appellants,  on 
their  judgment  v%.  David  Darlington. 

8.  In  admitting  the  testimony  of  David  Darlington. 

The  case  was  argued  by  2>.  Qrayvt  and  Biddle  for  appellants, 
Mcdintoch  being  also  concerned. 

And  by  Comyn  and  McFarlane  for  McGown. 

The  opinion  of  the  court  was  delivered  by 

Bbll,  J. — ^Every  question  supposed  to  arise  upon  this  record, 
has  been  settled,  by  repeated  adjudications,  in  this  court. 

Among  other  determinations  Lon^  vs.  Long,  1  TT.  266 ;  Gal- 
houn  M.  Hays,  8  W.  &  S.  181,  and  McMahon  vs.  McMahon,  de- 
cided at  the  present  term,  may  be  cited  as  decisive  of  the  validity 
of  the  voluntary  partition  maae  by  the  heirs  of  the  late  Meredith 
Darlinffton,  and  its  binding  efficacy  upon  Finlaw  McGown  and  his 
late  wife,  even  were  they  here  contesting  it.  By  our  law,  a  hus- 
band may  compel  partition  of  a  wife's  interest  in  an  estate,  with- 
out her  assent;  and  where  equal  partition  cannot  be  made,  the  in- 
terest of  the  feme  is  turned  into  money  by  way  of  owelty.  At 
least  this  was  so  in  1827,  when  this  transaction  had  place,  and 
the  sum  awarded  to  equalize  the  parties  mi^ht  then  have  been 
claimed  and  reduced  to  possession  by  the  husband.  As,  then, 
these  parties  did  no  more  than  they  might  have  been  coerced  to 
at  law,  their  acts  in  pais  are  binding,  though  one  of  them  was 
under  coverture,  and  another  a  minor.    Nor  does  it  make  any  dif- 
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ference  that  Mrs.  McCown  never  formally  conveyed  or  released  her 
interest  in  the  purpart  allotted  to  her  brother  Daniel.  The  agreement 
to  make  partition  was  actually  executed  by  lines  of  division  marked 
upon  the  ground,  followed  by  a  corresponding  possession,  which  is 
sufficient  to  perfect  it,  even  as  between  joint  tenants  and  tenants 
in  common.  But  as  the  tenure,  under  our  system  of  descents, 
partakes  of  the  nature  of  coparcenary,  it  is  scarce  to  be  questioned 
that  a  parol  partition  between  heirs,  in  Pennsylvania,  would  be 
good,  for  the  same  reason  that  makes  it  binding  upon  parceners, 
whether  that  be,  as  stated  by  Blackstone,  because  they  were  sub- 
ject to  coerced  partition  by  writ,  or,  according  to  other  jurists,  be- 
cause the  undivided  estate  was  cast  upon  them  by  law. 

In  this  case,  however,  none  of  the  parties  to  the  partition  are 
disputing  it.  It  was,  in  fact  made  by  all  having  an  interest  in  the 
suhject  of  it,  before  the  referees  were  called  in  to  ascertain  the 
owelty,  and  now  all  of  them,  yet  living,  sanction  it;  the  very  claim 
in  question  being  preferred  by  McCown,  as  the  representative  of 
his  deceased  wife,  in  affirmance  of  it.  With  what  show  of  rea- 
son, then,  can  mere  strangers  object  to  it?  That  the  judgment 
creditors  are  aliens  to  the  family  arrangement  must  be  conceded. 
That  they  have  no  power  over  it,  were  it  even  voidable  ulider  the 
objection  of  a  party  to  it,  is  shown  by  Burke  V8.  Young,  2  S.  k 
JR.  383 ;  Love  vs.  Jones,  4  W.  471 ;  and  Long  vs.  Long,  1  W. 
266. 

The  last  case  cited,  together  with  Bamitz  vs.  Smith,  1  W.  k  8. 
145 ;  Stewartson  vs.  Watts,  8  W.  396 ;  and  Bury  vs.  Sieber,  5 
Barr  433,  settle,  that  the  sum  awarded  for  owelty,  under  the 
agreement  of  the  parties,  was  a  lien  on  the  land,  and  consequently 
payable  from  its  proceeds,  in  preference  to  the  subsequent  lien 
creditors  of  David,  who  must  be  taken  to  have  acquired  their  re- 
spective liens  with  a  full  knowledge  of  the  prior  incumbrance. 

The  presumption  of  payment  from  lapse  of  time  is  subject  to 
be  rebutted.  In  this  instance  it  is  clearly  answered,  as  well  by 
the  receipt  given  in  evidence,  showing  a  payment  on  account  within 
twenty  years,  as  by  the  testimony  of  David  Darlington.  That 
he  was  competent  so  to  testify  is  very  certain,  for  he  testified 
against  his  own  interest,  by  proving  the  continued  existence  of  a 
personal  liability,  which  the  presumption  unanswered  would  have 
relieved  him  from,  as  well  as  from  the  stress  of  the  judgment  to 
the  amount  of  the  sum  claimed  by  McCown.  In  this  connection 
may  be  cited  Stewart  vs.  Stocker,  1  W.  185,  and  Long  vs.  Long^ 
supra. 

Even  were  the  husband  claiming,  in  his  own  right,  the  pretence 
of  estoppel,  supposed  to  flow  from  his  declarations  of  an  intention 
not  to  collect  the  debt,  would  be  without  foundation,  since  there  is 
no  proof  the  judgment  creditors  were  misled  by  them.  But  ano- 
ther answer  is,  that  he  claims  in  auter  droits  as  administrator.-^ 
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But  that  in  this  character  he  may  recover  the  amonnt  awarded  to 
his  wife  for  owelty,  will  not  admit  of  question.  Strawbridge  vb. 
Funstone,  \W.\S.  617. 

Decree  aflirmed. 


TJlsh  verms  Strode. 

It  ia  the  daty  of  a  defendant  in  an  ejectment,  if  he  does  not  dispute  the  whole 
of  the  plaintifTs  claim,  to  enter  his  defence  for  such  part  as  he  disputes.  If  he 
pleads  the  general  issue,  he  admits  himself  to  be  in  possession  of  the  whole  of  the 
land  claimed  in  the  writ 

Error  to  the  Common  Pleas  of  Juniata  county. 

Ejectment  for  one  hundred  and  fifty  acres  of  land  in  Green- 
wood township. 

Joseph  TJlsh,  Emanuel  Sanders  and  Reuben  Strausser,  plaintiffs 
in  error,  v%.  Richard  Strode,  defendant  in  error. 

The  plaintiff  below,  defendant  in  error,  claimed  title  to  the 
land  in  controversy,  under  a  warrant  to  Peter  Osborne,  for  one 
hundred  and  fifty  acres  of  land,  dated  3d  June,  1793,  in  Green- 
wood township,  adjoining  Galbreath's  land,  .including  a  spring  on 
north  side  of  said  land. 

Surveyed  5th  June,  1793 — one  hundred  and  fifty  acres  thirty- 
two  perches.     Returned  25th  February,  1795. 

Will  of  Peter  Osborne,  devising  the  land  surveyed  on  this  war- 
rant, and  deeds  of  conveyance  from  the  devisees  to  the  plaintiff 
below,  Richard  Strode,  were  given  in  evidence. 

The  defendants  below  claimed  title  by  virtue  of  an  actual  resi- 
dent settlement  by  Edward  Reed,  commenced  in  March,  1828 ; 
buildings  erected  upon  it  in  1829;  marking  of  his  boundaries  upon 
the  ground,  and  living  upon  it  from  that  tune  until  now.  A  war- 
rant was  taken  out  for  the  land  claimed  by  the  defendants,  in  the 
name  of  William  Cox,  dated  24th  June,  1839,  for  three  hundred 
acres  improved  land;  interest  counted  from  1st  March,  1828. 
Survey  upon  it  12th  and  13th  November,  1839 ;  returned  three 
hundred  and  twenty-nine  acres  one  hundred  and  fifty-five  perches. 
Upon  this  survey  the  lines  of  the  Reed  improvement  were  adopted. 
Cox  took  out  the  warrant  for  Reed,  and  conveyed  the  legal  title 
to  it  to  him,  18th  March,  1842. 

Judgments  were  obtained  against  Edward  Reed,  in  the  Com- 
mon Pleas  of  Juniata  county,  and  the  land  of  Reed  sold  to  de- 
fendant, Joseph  Ulsh,  who  held  a  regular  sheriff's  title  for  the 
{property,  from  8th  May,  1844,  when  sheriff's  deed  was  acknow- 
e<^ed. 

The  principal  and  only  question  in  the  cause  was  as  to  the  loca- 

I.— 2b* 
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tion  of  the  Peter  Osborne  warrant;  whether  the  survey  upon  it, 
as  located  on  the  ground,  included  the  land,  or  any  portion  of  it^ 
surveyed  on  the  Cox  warrant,  which  covered  the  Reed  improve- 
ment. 

The  action  of  ejectment  was  brought  to  No.  81,  September 
term,  1848 ;  to  which  the  defendants  appeared;  pleaded  not  guilty. 

To  sustain  the  issue  on  his  part,  tne  plaintiff  showed  the  war- 
rant to  Peter  Osborne's  survey,  and  the  other  conveyances,  vot- 
ing the  land  surveyed  upon  that  wfurrant  in  Richard  Strode;  and 
rested. 

The  defendants  below  then  gave  testimony. 

Charge  to  the  jury : 

This  ejectment  was  brought  for  one  hundred  and  fifty  acres  of 
land,  to  which  the  defendants  appeared,  and  pleaded  not  guiltv; 
and  they  subsequently  limit  their  defence  for  that  part  of  me 
land  only  which  is  included  within  the  warrant  and  survey  of 
William  Cox,  dated  the  24th  June,  1839. 

The  only  matter  in  controversy,  therefore,  is,  that  the  defendants 
claim  title  to  that  part  of  the  land  which  they  allege  is  included 
within  the  warrant  and  survey  of  William  Cox.  Much  evid^ice 
has  been  given  to  the  jury  on  tiie  subject,  to  show  that  the  war- 
rant of  Peter  Osborne,  under  which  the  plaintiff  claims,  was  not 
actually  located,  and  the  survey  actually  made  upon  the  ground; 
and  that,  therefore,  Reed,  under  whom  the  defendants  claim,  had 
a  right  to  include  it  within  his  lines,  and  take  a  warrant  for  it, 
and  have  it  surveyed,  and  appr(q)riated  to  himself,  in  1829. 

We  instruct  you  that  the  evidence  in  the  cause  under  the  plead- 
ings, is  sufficient  to  entitle  the  plaintiffs  to  your  verdict,  unless 
the  defendants  have  given  evidence  to  satisfy  you  that  it  inter- 
feres with  their  title  under  Reed.  If  there  be  any  evidence  in 
the  cause  to  satisfy  your  minds  that  the  smrvey  made  upon  the 
warrant  of  William  Cox,  interferes  with  and  covers  any  part  of 
tiie  land  included  within  the  plaintiff's  warrant  and  survey,  then 
the  question  arises,  was  the  warrant  and  survey  of  Peter  Osborne 
actually  surveyed  upon  the  ground  for  which  the  ejectment  was 
brought?  and  this  we  refer  to  the  jury  as  a  question  of  fact. 

Is  there,  then,  any  evidence  in  the  cause,  that  these  two  tracts 
of  land  interfere  with  each  other  at  all,  or  that  the  defendants' 
survey  includes  any  of  the  land  for  which  this  ejectment  is  brought? 
If  there  is  not,  and  we  must  say  we  have  not  been  able  to  dis- 
cover any,  then  the  plaintiff  is  entitled  to  recover.  The  only  evi- 
dence on  the  subject  is  the  testimony  of  Adam  Wilt,  who  says: 
"When  we  were  locating  Reed's  claim,  he  told  us  to  stop,  we 
would  go  no  farther  south;  that  he  had  heard  of  a  claim  of  land 
there,  and  then  we  went  an  east  course;  I  guess  we  were  then  cm 
the  land  now  in  dispute;  I  think  we  were,  but  I  did  not  know  the 
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boundaries  of  it  then."  And  "whether  this  included  any  of  the 
Osborne  survey  or  not,  we  cannot  say.  Under  the  circumstances 
of  this  case,  it  is  not  for  the  defendaiits  to  dispute  the  title  of  the 
plaintiff,  unless  it  interferes  with  their  rights. 

This  charge  excepted  to  by  defendants,  and  this  bill  sealed. 

Fbbdbeick  Watts,  [l.  s.] 

Verdict  for  plaintiff. 

Errors  assigned. 

1.  The  court  withdrew  the  facts  from  the  jury,  and  instructed 
them,  as  matter  of  law,  what  should  have  been  submitted  to  them 
as  one  of  fact. 

2.  The  instruction  of  the  court  misled  the  jury  from  the  real 
issue  between  the  parties. 

3.  The  court  imposed  the  burden  of  proof  upon  the  defendants 
below,  and  required  of  them  to  prove  "what  belonged  to  the  plain- 
tiff below,  and  that  which  they  utterlv  denied. 

4.  The  court  erred  in  saving:  "We  instruct  you  that  the  evi- 
dence in  the  cause  under  the  pleadings  is  su£Scient  to  entitle  the 
plaintiff  to  your  verdict,  unless  the  defendants  have  given  evidence 
to  satisfy  you  that  it  interferes  -with  their  title  under  Reed,"  &c. 

6.  And  in  saying  to  the  jury:  "Is  there  any  evidence  in  the 
cause,  that  these  two  tracts  of  land  interfere  with  each  other  at 
all,  or  that  the  defendants'  survey  includes  any  of  the  land  for 
which  this  ejectment  was  brought?  If  there  is  not,  and  we  must 
say  we  have  not  been  able  to  discover  any,  then  the  plaintiff  is  enti- 
tled to  recovery''  &c.,  &c.,  as  stated  in  the  after  part  of  the  charge 
to  the  close. 

The  case  was  argued  by  Sepbum  for  plaintiff  in  error. 
Biddle,  contra. 

The  opinion  of  the  court  was  delivered  by 

BuRNSiDE,  J. — The  act  of  the  21st  March,  1806,  Ihinlop,  2d 
Ed.  243,  among  other  things,  entirely  changed  the  practice,  form 
and  proceeding  in  an  ejectment.  Under  the  common  law,  as  it 
existed  from  the  first  settlement  of  the  province  up  to  that  period, 
the  claimant  of  the  land  served  a  copy  of  the  declaration  against 
the  casual  ejector,  who  gave  notice,  in  writing  appended  to  the  de- 
claration, to  the  tenant  in  possession,  in  which  the  casual  ejector  in- 
formed the  defendant  that  he  had  no  title,  and  advised  him  to 
appear,  by  attorney,  at  the  proper  court,  and,  by  a  rule,  he  could 
cause  himself  to  be  made  defendant  in  his  stead;  otherwise,  he 
•would  suffer  judgment,  and  the  defendant  would  be  turned  out  of 
possession.  The  real  defendant  then  appeared,  and,  by  leave  of 
the  court,  he  was  permitted  to  appear  to  the  action,  on  confession 
of  lease,  entry  and  ouster.    He  denied  the  trespass  alleged  against 
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him,  and  put  himself  upon  the  country.  Upon  the  trial,  it  was 
essential  for  the  plaintiff  to  prove  the  defendant  in  possession,  or 
he  was  non-suited:  see  the  form  of  the  record  in  the  appendix  to 
3d  Black.  Com.j  and  Crompton's  Practice,  title,  Ejectment.  The 
act  of  1806  totally  aholished  this  flummery,  and  gave  a  form,  in 
which  the  real  parties  to  the  action  were  then  placed  on  the  re- 
cord. Thus,  in  order  to  prevent  surprise,  the  act  directs  that  the 
plaintiff,  on  or  hefore  the  first  dav  of  the  term  to  which  the  writ 
IS  returnahle,  file  a  description  of  the  land  claimed,  and  directs 
the  defendant  to  enter  his  defence  for  the  whole  or  any  part 
thereof  before  the  next  term. 

The  subsequent  act  of  the  13th  April,  1806,  Dunlop  255,  di- 
rects the  plea  of  not  guilty.  In  this  case,  the  counsel  of  the  de- 
fendant appeared  before  the  return  of  the  writ,  (no  doubt  to  save 
costs,)  and  pleaded,  as  the  act  directs,  "not  guilty."  They  filed 
no  description,  nor  gave  notice  of  the  part  they  claimed.  The 
parties  went  to  trial  on  the  general  issue.  The  plaintiff  proved 
his  title  to  the  survey  of  Peter  Osborne.  The  defendants  gave  in 
evidence  the  improvement  of  Reed,  and  the  warrant  to  Cox ;  and 
shewed  they  were  the  owners  of  that  improvement  and  warrant; 
and  insisted  the  Osborne  survey  was  not  made  on  the  ground.  In 
this  they  utterly  failed,  and  the  jury  so  found.  Neither  party 
shewed  that  the  Osborne  survey  interfered  with  the  improvement 
or  warrant  of  the  defendants,  or  how  far  they  interfered.  The 
errors  assigned  on  the  trial,  and  to  the  charge  of  the  court,  arise 
out  of  the  professional  adroitness  and  skill  of  the  counsel. 

A  simple  question,  on  either  side,  to  either  of  the  surveyors  ex- 
amined, would  have  settled  the  whole  case. 

Nor  do  I  approve  the  extreme  modesty  of  the  court,  neglecting 
to  inquire  how  and  where  the  titles  interfered  with  each  other. 
Sy  the  pleadings,  the  defendant  must  be  deemed  to  be  in  posses- 
sion of  the  whole  Osborne  survey,  until  the  contrary  was  shewn. 
This  is  in  accordance  with  the  principles  of  the  acts  of  1806  and 
1807.  The  paper  book  satisfies  me  the  claims  interfered ;  nor 
do  I  think  the  court  withdrew  the  facts  from  the  jury;  nor  did 
they  mislead  the  jury  from  the  issue  trying. 

This  disposes  of  the  two  first  assignments  of  error. 

The  third  is,  that  the  court  imposed  the  burthen  of  proof  on 
the  defendants  below,  who  were  plaintiffs  in  error,  and  required 
them  to  prove  what  belonged  to  the  plaintiff,  and  that  which  thej 
utterly  denied.  The  act  of  1807  changed  our  law  on  this'  subject. 
The  act  makes  it  the  duty  of  the  defendant  to  enter  his  defence 
(if  anjr  he  hath)  for  the  whole  or  any  part  of  the  land  in  the 
plaintiffs  writ.  Upon  this  the  act  forms  the  issue.  The  defend- 
ant's express  duty  is  to  shew,  specifically,  what  part  of  the  plain- 
tiff's survey  he  takes  defence  for.  If  he  takes  defence  generally, 
by  pleading  not  guilty,  he  takes  it  for  the  whole  tract.    As  the 
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defendants  did  not  make  any  specification  of  what  part  of  the 
plaintiff's  survey  they  claimed,  the  proper  construction  of  the  act 
and  of  these  pleadings  is  that  they  claimed  the  whole  of  the  land 
in  controversy:  hence  the  court  was  right  in  their  instruction  to 
the  jury,  that,  under  the  pleadings,  the  plaintiff  was  entitled  to  a 
verdict. 

If  the  defendants  had  taken  their  defence  for  all  the  land  within 
the  Cox  survey,  and  that  title  was  older  and  better  than  the  plain- 
tiff's, they  would  have  been  entitled  to  a  verdict;  but  their  object 
would  seem  to  have  been  to  defeat  the  plaintiff's  right  to  the  land 
he  claimed,  on  the  ground  that  the  plaintiff's  survey  was  defec- 
tively executed;  in  which  they  utterly  failed. 

Fourth  error  assigned:  "That  the  court  instructed  the  jury 
that  the  evidence,  under  the  pleadings,  is  sufScient  to  entitle  the 
plaintiff  to  a  verdict,  unless  the  defendants  have  given  evidence  to 
satisfy  the  jury  that  it  interferes  with  their  title  under  Reed,"  &c. 

I  think  the  defendant  in  error  mi^ht  have  very  justly  complained 
of  this  instruction  as  stated,  as  it  is  manifestly  clear  that  the  Os- 
borne warrant  and  survey  was  the  older  and  better  title.  It  does 
the  plaintiffs  in  error  no  injury.  It  might  have  done  the  defend- 
ant in  error  great  injury;  but  the  defendants  below  have  no  right 
to  complain  of  it.  It  was  more  favorable  to  them  than  they  had 
any  right  to  expect. 

6.  "In  saying  to  the  jury:  *Is  there  any  evidence  in  the  cause, 
under  the  plet^ings,  that  the  two  tracts  of  land  interfere  with 
each  other  at  all ;  or  that  the  defendants'  survey  includes  any  of 
the  land  for  which  the  ejectment  was  brought?  If  there  is  not, 
and  we  must  say  we  have  not  been  able  to  discern  any,  then  the 
plaintiff  is  entided  to  recover,'  &c.,  &c.,  as  stated  in  the  after  part 
of  the  charge  to  the  close."  The  after  part  of  the  charge  is  that 
under  the  circumstances  of  this  case,  it  is  not  for  the  defendants 
below  to  dispute  the  title  of  the  plaintiff,  unless  it  interferes  with 
their  rights.    There  certainly  was  no  error  in  this. 

The  defendants  took  defence,  as  it  is  shewn,  for  the  whole  of 
the  plaintiff's  survey.  If  the  plaintiff  did  not  interfere  with  them, 
they  ought  to  have  disclaimed. 

Finding  that  the  plaintiff's  warrant  and  survey  was  established, 
the  counsel  turns  round,  with  extraordinary  coolness,  and  con- 
tends, near  the  close  of  the  trial,  and  now  insists,  that  the  plaintiff  is 
bound,  specifically,  to  shew  the  interference,  and  prove  the  extent 
of  the  defendants'  interference  and  possession,  before  there  can 
be  a  recovery — the  very  thing  the  acts  of  the  Legislature  of 
1806-7,  before  cited,  have  provided  against.  I  presume  the 
learned  counsel  were  not  in  practice  before  1806;  nor  have  they 
duly  considered  the  acts  of  Assembly,  or  they  would  not  have  as- 
signed this  instruction  as  error. 

The  judgment  is  affirmed. 
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m  m  M'Cullough  versm  Irvine's  Executors. 

A  tenant  for  life  cannot,  during  his  oconpaaoy,  lairfnlly  remove  from  the  pre- 
mises buildings  of  a  permanent  character,  such  as  a  two  story  brick  dwelliE^ 
house  and  bam,  which  were  erected  by  him,  on  the  same;  and,  in  an  action  by  the 
remainder  man,  for  such  removal,  the  question  is,  whether  or  not,  the  inheritance 
has  been  injured  by  such  removal,  and  the  rule,  as  to  damages,  is  the  amount  of 
the  injury. 

As  to  whether  the  cutting  of  timber  upon  the  premises,  by  the  tenant  for  life, 
be  w€ute,  will  depend  on  the  custom  of  farmers,  the  situation  of  the  country,  and 
the  value  of  the  timber;  and  in  regard  to  damages,  the  rule  is  the  same  as  above 
stated. 

.Error  to  the  Common  Pleas  of  Oumherland  county. 

This  was  a  suit  by  M'CuUongh,  plaintiff  in  error,  against  Irvine's 
executors.  It  was  an  action  on  the  case,  in  the  nature  of  waste 
in  which  the  injury  complained  of  was  cutting  down  and  destroy- 
ing the  timber  growing  upon  a  tract  of  land  of  139  acres,  and  puU- 
ing  down  and  removing  a  two  story  brick  house  and  bank  bam,  the 
under  part  of  which  was  stone,  and  the  upper  part  frame,  which 
buildings  had  been  erected  by  defendant's  testator,  and  removed 
by  him  in  his  life  time. 

The  land  in  question  was  the  property  of  John  Dunbar,  who 
died  prior  to  1830,  and  on  the  30th  November,  1830,  this  land 
was  taken  upon  proceedings  in  partition  in  the  Orphans'  Court, 
by  Samuel  Irvine,  husband  of  Kosanna,  eldest  daughter  of  said 
Dunbar,  in  right  of  his  wife,  at  $3,945.  He  paid  out  one-third 
to  the  other  heirs,  the  two-thirds  he  retained  in  right  of  his  wife, 
being  her  share  of  her  father's  estate. 

In  1882,  he  erected  on  said  land  a  two  story  brick  house,  worth 
$600 ;  also  a  bank  bam,  wagon  shed,  and  com  cribs,  worth  $1000, 
according  to  the  evidence. 

Samuel  Irvine  had  issue  by  his  wife,  two  children,  one  died  in 
infancy ;  Mary,  his  other  child,  died  7th  January,  1833,  aged  3 
years,  and  his  wife  died  4th  April,  1834. 

Samuel  Irvine,  upon  the  death  of  lus  wife,  was  tenant  in  fee  of 
one  undivided  third,  and  tenant  by  the  courtesy  of  the  remaining 
undivided  two-thirds.  The  remainder  in  fee  in  three-fourths  of 
the  remaining  two-thirds  ^or  half  of  the  whole)  became  vested  in 
John  M'Cullough,  the  plamtiff,  who  was  married  to  Jane  Dunbar, 
after  the  death  of  Mrs.  Irvine,  and  previous  to  the  removal  of  the 
buildings.  The  house  and  bam  were  thrown  down  and  removed 
from  the  land  by  Samuel  Irvine,  in  May,  1847.  He  removed 
them  to  land  of  ms  own. 

When  the  land  was  confirmed  to  Irvine,  in  1830,  there  were  no 
buildings  on  it,  about  40  acres  cleared  but  in  a  bad  state  of  culti- 
vation ;  about  10  acres  of  the  timber  land  were  not  of  a  good 
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quality,  the  balance  was  young  thriving  timber,  but  not  large,  in 
1830.  In  1845,  Irvine  had  all  the  land  cleared  but  about  26 
acres,  and  at  his  death  there  was  about  10  acres  of  timber  land  on 
the  whole  tract.  The  timber  on  the  15  acres  cleared  from  1846 
to  the  death  of  Samuel  Irvine,  was  worth  J36  per  acre  clear  of 
all  expense  of  cutting.  This  sum  plaintiff  claimed  to  recover  in 
addition  to  the  value  of  the  buildings  removed. 

The  witnesses  on  the  part  of  defendants  testified  that  the  whole 
land  was  worth,  in  their  opinion,  from  J8  to  JIO  per  acre  more  at 
the  death  of  Irvine  than  it  was  in  1830. 

Watts,  President,  charged,  inter  dlia^  that  clearing  land  is  not 
per  se  waste,  but  is  so  or  not,  as  it  may  have  been  necessary,  for 
the  proper  enjoyment  of  the  particular  estate,  without  producing 
any  permanent  injury  to  the  inheritance,  &c.  But,  if,  "apart 
from  all  considerations  of  rise  in  price,  or  other  extrinsic  circum- 
stances, he  left  the  estate  frt>m  seven  to  ten  dollars  an  acre  better 
than  he  found  it,  it  would  be  difficult  to  imagine  any  rule  of  right 
bj  which  we  could  measure  the  amount  of  damage  which  the  plain- 
tiff has  sustained." 

As  to  the  removal  of  the  buildings,  he  charged: 
But,  if  we  are  to  depart  from  the  sensible  rule  that  damage 
cannot  be  recovered  unless  they  have  been  sustained  by  the  plain- 
tiff, what  is  to  be  the  measure  of  his  right  to  recover  ?  the  value 
of  the  buildings  removed  ?  If  this  be  so,  then  it  must  follow,  that 
the  greater  the  expenditure  made  by  the  tenant  of  the  particular 
estate,  the  greater  would  be  the  amount  of  damages  revoverable 
from  him.  Certainly  this  cannot  be  the  proper  standard.  Then 
what  is  it?  For  unless  he^  can  refer  the  jury  to  some  proper 
measure  of  damages,  established  by  the  evidence  in  the  cause,  it 
follows  necessarily  that  none  is  recoverable.  We  put  this  branch 
of  the  case,  therefore,  upon  the  same  ground  that  we  did  the 
other — ^that  if  there  has  been  any  injury  done  to  the  inheritance 
by  the  erection  and  removal  of  the  buildings,  the  plaintiff  would 
be  entitled  to  recover  damages  commensurate  with  such  injury. 
But  if  the  inheritance  was  left  by  the  tenant  for  life  as  valuable, 
independent  of  the  consideration  of  all  circumstances  but  his  own 
acts  and  conduct  respecting  it,  as  when  he  entered  upon  it,  and 
more  so,  then,  we  think,  the  plaintiff  is  not  entitled  to  recover. 

This  opinion  was  excepted  to  by  the  plwntiff 's  counsel. 

Errors  were  assigned  to  the  diarge. 

The  case  was  argued  by  Ghrdham  ^  &auUagher^  for  M'Cullough, 
plaintiff  in  error. — ^It  was  not  contended  that  the  laws  of  England 
on  the  subject  of  waste^  or  to  cutting  timber^  or  converting  wood 
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land  into  arable,  were  applicable  to  Penna. ;  but  the  inqnirj  wea 
whether  the  act  complained  of  was  an  injury  to  the  inheritance : 
4  Watts  463;  6  W.  k  S.  171.  As  to  the  removal  of  the  build- 
ings, 3  Hast.  28,  Elwes  vs.  Maw. 

Hepburn  ^  Biddle^  for  the  Executors. — ^The  merits  are  with  the 
defendants.  The  testator  improved  the  property  by  his  labor. — 
When  the  life  estate  dropped,  the  inheritance  to  the  reversioner  was 
intrinsically  worth  more  than  when  Irvine  came  into  possession  of 
it.  Plaintiff  has  not  sustained  actual  damage ;  and  in  action  upon 
the  case,  recovery  is  had,  only  upon  the  justice  and  conscience  of 
the  case :  2  Barr  204.  In  Penna.  agriculture  is  a  trade;  and  if 
the  fixtures  in  question  be  regarded  as  trade  fixtures,  the  tenant 
had  the  right  to  remove  them.  That  the  case  of  Elwes  vs.  Maw, 
has  not  beeen  adopted  in  any  State  in  this  Union :  2  Pet&rs  Rep. 
144;  20  Johns.  29;  d  Hsp.  C.  11;  4  Pick.  310,  11;  3  Fa^e 
259;  2  Kent  345-7;  GHbbons  on  Fixtures,  12;  2  Hast  88;  2 
Feters  146. 

The  opinion  of  the  court  was  delivered  by 

Coulter,  J. — Waste  is  spoil  or  destruction  committed  in  houses 
or  other  corporeal  heriditaments  to  the  injury  of  one  who  has  the 
remainder  or  reversion  in  fee.  And  one  of  the  illustrations  put 
in  the  old  books  is  pulling  down  a  house,  which  as  it  is  said  is  a 
crime  of  commission  and  voluntary  waste.  Suffering  the  house  to 
fall  down  for  want  of  repairs  is  waste  also,  but  omy  permissive. 
In  our  own  statute,  act  of  27th  March,  1833,  sec.  3,  it  is  provided 
^^that  quarrying  and  mining  and  all  such  other  acts  as  will  do 
lasting  iiyury  to  the  premises,  shall  be  considered  as  waste."  We 
must  of  course  except  those  cases  of  lease  by  contract,  for  the 
purpose  of  quarrying  or  mining,  many  of  which  no  doubt  exist  in 
the  State,  as  out  of  the  purview  and  range  of  the  statute,  as  be- 
tween tenant  for  life  and  the  remainder  man.  I  think  it  may  be'' 
safely  asserted,  that  any  act  which  does  permanent  injury  to  the 
freehold  or  inheritance  is  waste.  The  main  question  to  be  resolv- 
ed in  the  case  on  hand,  is  therefore,  whether  the  brick  house,  two 
stories  high,  and  the  bank  bam  66  feet  long  by  38  feet  wide  and 
7  feet  of  an  overshot,  with  com  crib  and  wagon  shed  erected  by 
the  tenant  for  life  during  the  life  of  his  wife  and  child,  who  were 
the  owners  of  the  remainder  in  fee  of  two  thirds,  did  become  p«rt 
of  the  freehold  and  inheritance  or  not.  The  tenant  for  life,  Ir- 
vine, was  the  owner  of  the  other  third  in  fee;  and  after  the  death 
of  his  wife  and  child  he  threw  down  the  house  and  bam,  and  hurl-^ 
ed  the  materials  away,  because  the  remainder  man  would  not  give 
the  price  he  asked  for  the  whole  inheritance.  This  suit  is  insti- 
tuted by  the  remainder  man  against  the  executors  of  Irvine,  who 
held  the  life  estate  in  two  thirds  of  the  freehold*    The  defendants 
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allege  that  notwithstanding  Inrine  polled  down  the  house  and  bam 
and  its  adjuncts  and  sold  off  a  large  qnantity  of  timber^  leaving 
but  a  small  portion  of  woodland^  that  yet  he  is  not  answerable  in 
dhmages,  because  the  land  at  the  death  of  Irvine,  in  its  denuded 
state,  was  worth  as  much  and  more  than  it  was  valued  at,  when  the 
fife  estate  first  accrued,  and  he  took  possession.  And  the  court 
below  sustained  this  ground,  summing  up  their  instructions  to  the 
jvry  in  these  oompreh^isive  words;  ^^!But  if  the  inheritance  was 
left  as  valuable  by  the  tenant  for  Hfe,  independent  of  the  consid- 
eration of  his  own  acts  and  conduct  respecting  it,  as  when  he  en- 
tered upon  it,  and  more  so,  then  we  think  the  plaintiff  is  not  en- 
titled to  recover."  I  cannot  assent  to  this  view  of  the  case.  It 
is  attempted  to  be  sustained  by  those  exceptions  to  the  general 
rule  of  permanent  improvements  becoming  part  of  the  freehold, 
which  in  favor  of  trade  permit  fixtures  or  machinery  to  be  severed 
from  the  inheritance  by  a  tenant.  Agriculture  is  denominated  a 
trade,  and  a  brick  house  and  a  bam  are  aUeged  to  be  the  imple- 
ments and  instruments  by  which  it  is  carried  on,  and  which  are 
essential  to  its  comfortable  prosecution.  The  hypothesis  has  a 
bold  and  dashing  novelty  about  it,  and  is  not  without  plausibility. 
Husbandry  has  been  considered  a  more  primitive  and  simple  occu- 
pation than  handy  work  or  mechanism,  and  it  is  b^  some  called  a 
science.  But  call  it  a  trade;  still  its  success  and  its  products  de- 
pend upon  the  showers  of  heaven  and  the  nutriment  of  the  earth. 
A  cider  press  is  an  instrument  by  which  cider  is  made,  and  like  a 
plough  and  a  harrow  or  a  threshing  machine,  is  an  implement  of 
agriculture  and  belongs  to  the  tenant.  But  a  two  story  brick 
house  and  a  l&i'g^  bank  bam,  are  not  instruments  or  implements 
of  any  trade.  But  they  are  great  conveniences  which  enable  men 
of  all  sorts  to  enjoy  the  fruits  of  their  labor  or  trade.  If  you 
make  these  an  exception  the  rule  itself  is  obliterated,  and  notmn^ 
is  essentially  of  the  realty,  except  the  earth  itself  and  that  whi(£ 
is  in  its  bowels. 

The  exceptions  have  been  carried  very  far  by  some  decisions  in 
the  Eastern  States,  particular^  in  Whiting  vs.  Barstow,  4Piek. 
810 ;  Holmes  vs.  Tremper,  20  Johns.  29,  and  also  in  Van  Ness  vs. 
Packard,  2  Peters^  88.  It  is  however,  in  somewhat  loose  expres- 
sions of  the  court  in  those  cases,  and  not  firom  the  cases  them- 
sdves,  that  the  principle  asserted  by  the  court  below  derives  some 
countenance.  The  firot,  whare  the  dicta  is  the  most  latitudinarian, 
was  merely  the  removal  of  a  padlock  and  some  loose  boards ; 
aboi^  which  there  never  could  have  been  any  reasonable  doubt. 
The  seoond  was  the  removal  of  a  cider  press  by  the  tenant ;  and 
there  no  reasonable  doubt  of  its  being  an  implement  for  the  manu- 
facture of  cider  would  be  entertained.  The  last  case  runs  to  a 
little  more  magnitude,  for  it  was  removing  a  sort  of  a  house.  But 
a  house  erected  for  the  purpose  of  manu&cturing  a  commodity; 
VOL.  !•— 2o. 
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it  was  more  prdperly,  a  shop  for  making  oil;  and  the  decision  goes 
expressly  on  the  ground  of  its  not  heing  a  dwelling  house.  But 
none  of  these  cases  either  expressly  or  by  implication  overrule  or 
impeach  the  case  of  Elwes  vs.  Maw,  3  ^ast  28,  in  which  it  was 
held  that  an  agricultural  tenant  could  not  remove  during  the  con- 
tinua.nce  of  his  lease,  a  beast,  house,  carpenter  shop  and  fuel 
house,  &c.  erected  for  the  use  of  the  farm,  even  though  he  left  the 
premises  as  he  found  them.  In  that  case  the  whole  law  on  that 
subject  was  ably  reviewed  ;  and  although  it  is  an  English  case,  I 
believe  it  to  be  the  law  of  Pennsylvania,  and  for  the  very  same 
reason  that  the  court  below  give  for  a  contrary  opinion. 

In  my  judgment  that  is  a  rule  which  tends  to  promote  the  in- 
terests of  agriculture,  whilst  its  converse  would  tend  to  retard  and 
impend  its  progress.  We  must  have  many  tenancies  for  life  in 
Pennsylvania,  by  will,  by  deed,  and  by  descent;  and  if  the  tenant 
after  having  enjoyed  the  fruits  of  the  land  during  perhaps  a  long 
life,  may,  just  before  his  death,  strip  it  of  the  fences  he  has  buih, 
and  the  house  and  bam  he  has  erected,  because  the  advance  in 
the  improvement  and  commerce  of  the  country  would  leave  the 
land  of  as  much  intrinsic  value  as  when  he  took  possession,  and 
convert  it  into  a  solitary  waste  for  the  winds  to  moan  over ;  the 
tenant  of  a  new  generation  will  have  to  take  the  land  as  it  was  a 
generation  before,  and  commence  improvements  de  novo.  This,  I 
apprehend,  would  be  a  slovenly  mode  of  promoting  the  interests 
of  agriculture. 

There  is  a  debt  due  to  the  land  in  return  for  its  fruits  and  pro- 
ducts, and  a  good  tenant  for  life  always  pays  it.  He  manures  it, 
fences  it,  and  builds  a  habitation  on  it,  and  they  become  part  of 
the  freehold,  and  thus  the  interest  of  agriculture  is  promoted. 
These  exertions  are  the  voluntary  gift  of  the  life  tenant,  to  the 
inheritance.  He  dedicates  them  to  the  inheritance  when  he  has 
enjoyed  the  fruits  of  his  labor.  A  good  farmer  creates,  but  does 
not  destroy;  and  I  may  add,  that  this  rule,  just  in  itself,  has  a  ten- 
dency to  liberalize  the  social  affections  as  well  as  to  promote  agri- 
culture. 

It  banishes  that  sordid  and  selfish  spirit  which  would  destroy 
what  the  individual  can  no  longer  enjoy. 

All  fixtures  and  erections  which  the  law  allows  a  tenant  for 
years  to  remove,  are  put  up  for  the  avowed  purpose  of  a  tempo- 
rary occupancy.  He  pays  a  suitable  compensation  under  contract 
for  liberty  to  erect  them  for  the  uses  of  his  particular  trade  or 
calling.  They  are  designed  for  his  use  and  his  alone.  Not  so 
with  the  tenant  for  life  in  the  case  on  hand.  He  was  himself 
owner  of  one-third  of  the  inheritance,  his  wife  and  child  were 
owners  of  the  reversionary  interest  in  the  other  two  thirds.  Who 
then  can  doubt  his  intention  of  making  these  buildings  with  a 
view  of  benefitting  the  inheritance,  for  himself,  for  his  wife  and 
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eliild;  by  that  intent  and  act  he  dedicated  them  to  the  freehold, 
and  so  incorporated  them  with  the  inheritance  as  to  foreclose  his 
poTf er  of  recal  after  the  death  of  his  wife  and  child,  to  the  dis- 
herison of  their  heirs. 

With  regard  to  catting  and  selling  timber,  the  law  has  undoubt- 
edly undergone  some  change  from  wnat  it  was  at  one  time  in  Eng- 
land. It  is  not  waste  in  Pennsylvania  to  turn  arable  land  into 
meadow  nor  vice  versa;  nor  is  it  waste  to  clear  land  by  a  tenant 
for  life.  But  there  is  a  due  and  reasonable  medium  to  be  obsery- 
ed,  according  to  the  custom  of  farmers.  To  cut  down  all  the  tim- 
ber on  a  tract  of  land  and  sell  it,  would  be  waste,  because  it  would 
be  injurious  and  detrimental  to  the  inheritance. 

The  question  is  not  whether  the  land  may  be  of  equal  value  at 
the  falling  in  of  the  life  estate  to  what  it  was  when  it  commenced. 
But  it  is  whether  the  inheritance  has  been  injured.  Because  a 
plantation,  now  although  entirely  stripped  of  its  forest,  might  be 
of  as  much  value  as  it  was  thirty  years  ago,  when  one  half  of  tt 
was  covered  with  timber;  and  yet  if  one-third  of  the  timber  re- 
mained, it  might  and  probably  would  be  now  worth  one-third 
more.  This  would  depend  upon  the  custom  of  farmers,  the  situa- 
tion of  the  country,  and  the  value  of  timber;  and  woiJd.  be  esti- 
mated by  the  jury  from  the  evidence  in  the  cause  under  the  in- 
struction that  the  rule  is  whether  the  inheritance  ha&  been  injured 
or  not. 

With  regard  to  the  house  and  bam,  they  having  become  part 
of  the  inheritance  by  the  intent  and  act  of  the  defendant's 
testator,  the  rule  of  oamages  is  the  same,  to  wit:  how  much  was 
the  inheritance  injured  by  their  destruction?  In  regard  to  both, 
however,  it  must  be  observed  that  Irvine  was  the  owner  of  one- 
third  of  the  inheritance. 

To  that  extent  the  defendants  are  protected ;  I  presume  the 
claim  is  only  for  two-thirds;  all  that  can  be  recovered  is  two- 
thirds  of  the  amount  of  damages  for  waste  committed  by  Irvine, 
in  the  destruction  of  the  house  and  bam  and  an  undue  proportion 
of  timber. 

Judgment  reversed  and  venire  de  novo  awarded. 
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Kyner  verstis  Shower. 

A  lidder  of  a  negotiable  note,  to  wkom  it  was  indorsed  qfter  matmrU^f  can  8«a- 
tain  a  a  suit  in  his  own  name,  against  a  prior  indorser,  and  it  is  not  neoessaiy 
fi^  him  to  shew  that  he  has  paid  a  oonsideration  for  the  tranafer. 

Ebbob  to  the  Common  Pleas  of  CfunAerland  County. 

This  was  an  action  of  debt  brought  by  Shower  as  endorsee  of 
liOOgy  against  Ejner  aiders^  upon  a  note. 

The  parties  agree  to  consider  the  following  facts  in  tiie  nature 
of  a  special  yermct,  with  the  right  to  either  part j  to  sue  a  writ  of 
error  without  oath  or  bail. 

On  the  Ist  Dec.  1847,  a  draft  was  drawn  bj  Charles  Wharton, 
jr.  ft  Co.,  upon  P.  J.  Bujac  for  9775,  payable  to  th«r  own  ordor 
at  4  months,  and  it  was  indorsed  bj  George  Kyner.  This  draft 
was  discounted  by  C.  Lon^,  who  gave  to  Cnarles  Wharton  k  Co., 
seren  hundred  dollars  for  it.  About  the  1st  April,  1848,  when  it 
fell  due  it  was  taken  up  by  a  draft  for  the  same  amount,  drawn  in 
Ae  same  form  and  with  the  same  indorsement  at  60  days.  When 
the  draft  fell  due  it  was  taken  up  by  the  note  of  which  the  follow** 
ing  is  a  copy : 

Shippenshurgy  June  1, 1848. 
1776  00. 

Bixij  days  after  date^  we  promise  to  pay  C  Lon^,  or  or- 
der, seren  hundred  and  sevenly-five  dollars,  without  d^alcation 
for  value  received.  Chablbs  Whabton,  jr.  ft  Co. 

Payable  at  CiurMe  Depont  Bank. 

This  note  before  its  delivery  to  C.  Long  was  indorsed  by  G^eo. 
Kyner  and  Joseph  G.  Cressler.  It  is  upon  tlus  the  present  suit 
is  Drought. 

C.  Long  declined  and  refused  to  accept  the  note  for  the  consid- 
eration mentioned  without  the  indorsements.  The  note  was  placed 
in  l^e  Carlisle  Deposite  Bank  by  the  said  C.  Long,  for  collection, 
and  it  was  not  paia  at  maturity,  of  which  the  defendant  had  due 
notice.  C.  Long  took  up  the  note  and  subsequently  indorsed  it 
to  Edward  Shower,  the  plaintiff;  whether  for  a  valuable  consider- 
tion  or  not  there  was  no  other  evidence  than  that  the  defendant 
before  the  trial  of  the  cause,  gave  notice  to  the  plaintiff  that  he 
would  be  required  to  make  proof  of  the  consideration ;  no  proof 
wassiven  in  answer  to  this  notice. 

The  teiHmanjf  of  Charles  Wharton^  jr.,  and  William  Ores$lerj 
the  notice  of  defendant  to  plaintiff,  and  the  record  of  the  suit  of 
C.  Long  V9.  George  Kyner,  in  Franklin  county,  shall  be  consider- 
ed  apart  of  the  ease^  and  that  the  court  shall  render  a  judgment 
for  the  plauxtiff  or  defendant  as  they  may  be  of  the  opinion  that 
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ibe  one  or  ike  other  may  be  entitled  thereto,  the  amount  if  for 
the  plaintiff  to  be  calculated  by  the  Prothonotary. 

After  argument  the  court  filed  an  opinion,  part  of  which  was 
as  follows,  on  which  judgment  was  entered  for  plaintiff. 

Upon  the  facts  of  this  case,  agreed  to  by  the  parties,  several 
legal  positions  are  taken  by  the  defendant :  1.  That  the  legal 
cause  of  action  is  not  in  the  plaintiff,  so  as  to  enable  him  to  sue, 
although  he  may  be  entitled  to  the  money  when  recovered  ;  that 
tiie  action  should  have  been  in  the  name  of  C.  Long,  for  the  use 
of  Edward  Shower,  against  the  defendant. 

By  the  statute,  8  and  4  Ann,  bills  and  promissory  notes  made 
payable  to  bearer  or  order,  may  be  sued  in  the  name  of  the  holder 
or  to  whom  they  are  ordered  to  be  paid ;  and  there  is  no  distinc- 
tion prescribed  between  those  which  are  indorsed  before  and  after 
the  time  of  payment ;  and  we  do  not  know  that  it  has  ever  been 
doubted  or  maae  the  subject  of  inquiry,  whether  the  indorsee  of  a 
negotiable  note  may  not  sue  upon  it  in  his  own  name,  whether  he 
obtained  it  before  or  after  dishonor ;  Cfhittt/  on  BilU^  572-3 ;  1 
Teate9  860. 

But  the  defendant's  counsel  say  that  Eyner  can  not  be  sued  as 
«n  endorser,  and  that  if  he  can  be  sued  in  that  capacity,  or  any 
other,  he  must  be  sued  jointly  with  Cressler. 

These  positions  we  think  are  not  tenable. 

He  charged  that  there  was  nothing  to  shew  that  Kyner  and 
QteeAer  jointly  contracted  with  Long;  that  Eyner  was  liable  to 
iJiis  action;  that  whether  called  indorser,  promissor  or  guarantor 
was  of  no  consequence,  was  a  mere  descriptto  persons  ;  and  that 
Shower  mi^ht  recover,  without  shewing  any  other  consideration 
than  that  ^ch  the  form  of  a  negotiable  instrument  imports. 

Error  assigned : 

The  court  erred  in  entering  judraient  for  plaintiff;  the  judg- 
ment ought  to  have  been  for  defendant. 

The  case  was  argued  by  Bonham  and  Chrdhamy  for  Eyner, 
plaintiff  in  error. — They  contended  that  the  action  could  not  be 
sustained  in  the  name  of  Shower,  indorsee,  v%.  Eyner,  indorser ; 
Story  on  Pro.  Notes,  sec.  479,  sec.  190-1;  4  Pick.  811,  885 ;  7 
do.  243 ;  8  Pick.  122 ;  11  Mass.  436-8 ;  4  Watts  449 ;  24  Pw?*.  66. 

2.  That  under  the  peculiar  circumstances  of  this  case.  Shower 
can  not  recover  without  proving  that  he  is  a  hoTia  fide  holder,  for 
valuable  consideration;  8  WaUs  227;  i  W.  k  8.  438. 

8.  If  Eyner  is  liable  in  any  shape  or  form,  by  reason  of  hii 
name  being  upon  the  note,  he  is  only  liable  jointly  with  QressUr. 

ColweU  and  Biddle,  for  defendant  in  error. — ^As  to  the  first 
pointy  as  to  the  form  of  the  eniit,  was  cited :  2  BtU  80,  82 ;  8 
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J5KB233;  7  do.  417;  6  Cawen  476;  Byles  on  BtOs;  86  Law. 
Lib.  142. 

Afl  to  2nd  point,  6  W.  k  S.  221. 

The  opinion  of  the  conrt  was  delivered  by 

Gibson,  C.  J. — ^When  a  person  who  is  neither  maker,  drawer, 
'payee,  or  acceptor,  puts  his  name  on  commercial  paper,  before  it 
is  negotiated,  he  certainly  means  to  pledge,  in  some  shape,  his  re- 
sponsibility for  the  payment  of  it.  His  act  means  something,  and 
it  admits  of  no  other  explanation.  He  means  to  give  credit  to 
the  paper  as  an  original  promissor ;  but  in  what  character,  or  how 
far — whether  as  a  surety  absolutely  bound  for  the  redemption  of 
it,  or  as  a  guarantor  contingently  bound, — depends  on  circum- 
stances. According  to  Taylor  vs.  McClure,  not  yet  reported,  in 
which  the  doctrine  was  critically  examined,  it  may  be  shown,  by 
extrinsic  proof,  that  he  agreed  to  become  liable,  as  the  one  or  tli^ 
other:  and  where  there  is  no  such  proof,  he  authorizes  the  payee 
to  write  oyer  his  name  any  form  of  engagement  he  may  see  proper. 
There  is  no  proof  of  terms  in  this  instance ;  and  I  am  unable  to 
see  why  the  holder  might  not,  at  the  trial,  have  filled  the  blank 
with  a  joint  and  several  promissory  note,  payable  to  order,  which 
would  have  passed  to  the  plaintiff  as  endorsee,  and  sustained  his 
action.  We  may  now  suppose  such  a  note  to  have  been  written. 
But  the  action  is  equally  sustainable  in  another  aspect.  The 
payee  having  a  earte  llanchej  might  treat  the  transaction,  as  an 
authority  to  place  the  names,  after  his  own,  in  a  course  of  in- 
dorsements; and  that  would  entitle  a  holder,  whether  for  value  or 
not,  to  maintain  an  action  against  either  of  the  signers,  as  prior 
indorsers ;  and,  perhaps,  this  is  the  preferable  ground.  The  plain- 
tiff is  certainly  entitled  to  recover  in  some  shape :  and  without 
violating  any  commercial  principle,  it  is  easy  to  get  over  the  tech- 
nical objection  to  his  action ;  which,  if  it  were  sound,  would  pre- 
vent a  recovery  in  any  shape. 

Judgment  affirmed. 


is^flB  Dale  i;er5e^  Dale. 

161    a» 

183  ^  Where  the  words  of  a  iriU  are,  *<ihat  the  prooeeds  from  the  sale  of  my  real  es- 

—  tate  shall  be  loaned  out  and  amply  secured,  so  that  mj  wife  maj  get  the  interest 

annually,  as  long  as  she  shall  remain  mj  widow,  for  the  support  of  herself  and 
mj  daughter;  and  if  at  any  time  she  should  marry,  then  and  in  that  case  mj 
whole  property,  principal  and  interest,  to  go  to  my  child  or  children  that  I  leare." 
Held,  to  ma^est  an  intention  in  the  testator  to  pos^nme  the  child,  and  to  he- 
qneath  his  estate  to  his  wife  for  life,  for  a  specific  object^  to  be  defeated  only  by  a 
•econd  marriage. 

Errob  to  the  Common  Fleas  of  Cumberland^  in  a  case  between 
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Elizabeth  Dale,  widow,  plaintiff,  and  Dale's  executors,  defendants, 
a  special  yerdict  was  rendered  in  the  case. 

James  J.  Dale  died  in  1847,  having  made  his  will,  and  letters  of 
administration  with  the  will  annexed,  were  granted  to  defendants^ 
The  plaintiff  was  his  widow.  The  estate  of  deceased  consisted  of 
certain  household  furniture,  which  was  delivered  to  the  widow, 
under  the  wiU;  a  house  and  lot  in  Mechanicsburg,  Cumberland 
county,  now  occupied  by  the  widow,  under  the  will;  an  interest  of 
one-eighth  in  300  acres  of  unimproved  land,  worth  about  $350, 
the  interest  of  which  has  been  received  by  the  widow,  and  a  per- 
sonal estate  of  $3000,  on  which  one  year's  interest  has  accrued, 
to  the  amount  of  $180. 

The  question  to  be  determined  by  the  court  was,  as  to  the 
amount  the  widow  is  entitled  to  under  the  will.  She  claims,  in 
addition  to  what  she  has  already  received,  the  interest,  during  her 
natural  life  or  widowhood,  accruing  on  the  whole  personal  pro- 
perty— or  one-third  of  the  personal  property,  except  that  men- 
tioned in  the  will  absolutely.  If  she  is  entitled  to  receive  the  interest 
of  the  personal  estate,  then  judgment  to  be  entered  for  her,  for  $180, 
the  amount  of  said  annual  interest  now  on  hand ;  or  if  entitled  to 
one-third  of  the  personal  estate  absolutely,  then  judgment  to  be 
entered  for  her  for  $1000 ;  if  to  neither,  then  judgment  to  be  en- 
tered for  the  defendants. 

Will  of  James  J.  Dale : 

I,  James  J.  Dale,  of  the  borough  of  Mechanicsburg,  in  the 
county  of  Cumberland,  and  state  of  Pennsylvania,  do  make  and 
publish  this,  my  last  will  and  testament,  hereby  revoking  and  ma- 
Idnff  void  all  former  wills  by  me  at  any  time  heretofore  made. — 
Ana  first,  I  direct  that  all  my  debts  and  funeral  expenses  be  paid 
as  soon  after  my  decease  as  possible,  out  of  the  first  moneys  that 
shall  come  into  the  hands  of  my  executors,  from  any  portion  of 
my  estate.  Also,  I  direct  that  a  fair  valuation  wid  appraisement 
be  made  of  all  my  said  estate,  including  my  household  furniture. 
And  that  all  the  real  estate  of  which  I  shall  die  seized  or  posses- 
sed, shall  be  sold  by  my  executors  for  its  reasonable  value,  and 
the  amount  secured  in  such  manner  as  is  usual  in  like  cases  to  in- 
sure the  full  and  punctual  payment  thereof.  And  to  effectuate 
this  my  intention,  I  do  hereby  vest  in  my  executors  full  power  and 
authority  to  dispose  of  my  real  estate,  in  fee  simple  or  otherwise, 
in  as  full  and  large  a  manner  in  every  respect  as  I  could  myself 
do  if  living.  Also,  I  do  direct  that  the  whole  of  my  household 
furniture  shall  be  and  remain  the  property  of  my  beloved  wife,  so 
long  as  she  shall  remain  my  widow.  Also,  I  do  direct  that  the 
house  belonging  to  me  in  the  borough  of  Mechanicsburg,  &c.,  is  not 
to  be  sold  for  four  years  from  and  after  my  decease,  but  to  be  occu 
pied  by  my  wife  and  her  mother,  as  tenants  in  common,  for  that 
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length  of  time;  and  at  the  expiration  of  four  years,  then,  if  mj 
widow  desire,  it  may  be  sold,  and  the  proceeds  Tested  so  tliat  ili^ 
shall  receiye  and  have  the  interest  thereof,  or  may  occupy  the  sedd 
house  herself,  and  not  have  it  sold,  just  as  she  shall  choose.  Il 
is  my  will  and  intention  that  the  proceeds  from  the  sale  of  my  real 
estate  shall  be  loaned  out  and  amply  secured,  so  that  my  wife  may 
get  the  interest  annually,  as  long  as  she  shall  remain  my  widow, 
for  the  support  of  herself  and  my  daughter;  uid  if  at  any  time 
die  should  marry,  then  and  in  that  case  my  whole  property,  prin* 
cipal  and  int^est^  to  go  to  my  child  or  children  that  1  leave." 

Watts,  president,  stated,  inter  alia:  "There  are  strong  rea- 
sons to  believe  that  it  was  the  intention  of  the  testator,  after  the 
payment  of  his  debts,  that  his  wife  should  have  the  interest  ac- 
cruing from  his  whole  estate,  real  and  personal,  while  she  remained 
his  widow,  for  the  maintenance  and  support  of  herself  and  child, 
and  we  have  made  an  effort  to  give  his  ^nll  that  interpretation,  but 
we  cannot  find  an  expression  in  it  which  will  justify  such  a  legiJ 
conclusion.  After  giving  his  household  furniture  to  his  widow, 
and  directing  the  sale  of  his  real  estate  and  the  funding  of  the 
proceeds  "so  that  my  wife  may  get  the  interest  annually,  as  long 
as  she  shall  remain  my  widow,  for  the  support  of  herself  and  mj 
daughter,"  the  testator  adds:  "And  if  at  anytime  she  should 


given 

his  personal  property  while  his  widow  remains  unmarried.  Whether 
the  law  will  interpret  the  latter  clause  to  be  a  present  bequest  to 
his  child,  (for  he  left  but  one,)  it  is  not  necessary  to  determine, 
for  if  the  widow  be  entitled  to  no  part  of  it,  (she  having  accepted 
under  the  will,)  it  will  go  to  the  cmld,  of  course.  We  are,  there- 
fore, of  opinion  that  the  plaintiff  is  not  entitled  to  recover,  and, 
therefore,  render  a  judgment  for  the  defendant. 

Error  assigned : 

The  court  erred  in  not  rendering  judgment  for  plaintiff. 

Biddle  was  concerned  for  plaintiff. — ^It  was  contended  for  the 
widow,  that  as  to  the  9S000,  the  decedent  died  either  testate  or 
intestate;  if  the  latter,  then  she  was  entitled  to  one>third  of  it, 
$1000,  absolutely ;  if  the  former,  then,  by  legal  and  necessary 
implication,  she  was  entitled  to  the  interest  on  the  fund  so  long  as 
she  remained  his  widow — that  nothing  was  given  to  the  child,  ex- 
cept in  case  the  widow  should  marry  again. 

Todd  was  counsel  for  the  executors^  but  did  not  appear. 
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The  opinion  of  the  court  was  delivered  by 

Rogers,  J. — ^When  we  take  this  will  by  its  four  comers,  it  is 
difficult  to  avoid  coming  to  the  conclusion  that  it  was  the  intention 
of  the  testator  to  bequeath  his  whole  estate,  with  a  trifling  excep- 
tion, to  his  wife,  during  widowhood,  for  the  benefit  of  herself  and 
their  only  child,  with  a  limitation  over  to  the  child  in  the  event  of 
her  marrying  again.  A  comfortable  provision  for  her,  coupled 
with  the  maintenance  and  education  of  their  infant  daughter, 
seems  to  have  been  the  principid  object  in  view,  in  the  disposition 
of  the  estate.  These  laudable  objects  are  completely  frustrated 
by  the  construction  given  by  the  court  of  Common  Pleas,  for  all 
she  receives,  in  that  view  of  the  will,  is  the  interest  of  three  hun- 
dred and  fifty  doUars,  amounting  to  the  paltry  sum  of  twenty-one 
dollars  per  annum^  a  sum  totally  inadequate,  as  he  must  have 
known,  for  that  purpose.  The  will,  it  must  be  granted,  is  ob- 
scurely worded,  no  direct  reference  being  made  to  the  personal 
estate,  it  not  being  even  mentioned,  except  incidentallv,  on  the 
contingency  of  the  widow  changing  her  condition.  "  It  is  my  will 
and  intention,"  says  the  testator,  ^Hhat  the  proceeds  of  the  sale 
oi  iny  real  estate  shall  be  loaned  out  and  amply  secured,  so  that 
my  wife  may  get  the  interest  annually,  so  long  as  she  shall  re- 
main my  widow,  for  the  support  of  herself  and  my  daughter;  and 
if  at  any  time  she  should  marry,  then  and  in  that  case,  my  whole 
property  J  principal  and  intereaty  to  go  to  my  child,  or  children 
that  I  leave."  The  words,  "my  whole  property ,'  although  used 
29  connection  with  the  realty,  are  sufficiently  comprehensive  to 
embrace  the  whole  estate,  of  whatever  description,  whether  real 
or  personal,  and  may  be  well  construed,  without  doing  violence  to 
the  language  of  the  testator,  as  a  gift,  by  implication,  of  the  per- 
sonal estate  to  his  wife,  during  widowhood,  although  not  expressly 
named.  And  this  version  of  the  will  is  at  least  plausible,  as  it 
avoids  the  apparent  obscurity  of  giving  the  personal  fund  to  the 
child  immediately,  and  then  limiting  it  over  to  her,  if  her  mother 
should  again  marry.  And  this  womd  seem  to  bring  it  within  the 
principle  adverted  to  in  Powell  on  Devises,  199,  "that  a  devise 
to  the  devisor's  heir,  after  the  death  of  A.,  will  give  A.  an  estate 
for  life  by  implication;  but  that  under  a  devise  to  B.,  a  stranger, 
idEter  the  death  of  A.,  no  estate  will  arise  to  A.  by  implication." 

This,  as  Mr.  Powell  says  in  his  treatise  on  devises,  is  an  exact 
illustration  of  the  difierence  between  what  the  law  denominates 
necessary  implication,  and  one  which  is  not  so.  In  the  former, 
(which  I  take  it  resembles  this  case,)  the  inference  that  the  devi- 
sor intended  to  give  an  estate  for  life,  as  he  says,  is  irresistible, 
as  he  cannot,  without  the  greatest  absurdity,  be  supposed  to  mean 
to  give  his  land  to  his  heir  at  the  death  of  A.,  and  yet  the  heir  ^ 
should  have  it  in  the  meantime,  as  would  be  the  case,  unless  A. 
took  it.     So  here  the  testator  cannot,  without  the  imputation  of 

I.— 2c* 
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extreme  folly,  be  supposed  to  intend  to  give  this  fund  to  the  child^ 
if  the  widow  marry  again,  and  yet  that  the  child  should  have  it  in 
the  meantime.  This  view  of  the  case  has  the  further  recommen- 
dation that  as  it  avoids  an  intestacy  of  any  part  of  the  estate, 
otherwise  inevitable,  it  thus  comes  out  what  we  are  bound  to  be- 
lieve, from  the  tenor  of  the  whole  will,  was  the  testator's  inten- 
tion. The  principle  of  construction  adverted  to  is,  by  no  means, 
a  novelty  in  our  jurisprudence,  for,  that  an  estate  may  pass  by 
implication,  without  express  words  of  gift,  is  well  established.— 7 
Thus,  in  addition  to  the  authority  already  cited,  it  is  ruled,  thaib 
when  A.  devised  land  to  his  heir  at  law,  after  the  death  of  his 
wife,  though  no  estate  is  given  to  the  wife  in  express  terms,  yet 
she  shall  have  an  estate  for  life  by  implication,  for,  as  the  court 
say,  the  intent  of  the  testator  is  clearly  to  postpone  the  heir  till 
after  her  death,  and  if  she  does  not  take  nobody  else  can.  So  in 
Roe  V8.  Summerset,  5  Burr.  2608,  it  was  held,  that  on  a  devise 
of  a  term  to  the  testator's  daughter  M.,  after  the  death  of  his 
daughter  B.,  B.  took  an  estate  by  implication.  The  cases  ruled 
on  una  point  are  numerous,  and  are  aU  collected  and  collated  in 
several  elementary  treatises,  as  Lovelass  on  Wills,  25  Law  Lib. 
287;  Powell  on  Devises,  199,  22  Law  Lib.,  and  Ward  on  Lega- 
cies, 18  Law  Lib.  10,  11  and  12.  As  the  cases  cited  are  ruled  on 
the  presumed  intention  of  the  testator  to  postpone  the  heir,  and 
because  if  the  widow  does  not  take  nobody  else  can,  the  reasons 
on  which  these  cases  depend  apply  to  this  case,  for  here  the  inten- 
tion to  postpone  the  child  sufficiently  appears,  and  if  the  mother 
cannot  take  no  person  else  can.  Unless  we  give  the  will  this  con- 
struction, it  contains  on  its  face  an  absurdity,  runs  the  risk  of  pro- 
ducing a  partial  intestacy,  and,  as  we  have  reason  to  believe,  de- 
feats the  principal  design  of  the  testator,  which  was  to  bequeadi 
his  estate  to  his  wife  for  life  for  a  specific  object,  to  be  defeated 
only  by  a  second  marriage.  In  giving  the  estate  this  direction, 
we  not  only  subserve  the  interest  of  both  parent  and  child,  but, 
what  is  of  much  more  importance,  we  carry  out  the  testator's  in- 
tention. 
Judgment  reversed,  and  judgment  for  the  plaintiff.  Credit 
$180,  amount  of  interest  now  in  hand. 
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Tritt  versus  Crotier. 


18  451 

A  trust  may  be  created  and  proTed  bj  parol,  210        '243 

The  eTidence  to  sustain  a  parol  dedaration  of  tnist  ought  to  be  of  weight  and 
(rabfitanee,  and  be  scnitinized  with  care.  A  party  may  demand  a  jury  trial;  but 
the  conscience  of  the  court  is  to  be  satisfied,  as  well  as  that  of  the  jurors,  as  the 
court  and  jury,  together,  stand  in  the  place  of  the  chancellor;  but  when  the  con- 
science of  both  is  satisfied,  the  conclusion  of  fact  is  final,  if  made  upon  competent 
testimony. 

The  declarations  of  the  person  who  created  the  trust,  made  in  the  absence  of 
tlie  trustee,  are  not  competent  alone  to  ettabUsh  a  trust;  but  when  the  trust  has 
been  established  by  competent  OTidence,  such  declarations  are  admissible  to  desig- 
nate the  beneficiary  or  cestui  que  trust. 

Treachery  and  fraud  are  not  compensated  in  law;  and,  therefore,  where  a  trus- 
tee denies  the  trust,  he  will  not  be  entitled  to  the  extension  of  payment  of  the 
trust  funds,  to  which  he  would  hare  been  entitled  if  he  had  acknowledged  the 
trust,  and  faithfoUy  performed  his  duty. 

The  cestui  que  trust  can  maintain  suit,  in  his  own  name,  against  the  trustee, 
without  the  intervention  of  an  administrator  of  the  estate  of  the  person  who  cre- 
ated the  trust,  unless  the  administrator  appears  and  interpleads  in  the  suit 

The  trust  liVl  not  be  invalid  if  the  fund  were  transferred  by  the  owner,  to  de- 
feat the  collateral  inheritance  tax.  The  fund  would  be  liable  to  taxation  in  the 
hands  of  the  cestui  que  trust. 

Indorsements  on  the  trust  bonds  of  payments  on  them,  are  evidence  in  favor  of 
the  plaintiff,  to  shew  that  the  bonds  were  tit  the  j>o9$e$$ion  of  the  trustee  at  the  time 
•the  indorsements  were  made.  They  are  not  evidence  in  favor  of  the  trustee,  that 
the  payments  were  actually  made. 

Error  to  the  Common  Pleas  of  Oumberland  county. 

This  was  an  action  on  the  case,  by  Grotzer  and  Elizabeth,  his 
irife,  and  Howard  Smith,  by  his  next  friend,  Crotzer,  vs.  Tritt. 

It  was  alleged,  in  the  declaration,  that  Tritt  had  received  from 
a  certain  Nicholas  Howard,  in  his  life  time,  certain  moneys,  notes, 
bonds,  mortgages  and  other  securities  for  money,  for  the  use  and 
benefit  of  EUzabeth  Smith  (now  Crotzer)  and  Howard  Smith,  and 
to  be  transferred,  assiffned  and  delivered  to  them,  by  Tritt,  at  the 
decease  of  said  Nicholas  Howard. 

Evidence  was  given  that  Nicholas  Howard  had  said,  in  1847, 
that  he  had  handed  his  money  and  papers  over  to  Tritt ;  that  he  was 
getting  feeble  and  old;  as  he  was  not  able  to  transact  his  own 
business,  he  had  given  it  to  Tritt  to  manage  for  him ;  and  said 
the  witness  might  call  on  Tritt.  Witness  wanted  to  borrow  some 
money.  Tritt  was  called  on,  told  what  Howard  had  said,  and  the 
witness  said  he  wanted  $800.  Tritt  stated  that  if  his  brother  did 
not  need  the  money,  the  witness  and  others  could  get  it.  The 
witness  did  not  get  the  money. 

Dr.  Wilson  was  called,  who  stated  that,  in  1847,  Howard  said 
to  him,  that  he  had  signed  his  money  and  papers  to  Tritt,  for  - 
safe-keeping  for  ^^my  Lizzey  and  Howard  Smith;  in  the  neigh- 
borhood of  1,800  or  }2,000." 
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Other  teBtimony  was  given  of  admission  of  Tritt,  in  1847,  of 
having  money  of  Howard's  in  his  hands. 

After  the  death  of  Howard,  defendant  denied  the  trust. 

Howard  died  in  November,  1847. 

It  was  proved  that  Howard  said  he  ^^  wanted  to  leave  his  things 
in  such  a  way,  when  he  was  gone  the  state  could  not  get  hold  of 
it;  for  it  was  an  unjust  law,  that  the  state  would  take  five  per 
cent,  of  a  man's  estate." 

It  was  shown,  by  the  evidence,  that  about  the  time  the  money 
and  securities  of  Howard  were  assigned  to  Tritt,  that  Tritt  exe- 
cuted and  delivered  to  Howard,  two  bonds,  each  dated  15th  Au- 
ffost,  1846,  and  each  for  the  payment  of  9848 — one  payable  Ist 
April,  1847,  the  other  8th  August,  1847;  and  that,  on  the  same 
day,  Howard  executed  and  delivered  to  the  said  Tritt,  an  instru- 
ment of  writing,  written  by  himself,  the  said  Howard,  in  whidli 
he  bound  himself  to  defend  and  indemnify  Tritt;  that  if  the 
mortgage  and  promissory  note  upon  Derr  hold  not  out  to  be  good 
for  $800,  and  ihe  judgment  upon  McOord  hold  not  out  to  be  good 
for  J800,  then  the  said  Tritt,  his  heirs,  Ac,  is  not  to  pay  more 
than  what  can  be  recovered  of  the  two  men  named ;  and  that 
Tritt,  his  heirs,  &c.,  shall  have  a  lawful  recompense  for  the  trouble 
tiiey  shall  be  at.  And  if  he  (Howard)  should  not  live  to  have 
this  matter  settled,  his  desire  was  that  these  debtors  should  have 
two  years  after  his  death  before  they  were  sued;  and  that  Tritt 
"is  to  have  four  years  after  my  death  to  pay  the  money  to  my 
heirs,  or  executors,  or  administrators." 

On  these  bonds  from  Tritt  to  Howard  were  indorsed  certain 
payments,  to  wit:  on  that  payable  1st  April,  1847,  are  the  fol- 
lowing; 2d  January,  1847,  principal  |^93  17 — ^interest  for  nine 
months  H  l^;  6th  April,  1847,  $50  64J;— on  bond  due  8th 
August,  1847,  is  indorsed,  12th  August,  1847,  $100  00. 

The  plaintiffs  below  offered  in  evidence  these  indorsements, 
which  were  in  the  handwriting  of  Tritt,  for  the  special  purpose  of 
establishing  the  fact  that  the  bonds  were  in  Tritt*8  posieseian  at 
Ae  time  the  payments  were  made;  and  the  evidence  was  thus 
specially  admitted  by  the  court.  The  defendant's  counsel  con- 
tended that  these  indorsements,  if  offered  for  the  plaintiffs,  were 
evidence  for  every  purpose. 

To  the  admission  of  this  evidence,  a  bill  ol  exceptions  waf 
sealed. 

A  judgment  in  favor  of  Howard  vs.  McCord,  for  $852  20  and 
interest,  was  ^ven  in  evidence ;  and  an  assignment  of  $800  of  it 
to  Tritt,  on  8th  August,  1846.  lOih  August,  1846,  receipt  of  N. 
Howard,  "for  $78  88,  the  amount  due  on  the  judgment."  14th 
May,  1847,  receipt  of  Tritt  for  $886  26,  in  full  of  debt  wid  in- 
terest.    Ako,  $1  12|  plaintiff's  costs. 

Mortgage  book  F,  page  16 :  mortgage  Derr  to  Howard,  in  the 
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mnalty  of  9I98OO.  Condition,  payment  of  9400  Ist  April,  1885, 
flOO  April,  1886,  and  bo  on,  each  year,  till  1840,  inclnsiye.  8th 
Auj^t,  1846,  the  balance,  9706  88,  with  interest  let  April,  1846, 
assigned  to  iSritt. 

It  appeared  tiiat  Howard  was  a  snrety  in  a  note  on  which  sixty 
doUars  were  due  and  unpaid. 

His  funeral  expenses  amounted  to  about  forty-three  dollars  and 
seyenty  cents. 

The  plaintiffii  in  the  suit  are  grand-childr^i  of  Nicholas  How- 
ard's infe,  through  her  first  marriage;  and  it  was  alleged  that 
defence  to  a  recovery  was  made  by  the  heirs  of  said  Howard. 

Defendant's  counsel  asked  the  court  to  charge  jury — 

Ist.  That  the  declarations  of  Nicholas  Howard,  made  to  third 
persons,  and  not  communicated  to  Samuel  Tritt,  nor  assented  to 
by  him,  are  not  eyidence  in  this  suit. 

2d.  That  this  is  especially  so  when  such  declarations  are  incon- 
sistent  with,  and  contradict  the  written  agreement  and  declarations 
of  the  said  Howard,  dated  the  15th  Agust,  1846,  and  si^ed  and 
sealed  by  him,  in  the  presence  of  two  witnesses,  wherein  he  de- 
clares how  and  when  the  money  in  controrersy  is  to  be  paid  and 
distributed. 

8d.  That  parol  declarations  of  a  trust  are  to  be  received  with 
great  caution,  because  they  are  easily  fabricated  and  difficult  to 
contradict;  and  for  the  further  reason,  that  the  slightest  mistake 
of  recollection  may  totally  alter  the  effect  of  the  trust. 

4th.  If,  therefore,  the  jury  believe  the  testimony  of  Dr.  Wil- 
son, in  1847,  that  Howurd  told  him,  ^Hhat  he  had  signed  his 
money  and  pwers  all  to  Mr.  Tritt,  for  safe-keeping,  for  my  Lizzy 
and  Howard  Smith,"  the  same  cannot  prevail  against  the  written 
declaration  of  the  said  Howard,  executed  a  few  days  after  said 
money  and  papers  were  assigned  to  Tritt. 

5th.  That  any  declarations  of  Nicholas  Howard,  that  he  would 
leave  something  to  tiie  plaintifi  in  this  suit,  or  that  he  intended 
to  leave  Aem  his  property,  will  not  entitle  them  to  recover  in  this 
action. 

6th.  That  there  can  be  no  recovery  by  the  plaintiffs  in  this 
case,  in  the  face  of  the  paper  executed  by  Nicholas  Howard,  and 
delivered  to  Tritt,  in  which  it  is  stipulated  Aat  said  Tritt  is  to 
have  four  years  after  said  Howaras  death  to  pay  the  money 
claimed  by  plaintiffs  in  the  present  action. 

7th.  That  if  the  jury  belive  all  the  evidence  on  the  one  side  and 
the  other,  it  is  too  vague,  uncertain  and  contradictory  to  establish 
a  legal  trust,  and  plaintifib  cannot  recover. 

8ui.  If  the  court  are  against  us  on  the  foregoing  points,  titen 
we  respectfully  ask  them  to  charge,  that  if  the  jury  believe  that 
papers  and  money  were  placed  in  the  hands  of  Tritt,  to  keep  for 
Elizabeth  and  Howard  8mitii;  and  that  the  purpose  of  so  placing 


Digitized  by  VjOOQIC 


451  8X7PREME  COUBT  IJSartubufg 

[Trittv.  Oratiar.] 

them  was  that  the  state  should  not  receive  the  collateral  inheri* 
tance  tax;  and  that  the  payment  of  certain  liabilities  of  Nicholas 
Howard,  as  the  bail  of  Jolm  Moore,  should  be  avoided;  and  that 
one  of  said  liabilities  still  remains  unpaid;  and  other  debts  of 
said  Howard  are  still  outstanding;  and  the  fund  in  controversy  is 
all  the  estate  remaining  of  said  Howard;  then  his  administrator^ 
and  not  the  present  plaintifis,  can  alone  sustain  a  suit  for  its  re- 
covery. 

Watts,  President,  charged  the  jury  relative  to  the  first  and 
second  points,  that  the  declarations  of  Howard  were  not  sufficienti 
in  law,  to  charge  the  defendant  with  the  receipt  of  the  money  or 
choses  in  action;  but  if  the  jury  believe,  from  other  independent 
evidence,  that  the  defendant  did  receive  the  money  and  property 
of  Howard,  as  a  trustee,  to  be  paid  to  the  objects  of  the  boun^ 
of  Howard,  after  his  death,  then  the  declarations  were  admis^ble 
as  to  the  persons  for  whom  the  trust  was  created. 

To  the  third  and  fourth  points,  he  charged  that  a  trust  may  be 
proved  by  parol. 

As  to  the  fifth,  he  charged  affirmatively. 

To  the  sixth,  he  charged  that  if  the  paper  signed  by  Howard, 
by  which  payment  was  postponed  for  four  years,  was  but  a  part 
of  the  plan  by  which  the  estate  was  to  be  concealed  from  the 
commonwealth  and  her  officers,  and  the  defendant  was  notwith> 
standing  liable  to  repay  the  money  at  any  time  after  his  bonds 
became  due  to  the  cestui  que  trust,  for  their  maintenance  and 
support,  or  to  them  directly  after  his  death,  or  to  himself  during 
his  life,  and  the  balance  to  them  after  his  death,  that  the  plaki- 
tiffs  may  recover  in  this  action. 

To  the  seventh. — He  declined  to  answer  this  point  in  the  affirm- 
ative; and  to  the  eighth  point,  that  he  did  not  think  there  is  any 
thing  in  this  point  which  will  defeat  the  plaintifis*  right  of  action. 

Errors  assigned  to  the  admission  of  the  testimony  referred  to 
in  the  bill  of  exceptions;  in  not  answering  the  defendant's  fourth 
point;  and  in  the  answer  of  the  court  to  defendant's  sixth,  sev- 
enth and  eighth  points. 

The  case  was  argued  by  Oraham  and  Biddk  for  the  heirs  at 
law  of  Nicholas  Howard. 
Bonham  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Coulter,  J. — The  moral  aspect  of  this  case  is  unfriendly  to 
the  plaintiff  in  error  :  so  much  so  that  his  able  and  amiaUe 
counsel  was  constrained  earnestly  to  invoke  the  cold  and  freeiing 
point  of  the  court's  judgment. 

But  neither  Judges  as  frigid  as  iron  or  ice,  nor  the  judicial  at- 
mosphere of  Nova  Zembla,  would  save  them. 
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For  there  axe  dafles  in  which  the  law  is  portrayed  by  a  daguere- 
reotype  from  nature  and  feeling,  and  approved  by  the  impukes  of 
a  sound  conscience :  and  does  not  result  from  abstractions  of  pos- 
itiye  institute  found  and  established  in  a  different  and  incongruous 
state  of  society.  And  tl^s  is  one  of  these  cases.  The  facts  have 
been  found  by  the  jury.  They  are  beyond  our  reach.  But  we 
are  confronted  with  the  allegation  that  the  facts  submitted  to  the 
jury  were  not  sufficient  to  establish  a  trust  in  Tritt,  apart  from  his 
demerits  and  yillany  as  it  was  called,  which  the  court  ought  to 
throw  out  of  the  case,  that  a  Chancellor  on  such  evidence  would 
net  have  decreed  him  to  be  a  trustee.  But  we  are  of  a  contrary 
opinion.  The  evidence  to  sustain  a  parol  declaration  of  trust, 
ought  to  be  of  a  weight  and  substance,  and  if  competent,  ought  to 
be  submitted  to  the  jury,  a  component  part  of  our  hierarchy  of 
the  judiciary  in  all  its  branches,  to  be  carefully  weighed  and  cau- 
tiously scrutinized.  Even  in  those  cases  most  completely  assimila- 
ted to  Chancery  jurisdiction,  a  party  may  demand  an  issue,  by 
which  facts  will  be  ascertained  b^  the  jur^  trial.  In  all  cases  tlie 
court  have  a  controlling  supervision,  and  m  cases  proceeding  upon 
equity  principles,  the  conscience  of  the  court  must  be  satisfied  as 
well  as  that  of  the  jurors.  The  remedy,  however,  where  the  court 
is  not  satisfied,  is  by  granting  a  new  trial.  But  when  the  con- 
science of  both  is  satisfied,  as  here,  the  conclusion  of  fact  is  final, 
if  made  upon  competent  testimony.  The  court  and  the  jury  to- 
gether stand  in  the  place  of  a  Chancellor.  Was  then  the  testimony 
competent.  That  a  trust  may  be  proved  by  parol,  and  created  by 
parol,  is  now  beyond  cavil  or  doubt. 

The  evidence  of  it  ought  to  be  satisfactory,  and  scrutinized  with 
care  and  caution ;  as  all  evidence  ought  to  be  which  affects  the 
property  and  rights  of  individuals ;  because  all  parol  evidence  is 
subject  to  some  uncertainty  and  mistake.  But  still  if  it  produce 
full  and  conscientious  conviction,  it  must  have  its  effect.  That  the 
declarations  of  Howard,  made  in  the  absence  of  Tritt,  were  evidence 
I  have  no  doubt.  Thev  were  not  of  themselves  adequate  to  estab- 
lish the  trust,  especially  they  were  not  sufficient  to  prove  that 
Tritt  had  the  fund  or  was  liable  for  it;  but  were  an  item  of  evi- 
dence proper  to  be  admitted  in  connection  with  other  conclusive 
evidence  that  he  was  fairly  chargeable  with  the  fund.  Thus  it 
was  ruled  in  Brown  vs.  Dysincer,  1  RawU  ¥^%.  That  evidence 
of  declarations  made  bjr  a  purchaser  at  sheriff's  sale  was  admissi- 
ble to  establish  a  trust  in  the  person  for  whom  he  was  bidding. — 
Now  in  this  case  the  court  instructed  the  jur^  that  Howard's  de- 
clarations were  not  sufficient  alone  to  charge  Tritt  with  the  money, 
yet  if  they  were  satisfied  from  the  other  facts,  that  Tritt  had  tine 
money,  and  that  it  belonged  to  Howard,  that  then  these  declara- 
tions were  evidence  to  designate  the  beneficiair  or  cestui  que 
trust.    And  this  was  right,  for  if  the  money  was  Howard's  he  had 
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a  right  to  dedare  for  whose  use  it  ehoiild  go  before  or  after  his 
death,  which  is  clearly  within  the  principle  of  Brown  v8.  Dy- 
singer,  and  others  of  the  same  class.     The  purchaser  at  sheriff's 
sale  admitted  that  he  was  a  trustee  of  the  land,  and  his  declara- 
tions were  held  good  to  designate  the  eeitut  que  trusty  althon^ 
the  beneficiary  was  not  present  when  they  were  made.     There  is 
little  weight  in  the  kindred  objection  that  these  declarations  of 
Howard,  made  in  the  absence  of  Tritt,  were  in  opposition  to  the 
terms  of  the  bonds,  by  Tritt  to  Howard,  which  Tritt  finally  pro- 
duced, to  wit :  that  Tritt  was  to  have  four  years  after  Howard's 
death  to  pay  the  money.    Because  Tritt  was  trusted  by  Howard, 
not  only  with  the  money,  but  with  all  his  papers  and  these  bonds* 
And  because  he  never  produced  them  until  he  was  driven  to  the 
wall  by  evidence  of  the  trust.    Tritt  always  denied  the  trust, 
claimed  the  money  or  rather  the  money  and  security,  as  his  own, 
and  that  they  had  been  bestowed  on  mm  by  the  deceased.     But 
at  last  when  forced  to  do  so  by  the  power  of  evidence,  he  produces 
the  bond  for  protection.    But  treachery  and  fraud  are  never  com* 
pensated  in  law.    If  Tritt  had  honestly  acknowledged  the  trust 
after  Howard's  death,  had  produced  the  securities,  and  declared 
who  were  the  cestui  que  trusts^  he  might  justly  have  claimed  the 
extension  of  the  time  of  payment.    But  when  he  denied  the  trust, 
claimed  the  money  as  his  own,  and  put  those  to  whom  the  $1800 
really  belonged  at  bay,  and  defied  them,  he  must  account  as  a 
wrong  doer,  and  be  stripped  of  the  cloak  he  refused  to  wear.  The 
whole  facts  are  to  be  taken  together,  the  evidence  of  the  existence 
of  the  trust  and  confidence  reposed  in  Tritt,  the  evidence  of  his 
possession  of  the  money  and  security,  and  the  evidences  designa- 
ting the  cestui  que  trust)  also  the  bonds  to  Howard,  and  the  wri- 
ting of  indemnity  as  it  is  called  given  by  Howard  to  Tritt,  provid- 
ing that  if  he  did  not  recover  all  the  mortgage  money,  he  should 
omy  be  held  accountable  for  what  he  did  recover,  and  from  these 
the  court  instructed  the  jury  that  they  were  to  form  their  conclu- 
sions.   In  addition  to  the  bonds  and  writing  themselves,  there  was 
evidence  that  Howard  had  spoken  of  such  papers,  and  directed 
them  all  to  be  delivered  to  Tritt,  but  they  had  been  seen  by  wit- 
ness and  that  was  the  fulcrum  and  lever  by  which  their  production 
was  finally  effected.    But  after  they  are  produced  and  in  evidence, 
with  what  kind  of  face  does  Tritt  contend  that  he  ought  not  to 
disgorge  the  money. 

And  this  brings  us  to  the  next  exception  made  by  the  plaint^ 
that  is,  that  the  cestui  que  trusts  cannot  recover  in  this  suit.  That 
there  ought  to  have  been  administration  on  the  estate  of  Howard, 
and  his  administrator  would  have  been  the  proper  pers(m  to  sue. 
But  if  the  trust  was  established  in  favor  of  the  plaintiffs  below-*— 
if  Howard  did  deliver  the  money  and  securities  to  Tritt  upon  the 
trust  and  confidence  that  it  should  be  paid  to  the  plaintiffi^  below, 
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upon  his  death,  why  should  they  not  recover?  It  was  their  money 
and  securities;  they  were  entitled  to  them  ex  equo  et  bonoj  and  by 
the  authority  of  many  cases  they  had  a  right  to  maintain  the  suit. 
Trusts  are  enforced  not  only  against  those  rightfully  possessed  of 
the  fund  as  trustees,  but  also  against  all  who  come  into  possession 
of  the  property  with  notice  of  the  trust. 

The  cestui  que  trust  in  Pennsylvania  may  bring  ejectment  in 
his  own  name :  Kennedy  vs.  Fury,  1  Doll  72 ;  and  where  it  is 
necessary  for  the  enjoyment  of  the  fund,  dedicated  to  him  and  his 
use,  why  may  he  not  sue  for  it,  when  the  trust  is  of  personalty 
and  is  denied  ?  Otherwise  he  would  have  but  a  crippled  remedy, 
perhaps  none.  The  remedy  given  by  the  act  of  16th  June,  1836, 
sec.  13,  is  confined  to  cases  where  the  right  to  property  or  money 
is  claimed  by  two  or  more  persons  in  the  hands  or  possession  of  a 
person  claiming  no  right  of  property  therein.  But  here  the  al- 
leged trustee  claimed  the  right  of  property  in  the  fund,  and  denied 
the  trust.  How  long  must  the  beneficiary  wait  until  adminis- 
tration is  taken  on  the  estate  of  the  donor;  and  what  security  has 
he  that  the  administrator  will  acknowledge  the  trust  after  recover- 
ing the  fund.  But  can  the  administrator  of  Howard  recover  the 
fund  if  it  was  dedicated  and  ^en  in  trust  in  his  life  time.  In 
Harrisburg  Bank  vs.  Tyler,  Z  Watts  373,  it  is  ruled  that  a  trust 
will  be  enlorced  in  favor  of  the  cestui  que  trusty  not  only  against 
those  who  are  rightfully  possessed  of  the  fund  as  trustees,  but  als(r 
against  others  who  have  obtained  it  without  consideration.  That 
was  an  action  of  assumpsit  by  the  cestui  que  trust  against  the 
bank,  who  resisted  the  claims  on  the  ground  that  it  was  a  creditor 
of  the  real  owner  of  the  trust  fund  and  had  a  right  to  retain. 
But  the  action  was  sustained.  In  2  Verrhon  368,  B,  a  factor,  sold 
cl()th  on  credit  and  before  the  money  was  paid  ^ed,  indebted  by 
specialty  more  than  his  assets  woula  pay.  It  was  held  that  the 
money  belonged  to  the  principal,  who  was  entitled  to  recover,  for 
although  at  law  the  right  is  in  the  factor,  yet  in  equity  he  is  but 
a  trustee.  There  is  no  evidence  whatever  of  any  debts  against 
Howard,  except  what  the  judge  says  of  a  debt  due  to  Bratton  of 
^60,  and  burial  expenses  of  842,  which  he  instructs  the  jury  may 
lessen  the  damages  to  that  amount.  This  was  no  injury,  but  a 
benefit  to  Tritt,  and  he  has  no  right  to  complain  of  it.  If  there 
had  been  creditors,  no  doubt  they  would  have  made  their  claims 
manifest.  Indeed  there  is  evidence  that  there  was  none.  We 
cannot  reverse  a  judgment  upon  mere  possibilities.  Bratton  tes- 
tified that  he  called  on  Howard  shortly  before  his  death,  early  in 
1847,  to  pay  the  note  of  $60,  and  that  Howard  told  him  to  go  to 
Tritt.  Soon  after  Howard  died,  and  Bratton  called  on  Tritt,  who 
told  him  he  had  neither  money  nor  efiects  of  Howard,  that  short- 
ly before  his  death  he  had  paid  him  eight  hundred  dollars,  which 
VOL.  I. — 2l>. 
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he  carried  to  Mrs.  Smith's  in  specie,  and  that  he  had  cashed  notes 
to  the  amount  of  six  hundred  dollars. 

Howard  then  must  have  died  in  1847.  This  suit  was  brought 
in  1849,  and  tried  in  1850;  yet  during  the  three  years  no  whisper 
of  any  creditor  but  this  one  of  tGO,  which  waa  allowed,  and  the 
funeral  expenses.  This  exception  then  or  allegation  in  favor  of 
creditors,  in  possibility,  is  the  last  impediment  after  all  others 
have  failed,  which  Tritt  endeavors  to  throw  in  the  path  of  justice. 

But  the  law  is  not  a  science  of  obstacles  and  impediments  and 
obstructions  in  the  way  of  justice  and  right;  but  it  is  a  science 
which  teaches  the  facidty  of  removing  them. 

Even  if  there  were  creditors,  it  would  not  prevent  a  recovery, 
unless  they  interposed  their  claims,  which  thev  might  have  done 
by  appearing  and  interpleading  in  the  suit,  through  the  instru- 
mentality of  an  administrator  on  Howard's  estate :  Coates  V9. 
Boberts,  4  Rawle  100.  But  if  they  neglect  to  manifest  and  as- 
sert their  rights,  supposing  any  creditors  to  exist,  of  which  we 
have  not  the  slightest  evidence,  are  the  cestui  que  trusts  to  be 
forever  postponed  ?  A  stronger  case  than  this  may  be  found  in 
Wallace  vs.  Clingen,  9  BarVj  of  a  recovery  in  assumpsit  against 
a  stakeholder  as  there  called,  who  had  money  in  his  hands ;  although 
he  alleged  that  he  might  thereby  be  exposed  to  the  cross  fire  of 
another,  who  as  the  stakeholder  alleged,  might  claim  the  money, 
and  the  decision  went  upon  the  ground  that  it  was  the  duty  of 
such  person  to  appear  and  interplead,  or  be  forever  barred. 

There  is  no  weight  in  the  point  made  that  the  court  below  erred  in 
not  instructing  the  jury  that  if  the  fund  was  transferred  to  Tritt  with 
a  view  to  deprive  the  State  of  the  collateral  inheritance  tax,  the 
transfer  and  the  trust  was  void,  and  the  plaintiff  could  not  recov- 
er. That  matter  is  settled  by  Baker  and  Williamson,  4  Barry  and 
because,  by  the  statute,  the  payment  of  any  such  tax  is  to  be  de- 
ducted from  the  fund,  which  would  therefore  be  liable  in  the 
hands  of  the  cestui  que  trust.  If  the  State  chooses  to  enter  into 
the  arena  and  contest,  as  to  the  creation  of  the  trust  being  frau- 
dulent, the  fund  is  as  safe  in  the  hands  of  the  cestui  que  trusty 
as  in  the  hands  of  the  fraudulent  trustee. 

If  they  do  not  choose  to  make  that  assertion,  the  fraudulent 
trustee  cannot  do  it,  as  the  means  of  defeating  the  cestui  que 
trust  in  this  action,  and  retaining  the  fund  in  his  own  clutches. 

The  endorsement  on  the  bonds  of  Tritt  in  his  own  hand  wri- 
ting were  proper  evidence  on  the  part  of  the  plaintiff  below  for 
the  purpose  offered,  that  is,  as  tending  to  show  that  the  bonds 
were  in  Tritt's  possession.  It  did  not  follow  that  they  were  con- 
clusive evidence  of  the  fact,  but  under  all  the  circumstances,  they 
leaned  that  way,  and  were  relevant  and  competent  for  that  pur- 
pose.   The  admission  of  the  evidence  was  only  an  increment  in  the 
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"wliole  Bran  of  fraud,  an  item  in  the  accomit  which  was  properly 
considered  in  the  settlement.  This  trust  was  created  in  the  life  time 
of  Howard,  and  then  established  in  favor  of  the  objects  of  his  boun- 
ty. It  may  be  admitted  that  he  still  held  the  legal  interest  or  estate, 
and  as  the  trust  clings  to  the  le^al  estate  he  may  have  interfered 
with  the  fund  in  his  life.  But  it  was  irrevocable  at  his  death  in 
favor  of  the  et^tui  que  trust.  They  were  entitled  to  it,  by  the 
award  of  the  jury  establishing  the  trust,  and  the  approbation  of 
the  court.  Tritt  denied  the  trust,  concealed  the  papers,  and 
claimed  the  fund  as  his  own.  The  court  below  conformed,  in  my 
opinion,  to  enlightened  conscience  and  morals,  sanctioned  by  law 
and  equity. 

Judgment  affirmed. 


Mahon  versm  Duncan, 

Where  application  has  been  made  by  one  for  land,  adjoimmg  Us  other  lands,  and 
a  sorrey  is  made  by  the  deputy  surveyor  and  returned,  calling  for  other  land  of 
said  warrantee,  to  whom  a  patent  is  granted  for  the  land  so  surveyed  and  returned, 
and  the  same  remains  undisturbed  for  more  than  seyenty-five  years,  the  said  land, 
and  the  adjoining  land,  being  used  as  one  farm,  by  the  warrantee  and  the  person 
now  claiming  under  him,  a  part  of  the  land  last  surveyed  having  been  long  culti- 
vated, and  other  parts  used  as  wood  land,  it  must  be  indubitably  clear  that  the 
land  in  dispute  was  not  embraced  within  the  old  survey,  to  entitle  a  person  to  daim 
under  a  new  warrant,  a  strip  of  land  alleged  to  be  tfoeaiU  between  the  two  old 
surveys. 

It  is  incumbent  on  him  who  alleges  that  such  a  vacancy  exists,  to  show  affirma- 
tively that  the  lines  of  the  two  old  surveys  were  actually  run  upon  the  ground, 
and  that  a  vacancy  exists  between  them.  In  the  absence  of  clear  proof  that  they 
were  actually  run,  it  will  not  be  presumed  in  order  to  defetU  the  old  title. 

Eeeoe  to  the  Common  Pleas  of  Ournherland  County. 
This  was  an  ejectment  for  30  acres  and  67  perches  and  allow* 
ance  of  land  by  Duncan  t;^.  Mahon. 

Mahon,  the  defendant  below,  claimed  under  a  warrant  to  him 
of  6th  Februarv,  1849,  and  survey  by  the  deputy  surveyor  in  the 
same  month.  The  land  covered  by  this  warrant  was  alleged,  on 
his  part,  to  lay  between  two  surveys,  claimed  by  Duncan,  the 
plaintiff,  viz :  between  the  South  line  of  the  Williajn  and  Thomas 
Duncan  survey  of  November,  1762,  for  250  acres  and  140  perches, 
and  returned  m  1782,  on  a  warrant  for  50  acres,  to  them,  of  the 
10th  June,  1762,  and  the  North  line  of  the  William  Duncan  sur- 
vey of  4th  March,  1767,  for  229  acres  and  87  perches  on  his  war- 
rant of  the  1st  of  August,  1766.  This  survey  returned  in  1789. 
This  last  tract  was  patented  to  William  Duncan  in  1789. 

.On  a  caveat  by  Duncan,  plaintiff  below,  against  Mahon,  the 
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board  of  property  in  April,  1849,  decided  that  the  survey  of  Ma- 
hon  should  be  accepted. 

It  was  alleged,  on  the  part  of  Mahon,  that  according  to  the 
calls  of  the  South  line  of  the  tract  first  above  referred  to,  and  the 
North  line  of  the  other  tract,  on  a  survey  being  made  upon  the 

Sound,  that  there  was  vacant  land  between'  them,  and  that  vacant 
id  was  claimed  by  Mahon,  under  his  warrant  and  survey.  It 
was  also  alleged,  on  his  part,  that  there  were  marks  on  the  ground 
of  the  old  returned  surveys,  and  that  the  ma^rks  agreed  with  the 
calls  of  such  surveys,  and  that  there  were  no  marks  on  the  ground 
to  show  that  the  two  lines  of  the  old  surveys,  or  of  either  of  them, 
were  run  at  different  jfhuoes  from  those  caUedfor  by  such  returned 
surveys. 

It  was  contended,  on  the  part  of  Duncan,  that  those  two  South, 
and  North  lines  had  not  been  actually  run  upon  the  ground.  That 
"William  Duncan  was,  in  1776,  the  owner  of  the  western  portion 
of  the  Thomas  and  William  Duncan  tract,  and  that  owning  this, 
he  made  application  for  authority  to  take  up  160  acres,  adjoining 
his  other  land.  That  the  warrant  was  placed  in  the  hands  of  the 
deputy  surveyor,  and  in  that  survey  there  is  a  call  made  {or  other 
land  of  William  Duncan.  That  of  the  land  in  dispute,  two-thirds 
or  more  of  it  are  covered  with  timber,  but  no  eroaa  line  or  marks 
can  be  found  to  show  that  the  South  line  of  the  survey  of  1762, 
or  the  North  line  of  that  of  1767,  had  ever  been  marked  on  the 
ground.  William  Duncan  used  the  two  as  one  tract,  beyond  the 
memory  of  the  oldest  witness  who  testified  at  the  trial.  It  ap- 
peared that  part  of  the  land  in  dispute  had  been  cleared  so  long 
as  to  be  without  stumps — ^part  of  it  still  had  some  stumps.  Wil- 
liam Duncan  devised  the  land  in  dispute  to  David  Duncan,  the 
plaintiff  below. 

Defendant's  counsel  put  various  points  to  the  Courts  to  some  of 
which  Watts,  President,  charged  as  follows: 

The  cause  is  within  a  narrow  compass;  and  it  is  so  nrach  a  mat- 
ter of  fact,  that  we  must  submit  it  to  you.  If  the  William  and 
Thomas  Duncan  warrant,  for  the  use  of  William  Duncan,  and  the 
William  Duncan  warrant  were  actually  run  and  marked  upon  the 
ground,  and  returned  into  the  land  office  as  not  adjoining  eadi 
other,  but  with  vacant  land  between  them,  and  whether  tms  was 
by  design  of  the  owners  of  the  warrant  or  by  mistake  of  the  sur- 
veyor, and  the  land  in  dispute  is  the  vacancy  between  them,  Aen 
the  defendant  is  entitled  to  the  verdict. 

But  if  the  line  was  left  as  an  open  line,  so  far  as  actual  running 
or  marks  on  the  ffround  were  concerned,  from  1762  until  1766, 
when  the  William  Duncan  warrantWas  taken  out,  and  until  I76T, 
when  that  warrant  was  executed,  and  the  deputy  surveyor  adopted 
the  actual  or  ideal  line  of  the  Thomas  and  William  Ihmcaft  war- 
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rant  and^mrveyy  and  intended  and  did  return  them  as  adjoining 
each  other,  then  the  law  will  reconcile  the  conflicting  elements  of 
tiieee  two  snryeys,  and  give  to  the  William  Duncan  warrant  the 
'Bfurvey  upon  the  William  and  Th<HuaB  Duncan  warrant  as  a  defini- 
tive boundary.  And  in  this  view  of  the  case  the  plaintiff  is  enti- 
tled to  recover. 

When  William  Duncan,  in  1766,  took  out  his  second  warrant 
and  had  itexecuted  in  1767,  he  intended  to  locate  itas  adjoining  his 
other  lands,  which  he  had  purchased  from  the  proprietors  only 
four  yeMTS  before,  for  in  his  warrant  he  calls  for  his  other  land  as 
adjoining,  and  when  the  survey  was  made  by  the  deputy  surveyor, 
he  marks  the  other  land  of  William  Duncan  as  adjoining.  Hovfy 
if  it  was  actually  so  located  on  the  ground  as  adjoining,  and  so 
returned,  then  me  land  belongs  to  the  plaintiff,  and  your  verdict 
-should  be  for  him;  but  if  he  intended  to  throw  out  the  land  in 
dispute,  and  did  throw  it  out,  he  has  now  no  title,  and  the  defend- 
ant should  recover.  And  as  we  before  said,  that  if  the  North 
line  of  the  WiUiam  Duncan  warrant  was  actually  run  and  marked 
on  the  ground,  and  the  South  line  of  the  WiUiam  and  Thomas 
Duncan  survey  were  also  actually  run  and  marked  on  the  ground, 
and  they  were  so  returned  into  the  land  office,  by  deskn  or  mis* 
take,  the  pi witiff  is  not  entitled  to  recover,  and  your  vermct  should 
be  for  the  defendant. 

This  charge  excepted  to  by  the  plaintiff  and  defendant,  and 
this  bill  sealed. 

April  17, 1850. 

Verdict  for  plaintiff,  and  judgment  thereon. 

Qlie  above  answers  of  the  court,  inter  oZto,  were  assigned  for 
error. 

The  case  was  ar^ed  by  WHltamion  and  Hepburn  for  plaintiff 
in  error,  Mahon.— 5t  was  contended,  that  after  twenty-one  years 
from  the  date  of  the  return  of  a  survey,  a  presumption  arises, 
which  cannot  be  rebutted,  that  the  survey  was  duly  and  regulariy 
made  on  the  ground^  and  the  lines  measured;  and  that  the  court 
should  have  instructed  -the  jury  that  the  return  of  surveys  was 
conclusive  proof  of  the  actual  running  of  the  lines,  and  not  have 
referred  it  to  the  jury  to  determine  whether  the  lines  were  actualy 
run;  also,  that  the  marks  on  the  ground  correspmid  with  the  calls 
on  the  original  surveys.  There  was  cited  1  TT.  &  &  79-81 ;  7 
Barr  78;  4  WatU  2&4-5;  18  S.  &  B.  884. 

Chaham  s^d  Biddk  for  Duncan. — ^It  was  contended,  inter  oZwi, 
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that  as  the  warrant  and  snrvey  of  1767,  called  as  a  boundary /<?r 
other  land  of  William  Duncan^  suryeyed  for  him  in  1762,  that 
plaintiff  was  entitled  to  the  land  np  to  that  boundary,  notwith- 
standing the  discrepancy  between  the  coarse  of  the  paper  survey 
and  such  boundary. 

That  it  has  never  been  decided  in  Pennsylvania  that  a  return 
of  survey  was  conclusive  that  a  line  had  been  run  and  actually 
marked  on  the  ground^  where  no  marks  were  there  to  be  found, 
and  where  there  was  a  discrepancy  between  such  line  and  the  ad- 
joiner,  for  which  it  called;  the  reverse  is  the  law,  2  Barr  48;  4 
5arr  247;  9^  Barr  149. 

By  reason  of  imperfection  of  instruments,  inequalities  of  sur- 
face, and  carelessness  of  assistants,  extreme  accuracy  is  not  to  be 
obtained  by  the  compass  and  chain;  while  on  the  other  hand,  call 
for  natural  objects,  or,  what  is  much  the  same,  known  and  estab- 
lished lines  of  contiguous  tracts,  admit  of  perfect  certainty. 

The  opinion  of  the  court  was  delivered  by 

BuRNSn>E,  J. — Mahon  claimed  title  under  his  late  warrant  dT 
the  6th  February,  1849,  a  survey  of  80  Acres,  a  strip  between  the 
survey  of  1762  and  1767  which  belong  to  Duncan. 

On  the  return  of  Mahon's  survey,  the  matter  was  heard  on  a 
caveat  against  its  acceptance  before  the  boa^d  of  property,  who 
decided  m  favor  of  its  acceptance ;  whereupon  Duncan  instituted 
this  ejectment. 

The  plaintiff  in  error  complains  that  the  court  erred  in  their 
charge  to  the  jury. 

1.  In  their  answer  to  defendant's  2nd  point. 

2.  In  their  answer  to  defendant's  8rd  point,  and 
8.  In  their  answer  to  defendant's  4th  point. 

The  errors  assigned,  as  well  as  the  arguments  to  sustain  them, 
resolve  themselves  into  a  complaint  against  the  learned  Judge  of 
the  Common  Pleas,  in  not  taong  the  case  from  the  jury  and  not 
directing  them  that  the  defendant  was  entitled  to  a  verdict.  It 
is  due  to  the  court  to  state,  that  the  jury  were  instructed  that  the 
defendant  had  shewn  a  legal  title  from  tiie  commonwealth  for  the 
land  in  controversy,  and  unless  the  plaintiff  has  shewn  an  older 
and  better  title,  and  that  the  land  in  dispute  is  embraced  within 
the  lines  of  either  the  William  and  Thomas  Duncan  survey,  or  the 
survey  of  William  Duncan,  he  must  fail  in  this  action ;  and  the 
defendant  would  be  entitled  to  a  verdict.  The  survey  of  William 
and  Thomas  Duncan,  was  made  in  November,  1762,  and  in  1766 
William  Duncan  took  his  warrant  for  160  acres  adjoining  hi$ 
other  land  as  well  as  other  old  surveys.  It  was  surveyed  in  '67, 
and  returned  adjoining  his  other  land  on  the  north ;  the  owners  of 
the  survey  of  WiUiam  and  Thomas  Dimcan  have  had  possession 
of  the  80  acres  from  time  immemorial.    It  is  in  part  cleared,  and 
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by  cutting  timber  wbere  they  pleased,  where  it  was  not  cleared ; 
and  so  long  cleared  that  the  stumps  have  disappeared  from  the 
field.  In  this  case,  if  the  land  was  vacant,  the  clearing  over  gave 
no  title  against  the  commonwealth ;  Morris  va.  Thomas,  5  Sm- 
ney  Tl ;  Johnston  vn.  Lrwin,  S  S.  k  B.  292.  Great  regard  has 
ever  been  paid  to  the  return  of  the  Deputy  Surveyor — ^but  the 
return  will  be  controlled  by  the  lines  actually  marked  on  the 
ground ;  as  the  lines  on  the^ro^uid  and  the  comers  constitute  the 
actual  survey ;  Walker  v8.  bmith,  2  Barr  43 ;  Hall  vs.  Tanner, 
4  Barr  247 ;  Henry  vs.  Henry,  5  Barr  249.  So  the  jury  were 
fully  and  fairly  instructed.  But  the  judge  left  it  to  the  jury  to 
determine  under  the  evidence,  whether  the  deputy  surveyor  did 
actually  run  the  southern  line  of  the  William  Duncan  survey,  and 
leave  a  vacancy  between  that  survey  and  his  other  land,  which 
was  called  for  by  the  warrant  and  actually  returned  and  accepted 
in  the  land  office  and  patented.  There  were  several  facts  in  evi- 
dence in  this  case,  proper  for  the  consideration  of  the  jury.  It 
was  manifest  that  the  plaintiff  intended  to  take  it  up,  and  that  it 
was  included  in  his  warrant  of  1766,  returned  in  ms  survey  of 
1767  on  that  warrant ;  unless  the  surveyor  actually  cut  it  off, 
there  was  no  vacancy.  Some  of  the  lines  had  to  be  shortened  to 
exclude  it.  The  subject  of  surveys  is  so  fully  considered  in  the 
cases  cited,  that  I  deem  it  unnecessary  to  state  the  evidence  more 
particularly,  merely  remarking  that  where  the  old  warrant  partic- 
ularly called  for  the  land  in  dispute,  and  the  survey  upon  it  return- 
ed into  the  office,  there  remaining  undisturbed  for  more  than  sev- 
enth-five years,  with  possession  accompanying  it,  the  case  must 
be  indubitably  clear  uiat  the  land  was  not  within  the  survey,  to 
disturb  it  at  this  distant  day.  In  truth  I  have  not  as  much  confi- 
dence in  the  modem  surveyors  of  Penn'a.,  as  I  have  in  the  Arm- 
strongs the  Lukens,  the  ralmers,  and  the  Maclays,  before  the 
revolution.  Their  work  to  this  day  tells  well,  and  is  entitled  to 
the  highest  regard  of  our  courts  and  juries.  The  last  purchase 
made  m  1784,  and  the  opening  of  the  land  office  under  it  in  1785, 
introduced  many  bungling  surveyors  who  have  been  very  prolific 
in  this  State  from  that  day  to  the  present.  I  mean  no  reflection 
on  the  gentlemen  examined  in  this  case.  We  all  think  the  case 
was  properly  submitted  to  the  jury. 

The  judgment  is  affirmed. 
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Boland  verstis  Long. 

Where  one  obtains  a  descriptiYe  warrant,  and  pays  the  pnrohaae  monej  and 
office  fees,  and  has  a  snrrej  made  on  the  ground,  bj  the  deputy  suryeyor,  whose 
fees  have  been  paid,  bnt  whose  return  of  surrey  is  lost,  the  warrantee  continuing 
to  claim  the  land,  and  has  a  small  portion  of  it  cleared,  and  cut  timber  on  other 
parts  of  it — such  land  is  not  subject  to  appropriation,  by  warrant  and  surrey, 
by  one  who  has  actual  noHce  of  the  fkcts. 

Eeroe  to  the  Common  Pleas  of  Perry  county. 
This  was  an  action  of  ejectment,  by  Roland  V9.  Long,  for 
twentynseven  acres  of  land,  more  or  less,  in  Perry  comity. 

Long  claimed  under  an  application  and  warrant,  in  1815,  for 
fifhj-  acres,  and  payment  of  purchase  money. 

The  land  was  described  in  the  warrant  as  follows: 

"Fifty  acres  of  land,  situate  in  the  township  of  Toboin,  Mid 
county  of  Cumberland,  adjoining  lands  of  the  heirs  of  David 
Reed  on  the  north,  George  Foust  on  the  east  and  south,  and  John 
Alexander  on  the  south,  Frederick  Fought  and  William  Rowlin  on 
the  west." 

The  field  notes  of  the  survey  made  by  Clark  were  indorsed,  in 
his  handwriting,  on  Long's  warrant  in  the  depuly'surveyor's  office. 

4th  September,  1815,  receipt  to  John  Long,  by  State  Treasurer, 
for  $13  38,  and  fees  $4  50. 

22d  June,  1849,  survey  of  thirty-six  acres  ninety-one  perdies, 
for  John  Long. 

Before  Clark  was  called  as  a  witness,  defendant  proved,  by  a 
certificate  of  the  Surveyor  General,  under  the  seal  of  his  office, 
that  upon  diligent  search  in  his  office,  for  a  return  of  survey  upon 
John  Long's  warrant,  dated  4th  September,  1815,  he  could  find 
none  made  prior  to  October  24th,  1^9. 

Whether  a  survey  was  made  on  this  warrant,  was  made  a  ques- 
tion.   No  return  of  it  was  made  till  1849. 

Lidorsed  on  the  warrant  were  notes  of  survey;  and  plaintiff 
produced  Clark,  who  testified  that  he  was  deputy  surveyor  in 
1815;  that  he  had  Long's  warrant;  went  upon  the  sround,  and 
made  a  survey ;  that  the  notes  on  the  warrant  are  the  lines  he 
run;  that  he  made  a  draft,  and  recollects  making  a  return;  re- 
members sending  it  to  the  land  office,  with  some  others;  this  was 
his  usual  way;  spoke  of  this  from  his  habit,  Ac;  cannot  say,  dis- 
tinctly, how  he  sent  it — ^whether  by  mail  or  hand. 

The  admission  of  Clark's  evidence,  as  to  what  he  did  in  return- 
ing the  survey  upon  the  old  warrant,  was  excepted  to  on  part  of 
plaintiff. 

Roland,  the  plaintiff,  claimed  under  a  warrant,  dated  in  Febru- 
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ary,  1849,  for  twenty-five  acres,  and  survey  of  twenty-seven  acres, 
&c.,  in  April,  1849,  and  subsequently  returned. 

Admitted  tliat  defendant  was  in  possession. 

For  facts,  see  extract  from  charge. 

Wilson,  who  surveyed  the  land  on  Roland's  warrant,  said  that 
when  he  executed  the  warrant  for  Roland,  there  was  a  small  field 
cleared  on  the  land — ^two  or  more  acres.  Long  lived  on  another 
tract,  but  occupies  both  tracts  now,  as  one  farm. 

Both  surveys  returned  into  the  land  office  at  the  same  time,  and 
caveats  entered  as  to  the  acceptance  of  each. 

The  counsel  for  plaintiflF  requested  the  court  to  charge  the  jury, 
and  file  their  charge  of  record  on  the  following  point: 

That  no  survey  having  been  returned  into  the  land  office,  by 
John  Long,  on  his  warrant  of  4th  of  September,  1815,  until  24th 
of  October,  1849,  and  then  a  return  of  survey,  junior,  in  point  of 
time,  to  the  plaintiff,  and  having  paid  no  taxes  for  the  land  in 
controversy  from  the  year  1826-7  and  *8,  constitute,  in  law,  an 
abandonment  of  the  land  in  controversy,  and  the  plaintiff,  having 
taken  out  a  warrant  for  it  on  the  26th  of  February,  1849,  and 
paid  the  commonwealth  the  purchase  money — ^had  it  regularly  sur- 
veyed by  the  deputy  surveyor  of  the  county,  on  the  283i  of  April, 
1849,  and  returned  into  me  land  office  on  the  24th  of  October, 
1849,  vests  in  the  plaintiff  the  legal  title  to  the  land  in  contro- 
Tersy,  and  entitles  him  to  the  verdict  of  the  jury  in  this  action. 

Charge  of  the  court.  Watts,  President  Judge : 
The  defendant's  title  is  founded  upon  a  precisely  descriptive 
"warrant,  i^on  which  the  whole  amount  of  the  purchase  money 
and  fees  were  paid,  for  fifty  acres,  dated  the  4th  September, 
1815,  directed  to  Robert  Clark,  Esq.,  deputy  surveyor,  which  was 
Boon  after  delivered  to  him,  and  upon  which  he  testifies  that  he 
made  a  survey  upon  the  land  in  dispute  while  he  was  in  office,  and 
of  which  he  made  a  draft,  and  sent  it  to  the  land  office,  and  for 
which  Mr.  Long  paid  him  his  fees.  It  appears  that  no  such  sur- 
vey and  return  reached  the  land  office ;  at  least,  no  evidence  of  it 
is  to  be  found.  That  the  survey  was  actually  made  upon  the 
ground  seems  to  be  clear,  for  the  notes  of  it  are  indorsed  upon  the 
warrant,  in  the  handwriting  of  the  deputy,  Robert  Clark,  and 
William  Wilson,  the  present  deputy,  testifies  that  he  blocked 
some  of  the  lines  on  the  ground,  and  found  them  to  correspond 
with  Mr.  Clark's  work.  Thus  the  matter  remained  until  the  26th 
of  February,  1849,  when  the  plaintiff  makes  an  application  for 
the  same  lands,  pays  the  purchase  money  and  fees,  and  obtains  a 
warrant  also,  precisely  descriptive  for  twenty-five  acres,  and  which 
he  puts  into  the  hands  of  the  deputy  surveyor,  who,  on  the  28th 
of  April,  1849,  makes  a  survey  of  tihe  land.  About  this  time  or 
soon  after,  Mr.  Long  learns  this,  he  procures  the  same  deputy  to 
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make  another  survey  upon  his  warrant  of  1815,  which  he  did  on 
the  22d  of  June,  1849.  Mr.  Wilson,  as  he  testifies,  knew  of  the 
existence  of  Long's  warrant  when  he  made  the  survey  for  Roland; 
and  that  the  land  office  might  grant  the  title  to  him  who  was  enti- 
tled to  it,  he  made  the  return  of  the  surveys  upon  both  warrants, 
on  the  24th  of  October,  1849,  after  this  suit  was  brought. 

It  is  clearly  proven  that  Roland,  when  he  made  his  application 
and  obtained  his  warrant,  had  full  knowledge  of  John  Long's  title, 
and  had  known  it  for  many  years  before. 

These  are  the  leading  features  of  the  respective  titles  of  the 
parties. 

If  the  jury  believe  that  Long  obtained  his  warrant  in  1815,  de- 
livered it  to  the  deputy  surveyor,  paid  the  fees,  had  the  survey 
made  within  a  short  time,  then  his  title  is  older  and  better  than 
that  of  the  plaintiff,  Roland,  unless,  from  other  evidence  in  the 
cause,  he  has  abandoned  that  title,  and,  from  his  negligence  to 

{)erfect  it,  has  justified  Roland  in  obtaining  a  warrant  for  the  same 
and. 

Plaintiff's  first  point  read.  We  cannot  instruct  you  that  these 
facts  constitute  a  legal  abandonment  of  the  land  by  Long;  for  if, 
when  he  obtained  his  warrant,  he  paid  his  money  in  fml  to  the 
commonwealth,  and  paid  the  deputy  to  make  the  survey,  and  it 
was  made,  and  when  he  learns  that  the  deputy  had  not  made  a 
return  yet,  procures  it  to  be  done,  we  instruct  you,  that  there  was 
not  such  an  abandonment  as  to  justify  Roland,  who  had  a  full  and 
perfect  knowledge  of  Long's  title,  to  take  out  a  warrant  for  the 
same  land.  The  non-payment  of  taxes  by  the  owner  of  unseated 
land,  is  evidence  of  abandonment  so  far  as  it  goes;  but  it  is  not 
conclusive  evidence,  and  may  be  rebutted  by  the  facts  that  the 
warrantee  had  paid  his  purchase  money,  had  cleared  part  of  the 
land,  and  continued,  occasionally,  to  cultivate  it  as  part  of  his 
farm,  and  used  that  not  cleared  by  cutting  timber  upon  it  when 
he  found  it  necessary. 

The  facts  do  not  justify  us  in  instructing  you  that  they  consti- 
tute a  legal  abandonment  of  the  title  by  John  Long;  but  if  you 
find,  as  a  matter  of  fact,  that  he  did  abandon  his  older  title,  then 
Roland  would  be  justified  in  taking  a  warrant  for  it. 

The  jury  rendered  a  verdict  for  the  defendant. 

Errors  assigned: 

1.  The  court  erred  in  overruline  the  objections  to  the  testimony 
of  Robert  Clark,  Esq.,  as  stated  m  plaintiff's  fij^t  bill  of  excep- 
tions. 

2.  The  court  erred  in  telling  the  jury,  that  if  "Long  obtained 
his  warrant  in  1815,  delivered  it  to  the  deputy  surveyor,  paid  the 
fees,  had  the  survey  made  within  a  short  time,  then  his  title  is 
older  and  better  than  that  of  Roland,  the  plaintiff  unless,  fhm 
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other  evidence  in  the  caose,  he  has  abandoned  that  title,  and,  from 
negligence  to  perfect  it,  has  justified  Boland  in  obtaining  a  war- 
rant for  the  same  land." 

8.  The  court  erred  in  their  negative  answer  to  the  plwitiff '0 
point.    It  shonld  have  been  answered  affirmatively. 

The  case  was  argued  by  Sephum  for  plaintiff  in  error,  with 
whom  was  Anderson. — That  a  missing  record  may  be  proved  by 
secondary  evidence,  see  6  Barr  162;  10  W.  66-7;  5  W.  219;  7 
Barr  30;  9  Barr  145;  2  W.  0.  0.  Rep.  1;  6  Barr  55;  1  do. 
457,  503;  2  do.  461;  Z  W.  k  8.  397;  3  Wh.  250;  6  W.  456; 
4  IT.  &  &  74. 

Maefarlane^  contra. 

The  opinion  of  the  court  was  delivered  by 

RoGBES,  J. — The  facts  on  which  the  cause  turned  are  clearly 
stated  in  the  charge  of  the  court.  It  appeared  that  the  defendant 
Long,  obtained  a  descriptive  warrant  of  the  land  in  dispute,  of  a 
date  prior  to  the  plaintiff's  warrant,  that  the  purchase  money  was 
paid  to  the  Commonwealth,  a  survey  made  by  the  deputy  sur- 
veyor, in  due  and  proper  time,  his  fees  paid  by  the  owner,  and 
that  the  only  defect  of  the  title  was  that  tne  deputy  surveyor  had 
failed  to  make  a  return  of  survey  to  the  land  office  for  a  term  of 
upwards  of  seven  years,  from  the  time  of  issuing  the  warrant.  It 
also  appeared  that  Boland,  when  he  made  his  application  and  ob- 
tained his  warrant,  had  full  knowledge  of  Long's  title,  and  had 
known  it  for  many  years  before.  On  these  facts  the  court  in- 
structed the  jury  that  if  they  believed  Long  obtained  his  warrant 
in  1815,  delivered  it  to  the  deputy  surveyor,  paid  the  fees,  had  the 
survey  made  within  a  short  time,  then  his  title  is  older,  and  better 
than  that  of  Boland  the  plaintiff,  unless  from  the  evidence  in  the 
cause  it  is  shewn  he  has  abandoned  that  title,  and  from  his  negli- 
gence to  perfect  it,  has  justified  Roland  in  obtaining  a  warrant  for 
it.  This  part  of  the  charge  neither  has  nor  can  be  excepted  Xo^ 
with  any  show  of  reason.  And  the  only  question  is,  whether 
plaintiff  has  shewn  that  Long  abandoned  his  title,  or  was  guilty 
of  such  neglect  in  perfecting  it,  as  justified  Roland,  in  taking  out 
a  warrant  for  the  same  land. 

The  plaintiff  insists  that  inasmuch  as  no  survey  was  returned 
into  the  land  office  by  Long,  on  his  warrant  of  the  4th  September, 
1815,  until  the  24th  October,  1849,  and  then  having  returned  a 
survey  junior  in  point  of  time  to  the  plaintiff,  and  having  paid  no 
taxes  for  the  land  in  controversy,  and  the  plaintiffs  having  taken 
out  a  warrant  for  it  on  the  26th  February,  1849,  and  returned  in- 
to the  land  office  on  the  24th  October,  1849,  vedts  in  the  plaintiff 
a  legal  title  to  the  land  in  controversy.    The  court,  however,  re- 
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fosed  to  insiract  the  jury  that  these  facts  constituted  a  legal  aban- 
donment of  the  land  by  Long,  and  this  instruction  was  undoubt- 
edly correct.  For  if,  (as  was  not  denied,)  whoi  Long  obtained 
his  warrant,  he  paid  his  money  in  full  to  the  commonwealth,  paid 
the  deputy  to  make  the  survey,  and  it  was  made,  and  when  he 
learns  the  deputy  has  not  made  a  return,  procures  it  to  be  done,  it 
has  no  cast  (^  aoandonment  about  it.  It  requires  clear,  stringent 
proof  to  make  us  believe,  tiliat  a  man  has  abandoned  property,  for 
which  he  has  paid,  and  still  more,  to  infer  this,  as  a  conclusion  of 
law,  when  the  owner  has  done  every  thing  in  his  power  to  perfect 
his  title,  except  that  he  has  neglected  to  see  that  the  deputy  sur- 
veyor has  omitted  to  perform  ms  duty,  by  returning  the  survey  in- 
to the  land  office.  The  non  payment  of  taxes  by  the  owner  of 
unseated  lands,  as  the  court  correctly  says,  is  evidence  of  aban- 
donment; but  it  is  not  conclusive  evidence,  and  consequently  may 
be  rebutted;  and  the  court  might  have  added,  as  matter  of  law, 
was  rebutted  by  the  fact  in  proof^  that  the  warrantee  had  paid  his 
purchase  money,  had  a  survey  made,  paid  the  surveying  fees,  had 
cleared  part  of  the  land,  and  continued  occasionally  to  oiltivate  it, 
as  a  part  of  his  farm,  and  used  that  not  cleared  by  cutting  timber 
upon  it,  when  he  found  it  necessary.  On  this  uncontested  state 
of  facts,  the  court  would  have  been  justified  in  charging  the  jury, 
that  there  was  no  proof  whatever  of  which  the  Jury  would  be  per- 
mitted to  find  the  abandonment  of  the  land.  For  although  aban- 
donment is  usually  a  question  of  intention,  and  as  such  referable 
to  the  jury,  yet  under  certain  uncontradicted  facts,  the  court  may 
pronounce  upon  it,  as  a  question  of  law :  1  Watts  51-2,  Brentlin- 
ger  vs.  Hutcninson.  It  would  be  an  abuse  of  terms,  to  find  an 
abandonment  on  such  a  state  of  facts.  The  court,  however,  mere- 
ly refused  to  instruct  the  jury,  as  requested,  but  referred  it  to 
them,  to  find,  as  a  question  of  intention,  whether  Long  designed 
to  abandon  his  older  title,  thereby  justifying  Roland  in  taking  a 
warrant  for  the  same  land.  If  there  be  error  in  this  part  of  the 
charge,  it  is  error,  of  which  the  plaintiff  has  no  right  to  complain. 
If  there  was  no  abandonment,  then  it  is  clear  Long  continued  the 
equitable  owner  of  tlie  tract  up  to  the  time  Roland  took  out  hi0 
warrant.  For  it  is  difficult  to  understand  that  Long  could  looee 
his  equitable  title,  merely  because  he  neglected  to  compel  the  do* 
puty  surveyor  to  return  the  survey.  And  this  we  esteem  not  to 
be  an  idle,  but  an  important  distinction  bearing  directly  upon  the 
point,  on  which  this  cause  must  necessarily  turn,  vix :  that  Koland, 
at  the  time  he  took  out  his  warrant,  was  perfectly  aware  of  Long*B 
title.  For  if  the  land  was  abandoned,  a  knowledge  of  that  faot» 
I  agree,  could  not  affect  the  subsequent  title ;  for  uie  land  in  that 
case  being  vacant,  there  would  be  nothing  to  prevent  a  subsequent 
purchaser  from  laying  his  warrant  upon  it  So,  if  Roland  had 
been  ignorant  of  the  situation  of  Long's  equitable  title,  Long  would 
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be  postponed,  by  the  negligence  of  the  deputy  surveyor,  for  his 
neglect  will  not  protect  ike  owner,  as  is  ruled  in  Strauch  vs. 
Shoemaker,  IW.  k  S.  166,  lonser  than  seven  years.  An  appli- 
cant is  not  bouDtd  to  look  beyond  the  land  office,  and  although  a 
warrant  may  be  issued,  and  money  paid,  yet  if  there  be  no  return 
•f  survey  in  the  office,  the  title  under  a  junior  warrant  will  be 
good.  If  he  neglects  to  see  to  the  return  of  survey  for  a  longer  pe- 
riod than  seven  years,  it  is  at  his  own  peril.  He  must  be  content 
to  lose  his  land,  if  another  applies  for  it,  pays  his  money,  and  has 
his  title  perfected.  The  state  is  interested  that  all  the  land  sur- 
veyed should  be  paid  for;  and  the  public  has  a  right  to  know  what 
land  has  been  appropriated,  that  individuals  may  not  lose  their 
money  or  their  labor,  in  acquiring  title  to  it.  A  knowledge  of  a 
warrant  being  issued  is  nothing,  for  the  applicant  has  a  right  to 
act,  on  the  assurance,  arisiuj^  from  the  want  of  a  return  of  survey, 
that  the  original  warrantee,  for  some  cause,  has  abandoned  his  title. 
A  subsequent  warrantee  is  not  bound  to  look  further  than  the 
office  itself,  and  if  he  pays  his  money  for  his  warrant,  he  ought 
not  to  lose  it,  although  the  title  not  being  perfected,  may  have 
arisen,  in  part,  from  the  fault  of  the  deputy  surveyor.  The  rem- 
edy of  the  owner  is  against  the  depu^  surveyor.  As  against 
others,  he  is  in  default,  because  he  has  omitted  to  compel  the  return 
of  the  survey.  But  can  these  principles  apply  to  the  case,  when 
it  is  in  proof  by  uncontradicted  testimony,  that  the  subsequent 
warrantee,  when  he  made  his  application  and  obtained  his  warrant, 
had  full  knowledge  of  the  prior  title,  and  had  known  it  for  many 
Tears,  as  the  evidence  in  this  case  is  Roland  always  knew  the  land 
had  been  appropriated,  and  the  state  paid  for  it,  as  he  himself 
confesses,  for  when  he  put  his  warrant  into  the  hands  of  the  de- 
puty, being  told  the  land  was  not  vacant,  that  Lon^  had  a  war- 
rant for  it^  he  replied  that  he  knew  that,  and  had  known  it  for 
twelve  years,  but  that  he  had  taken  advice  about  it,  and  that 
Long's  title  was  not  good.  The  case  then  is  that  of  a  subsequent 
warrantee  who  knew  when  he  paid  his  money  to  the  common  wealth, 
that  the  owner  of  the  prior  warrant  had  an  equitable  title  to  the 
land,  that  it  had  not  been  abandoned.  Roland  knew  that  Long 
had  paid  the  whole  amount  of  the  purchase  money,  and  was  then 
in  the  actual  enjoyment  of  the  land,  cultivating  part  of  it.  He 
was  neither  deceived  nor  misled  by  Long,  and  it  would  be  a  hard 
case  if  the  latter  should  lose  his  land,  in  favor  of  a  man  standing 
in  the  position  of  the  former,  merely  because  of  an  imperfection 
in  the  title,  arising  from  a  failure  to  return  the  survey,  a  defect 
which  neither  injures  the  state,  which  has  received  the  purchase 
money,  nor  Roland,  who  purchased  with  a  full  knowledge  of  all 
the  facts. 

The  owner  of  an  equitable  title,  it  is  true,  may  be  postponed  to 
a  inmafide  purchaser  without  notice,  but  never  as  to  a  purchaser 


Digitized  by  VjOOQIC 


470  SUPREME  COURT  ISarrMurg 

[Boliad  $,  LoBg.] 

Trith  notice.  The  latter  has  no  equity,  and  the  maxim  applies 
prior  in  tempore^  potior  est  in  jure.  The  clear  distinction  is,  as  I 
have  endeavoured  to  shew,  between  those  cases  where  the  title  has 
been  abandoned,  and  consequently  no  title  exists,  and  where  a  title 
remains  an  equitable  title,  but  imperfect,  because  the  warrantee  or 
owner  has  failed  or  omitted  to  do  that  which  is  necessary  to  com- 
plete it.  In  the  former,  notice,  for  a  reason  already  given,  will 
not  affect  the  title  of  the  subsequent  warrantee ;  in  the  latter,  the 
title  of  the  owner  of  the  origini^  warrant  is  good  as  against  him. 
.  It  is  however  said,  that  notice  was  held  to  be  immaterial  in 
Strauch  vs.  Shoemaker,  1  W.  k  S.  166,  already  cited.  In  that 
case  the  general  principle  is  decided,  that  it  is  essential  to  the 
validity  of  a  title  founded  upon  a  warrant  and  survey,  as  against 
an  intervening  right,  that  the  survey  shall  have  been  returned 
within  seven  years.  The  judge  who  delivers  the  opinion  of  the 
court  says,  notwithstanding  uie  property,  which  was  unseated, 
may  have  been  assessed,  and  the  taxes  paid  by  the  owner,  that  he 
used  it  as  woodland,  for  the  purpose  of  supplying  the  farm  on 
which  he  resided,  with  fire-wood,  rails  and  timber,  that  he  claimed 
title,  and  this  with  the  knowledge  of  the  improvei* ;  yet  after  the 
lapse  of  seven  years,  his  right  is  forever  postponed  to  the  inter- 
vening right,  which  attaches  to  an  improver,  or  to  the  owner  of  a 
warrant  with  a  survey.  The  case  of  Strauch  vs.  Shoemaker,  is 
the  case  of  an  application  where  no  money  was  paid,  and  was 
ruled  as  a  case  of  abandonment,  where,  as  has  been  before 
remarked,  it  is  of  no  sort  of  consequence,  whether  the  owner  of 
the  younger  title  had,  or  had  not  notice.  It  is  therefore  clearly 
distinguishable  from  this  case.  The  court  say,  it  cannot  be 
endured,  that  a  person  who  has  paid  nothing,  shall  be  at  liber^ 
to  hold  the  state's  land  for  an  indefinite  lengdi  of  time,  while  he 
himself  is  at  liberty  to  reject  or  retain  the  land  at  his  pleasure. 
Here,  as  has  already  been  remarked,  the  state  is  not  injured, 
because  the  purchase  money  is  paid,  nor  is  the  warrantee  at  lib- 
erty to  complain,  as  he  had  full  notice  of  the  satisfactory  equita- 
ble title  of  the  defendant. 

It  is  said  the  court  erred  in  permitting  Robert  Clark,  Esq.,  to 
prove  that  he  was  the  deputy  surveyor  in  1815,  that  he  then  exe- 
cuted the  warrant  to  John  Long,  made  a  draft  of  it  according  to 
the  notes  on  the  warrant,  and  that  he  sent  the  return  to  the  land- 
office  ;  and  also,  that  the  fees  were  paid  for  making  and  returning 
the  survev  by  John  Long.  The  evidence  was  objected  to  on  the 
ground,  tnat  the  partv  cannot  prove  the  return  of  survey,  by  any 
other  evidence  than  that  found  in  the  land-office.  For  that  pur- 
pose the  evidence  was  clearly  inadmissible,  2  YeateSy  446 ;  Daw- 
son vs.  Laughlin,  5  Watts^  222 ;  Goddard  vs.  Gloninger.  But  the 
evidence  was  neither  admitted  nor  used  with  that  view,  but  it  was 
admitted  as  proof  of  the  diligence  exercised  by  Long,  and  the 
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deputy  surveyor,  in  ezeenting  the  warrant.  It  was  very  material, 
on  the  question  of  abandonment,  to  prove  that  a  survey  had  been 
made  on  the  warrant,  that  a  draft  was  made  of  it,  and  the  sur- 
veyor's fees  paid.  That  so  far  from  the  survey  not  being  returned 
because  the  fees  were  unpaid,  that  he  sent  the  return  to  the  land- 
office,  although  it  unfortunately  happened,  it  never  found  its  way 
there.  The  evidence  we  think  thus  pertinent  to  the  issue,  and  as 
such  was  properly  received,  although  not  admissible  to  prove  a 
return  to  the  office  to  perfect  the  title,  which  we  agree  cannot  be 
done  by  parol,  2  YeateB,  446 ;  5  WattSy  222 ;  Goddard  vs.  Glon- 
inger.  Had  the  defendant  proved  that  the  return  of  the  survey 
reached  the  office,  secondary  evidence  of  its  contents  would  be 
admissible,  on  proof  it  was  lost  or  mislaid.  Vide  authorities  cited 
by  counsel  for  defendant  in  error.  The  case  however  is  not  rested 
on  that  ground,  but  that  it  was  evidence;  for  the  purpose  for 
which  it  was  received  and  used. 

Judgment  affirmed. 


Snodgrass^  Appeal. 

To  entitle  a  joint  debt  against  two  persons,  who  were  in  partnership  at  the  time 
tiie  instrmnent  of  indebtedness  was  executed,  to  a  preference  oyer  a  debt  against 
one  of  the  partners,  out  of  the  proceeds  of  sale  of  partnership  property,  it  must 
Appear  cffirmoHvely  that  it  was  contracted  on  the  partnership  account 

This  was  an  appeal  from  the  decree  of  the  Common  Pleas  of 
Cumberland,  distributing  certain  money  arising  from  a  sheriff's 
sale.    The  property  was  sold  on  various  executions. 

The  first  execution  received  by  the  sheriff  was  ajfi.  fa.  for  the 
use  of  Jules  Hauel  vb.  Wm.  D.  E.  Hayes  and  William  A  Kelso, 
for  161,36  and  interest. 

The  levy  by  the  sheriff  on  this  execution  is  as  follows :  "  levied 
the  interest  of  William  A.  Kelso  in  two  horses,  two  stove  wagons, 
two  sleighs,  cooking  stoves,  &c.,  held  jointly  by  the  said  Kelso, 
with  Jacob  Fridley ;  advertised  and  sold  said  property ^  having  in 
my  hand  at  the  time  a  subsequent  execution  against  said  Kelso  & 
Fridley,  and  the  money  arising  from  the  said  sale  considered  in 
court  for  appropriation.*'  It  was  not  merely  the  interest  of  Kelso 
which  was  sold,  but  the  property. 

On  the  14th  June,  1849,^. /a.  No.  44,  August  term,  1849,  in 
favor  of  Thomas  Beaver,  Christian  Lone,  Benjamin  Snodgrass, 
Rebecca  Fleming,  Henry  Hollar,  George  McGinnis,  Wm.  McClel- 
land, Jacob  Bheem,  John  B.  Martin  and  others,  vs,  Jacob  Frid- 
ley and  Wm.  A.  Kelso,  was  put  into  the  hands  of  the  sheriff. — 
For  real  debt  $2677,88.    Interest  from  14th  of  June,  1840. 

,  On  which  the  shenff  levied  as  follows :  "levied  on  two  horses, 
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two  stove  wagons,  two  sleighs,  cookmg  stoves,  &c.,  advertised  and 
sold  the  same,  the  interest  of  Wm.  A  Kelso,  in  said  jwroperty 
having  been  previously  levied  on  a  prior  execution  against  mm — 
proceeds  of  sale  considered  in  court  for  appropriation." 

Pridley  &  Kelso  had  been  in  partnership  for  one  or  two  years 
before,  and  were  in  partnership  in  carrying  on  the  Union  Foundry 
at  the  time  they  gave  their  judgment  bona  to  the  plaintiffs  in  this 
judgment, — ^the  loth  of  June,  1849,  on  which  tf.  ja.  No.  44,  Au- 
gust term,  1849,  issued,  and  continued  so  until  the  property  was 
sold  by  the  shenff  on  that  execution. 

It  was  testified  that  with  the  exception  of  $10,08,  the  property 
sold  was  the  property  of  Fridley  &  Kelso,  at  the  Union  Foundry ; 
that  there  was  but  one  sale  of  that  properly  on  the  two  executions. 
That  as  between  Haves  &  Keko,  that  Hayes  paid  $50  on  account, 
and  that  both  he  and  Kelso  said  that  Kelso  was  to  pay  the  bal- 
ance, that  he  owed  the  balance  of  the  debt.  The  latter  execution 
claimed  the  whole  fund. 

The  court  below  were  of  opinion  that  it  was  not  sufficient  to 
give  the  last  execution  (No.  44,  August  term,  1849,)  a  preference 
over  the  first,  that  it  was  against  Fndley  &  Kelso  jointly y  and  that 
they  were  partners  at  the  tmie ;  that  it  must  appear  affirmatively 
the  judgment  bond  was  for  a  partnership  debt — ^that  thjs  does  not 
appear  from  the  evidence,  which  they  held  essential  to  the  right 
of  the  second  execution  creditors,  ^'  and  therefore  decree,  th^t  the 
money  in  court  be  paid  first  to  the  balance  of  the  execution  in 
favor  of  Jules  Hauel,  (No.  7,  August  term,  1849,)  and  the  residue 
to  the  execution  of  Beaver,  Long  and  others,  and  direct  the  Pro- 
thonotary  to  calculate  the  amount  payable  to  each  on  the  princi- 
ples of  this  decree. 

Error  assigned: 

"The  court  erred  in  decreeing  any  part  of  the  money  to  fi.  fa. 
No.  7,  August  term,  1849.*'    Tliis  was  the  first  execution. 

Argued  by  Sepbuniy  for  appellant. — He  contended  that  to  con- 
stitute 9,  Joint  creditor  of  a  firm,  it  is  not  necessary  that  his  secu- 
rity should  be,  in  the  partnership  name  or  style.  That  partnership 
debts  are  those  for  which  an  action,  if  brought,  must  be  against 
aU  the  parties  constituting  the  firm  ;  OoUyer  on  Partnership  517 ; 
5  Johns.  Oh.  827;  1  Ves.  Jr.  241 ;  Story  on  PaH.  626 :  9  Barr 
124, 128. 

OolweUy  contra,  cited  6  Ves.  119,  ex  parte  Ruffin ;  9  Gfreen- 
leaf  Rep.  28  ;  1  Penn.  Rep.  204 ;  5  8.%,  R.  92. 

The  opinion  of  the  court  was  delivered  by 

Bell,  J. — The  right  of  Jules  Hauel  to  take  of  the  money  in 
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court,  the  amount  called  for  by  liis  execntion  is  questioned  only 
on  the  assertion  that  the  judgment  upon  which  the  subsequent  ex- 
ecution is  founded,  was  given  to  secure  the  payment  of  partner- 
ship debts  due  from  Fridley  &  Eelso  to  the  appellants.  As  the 
fund  for  distribution  arises  from  a  sale  of  the  partnership  eflFects, 
the  fact  asserted  is  of  the  first  importance,  and  must  have  been  so 
esteemed  throughout  the  inquiry.  But  no  proof  of  it  was  given 
below,  though  me  court  pointed  to  the  necessity  and  called  for  the 
production  of  it.  We  are  equally  uninformed  on  this  point,  and 
I  think  it  must  now  be  conceded  the  first  execution  creditor  is  en- 
titled to  be  paid,  unless  indeed,  the  imputed  character  of  the  debts 
secured  by  the  second  judgment,  can  be  sufiBciently  ascertained 
from  the  nature  of  the  security  executed  and  delivered  by  the 
debtors  to  the  appellants.  The  latter  insist  that  as  this  is  a  joint 
and  several  bond,  sealed  by  both  the  partners,  it  must  necessarily 
be  regarded  as  given  by  them  in  consideration  of  a  precedent 
partnership  liability.  But  that  this  is  very  far  from  being  a  ne- 
cessary conclusion  is  shewn  by  the  Commercial  Bank  v%.  Wilkins, 
9  OreenL  25,  where  in  a  contest,  in  almost  every  respect  like  the 
present  it  was  referred  to  a  jury  to  ascertain,  under  the  evidence, 
whether  a  joint  and  several  note  made  by  partners,  was  given  for 
a  debt  due  from  the  firm ;  there  being  no  direct  evidence  upon 
that  point.  Ordinarily  one  partner  cannot  bind  his  fellows  by 
specialty ;  the  creation  of  this  species  of  obligation  being  without 
the  general  range  of  a  partner's  authority,  though  doubtless  a 
bond  executed  by  all  the  partners,  may  be  sustained  as  the  deed 
of  the  association.  But  in  the  application  of  partnership  funds,  in 
order  to  give  such  a  bond  a  preference  over  separate  creditors,  it 
is  not  enough  that  all  the  partners  are  parties  to  it.  To  confer  on 
it  that  advantage,  it  must  affirmatively  appear  the  sum  secured  by  it 
is  a  debt  created  on  partnership  account.  Without  this  the  equity 
of  the  several  members  of  the  firm,  upon  which  the  accidental  aa- 
vantage  of  the  joint  creditor  wholly  depends,  has  no  existence. — 
In  administering  bankrupt  estates  under  a  joint  commission,  it 
seems  to  be  settled,  after  some  fluctuation  of  opinion  and  practice, 
that  joint  debts  are  first  payable  out  of  the  joint  effects,  and  that 
holders  of  joint  and  several  bonds,  may  elect  whether  they  will 
claim  from  the  joint  or  from  the  several  fund.  The  appellants 
have  called  our  attention  to  this  rule  as  recognizing  the  right  of 
every  joint  creditor  of  the  partners  to  come  in  on  the  partnership 
effects,  whether  the  debt  be  contracted  by  the  firm  or  not.  But 
this  I  conceive  is  a  misapprehension,  originating  in  the  generality 
of  terms  used  by  some  of  those  jurists  who  have  been  called  to 
discuss  the  subject  of  marshalling  bankrupt  effects.  The  rule  re- 
ferred to,  probably  owes  its  origin  to  the  equity  I  have  glanced  at, 
flowing  from  the  contract  of  partnership.  If  it  does  not,  it  must 
be  esteemed  an  anomaly  produced  by  the  supposed  exigencies  of 
VOL.  I. — 2b. 
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a  peculiar  system.  There  has  been  much  dispute  about  it,  and  it 
has  been  said  it  now  stands  more  upon  the  ground  of  authority 
and  the  maxim  stare  decisis,  than  upon  any  equitable  reasoning. 
Even  regarded  as  derived  from  the  rights  of  the  several  partners, 
it  has  been  found  difficult  to  assim  an  adequate  reason  for  the 
practice,  since  under  a  joint  commission  of  bankruptcy,  the  part- 
ners being  personally  discharged,  they  can  have  no  interest  in  the 
application  of  the  assigned  property,  and  consequently,  their  be- 
fore subsisting  equity  ought  not  to  be  found  vigorous  enou^,  in- 
cidentally, to  prefer  one  class  of  creditors  over  another ;  Doner 
vs.  Stouffer,  1  P.  R.  203,  4.  Many  therefore,  denying  that  it 
has  any  foundation  in  equitable  considerations,  put  it  altogether 
on  the  ground  of  convenience.  However,  this  may  be,  if  it  can  be 
made  to  embrace  joint  claims,  other  than  those  that  strictly  spring 
from  partnership,  it  is  thought  to  be  inapplicable,  in  its  extended 
operation  under  separate  commissions,  {ex  parte  Muffin  6,  Ves,  126) 
and  certainly  is  so  in  the  case  of  an  execution ;  Taylor  vs.  Fields, 
4  Ves.  396. 

But  the  decree  appealed  from  may  also  be  supported  on  other 
grounds.  As  already  hinted,  in  administering  partnership  funds, 
preference  is  given  to  joint  creditors,  not  from  any  merit  residing 
in  them,  or  because,  considered  in  reference  to  themselves  alone, 
they  are  vested  with  rights  superior  to  the  separate  creditors.  The 
equity,  from  the  operation  of  which  thev  derive  the  incidental 
advantage,  appertains  to  the  partners,  and  arises  from  the  nature 
of  the  contract  of  partnership.  This  equity  springing  from  their 
community  of  interest,  in  the  capital  stock  and  effects  of  the 
partnership,  is  to  have  the  avails  of  these  applied  in  discharge  of 
their  mutual  liabilities,  before  any  individual  of  their  number  is 
permitted  to  apply  the  joint  property  to  his  private  uses.  As  be- 
tween themselves  each  is  said  to  have  a  specific  lien  on  the  pre- 
sent and  future  property  of  the  association,  as  well  to  secure  pay- 
ment of  debts  due  to  third  persons,  as  for  his  own  share  of  the 
joint  effects.  It  is  by  the  working  of  this  equity  the  partnership 
creditors  are  first  let  in  on  the  partnership  funds,  and  only  be- 
cause it  is  necessary  to  the  administration  of  justice  between  the 
partners ;  exparte  Muffin,  6  Ves.  119 ;  exparte  Williams,  11  Ves^ 
6,  6 ;  Bell  vs.  Newman,  5  S.  k  M.  85.  In  the  first  of  these  ca- 
ces  Lord  Eldon,  following  the  lead  of  prior  authorities,  declared 
that  what  is  partnership  property  shall  remain  so,  not  as  the  rights 
of  the  creditors,  but  as  the  rights  of  the  partners  themselves  re- 
quire ;  and  that  it  is  through  the  medium  of  the  equities  subsist- 
ing between  partners,  the  joint  creditors  have  an  opportunity  they 
would  not  otherwise  enjoy.  In  the  much  considered  case  of  Doner 
vs.  Stauffer,  supra,  it  was  well  remarked  by  the  present  Chief 
Justice,  "that  m  moulding  the  law  of  partnership  into  its  present 
form,  the  credit  gained  by  giving  the  joint  creditor  a  preferencq 
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was,  if  an  object  at  all,  a  very  remote  one.  Accordingly  with  the 
single  exception  of  a  joint  commission,  we  find  that  whenever  the 
partners  are  not  individually  involved,  the  joint  creditors  have  no 
preference  whatever ;  as  in  the  instance  of  a  bona  fide  assignment 
of  the  eflfects  to  one  of  the  partners,  after  the  partnership  has 
been  dissolved." 

I  repeat  this  familiar  doctrine,  not  to  re-assert  what  long  since 
the  profession  has  received  as  indisputable  law,  but  in  connection 
with  the  facts  found  here,  to  recal  the  principle  that  any  advan- 
tage enjoyed  by  the  joint  creditors,  is  wholly  dependent  on  the 
equity  residing  in  the  partners  themselves,  When  tlm  has  no  ex- 
istence, that  cannot  take  place. 

On  the  23rd  of  April,  1849,  the  appellee's  execution  was  put 
into  the  sheriff's  hands.  He  levied  on  the  partnership  effects  and 
was  about  to  proceed  in  further  execution  of  his  writ,  when  Frid- 
ly,  Kelso's  partner,  interfered  and  caused  the  sheriff  to  pause,  by 
an  intimation  that  he,  Fridley,  would  pay  the  money  himself, 
rather  than  the  goods  should  be  brought  to  sale.  A  short  time 
after,  the  sheriff,  declining  to  wait  longer  on  Kelso— who  it  seems 
entertained  a  hope  of  raising  the  amount — ^informed  Fridley  he 
would  advertise  a  sale  if  the  money  was  not  made  up.  Upon  this 
threat  Fridley  promised  to  pay  it,  and  did  shortly  after  pay  a  por- 
tion, again  promising  to  call  within  a  day  or  two,  and  discharge 
the  balance.  Trusting  to  this,  the  sheriff  further  forbore  a  sale. 
While  the  matter  was  thus  pending,  under  the  suggestion  of  Frid- 
ley, the  judgment  by  which  the  appellants  claim,  was  confessed. 
At  the  time  Fridley  interfered,  the  first  execution  creditor  had  a 
lien  on  Kelso's  interest  in  the  goods  levied,  which  might  have  been 
made  available  by  a  sale ;  8tory  on  Part.  sec.  261,  et  seq.  The 
sheriff  expressly  testifies  he  would  have  sold  that  interest  but  for 
what  Fridley  said.  It  might  have  been  impossible  to  ascertain  its 
value,  before  settlement  of  a  partnership  account,  yet  as  the  pur- 
chaser would  have  come  in,  as  tenant  in  common  with  the  other 
partner,  and  been  thus  vested  with  the  right  to  force  an  account, 
under  the  act  giving  equity  jurisdiction  to  our  courts  in  such  ca-  J 
ses,  the  interest  of  the  partner  de^iendant  might  have  sold  for  suf-  4-^ 
ficient  to  satisfy  the  execution.  At  all  events,  we  cannot  say  it 
would  not,  more  especially  in  the  absence  of  any  proof,  showing 
the  extent  to  which  the  firm  was  then  involved.  We  may  imagine 
the  judgment  last  confessed  was  suffered  to  secure  pre-existing  debts 
but  that  must  be  all.  There  is  no  evidence  of  it.  From  aught 
that  appears,  those  debts  may  have  originated  at  a  period  poste- 
rior to  the  first  levy.  Under  all  the  circumstances  I  have  advert- 
ed to,  it  is  impossible  to  say  Fridley,  as  partner,  was  clothed  with 
any  such  equity  as  could  interfere  to  defeat  Hauel's  execution.— 
To  permit  it  would  be  to  promote  the  triumph  of  a  fraud,  initiate 
by  a  faithless  promise,  and  consummated  by  deterring  the  officer 
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in  the  ezecntion  of  his  duty  until  the  appeUee  lost  the  advantage 
of  his  priority— or  would  lose  it  were  this  attempt  successful.  I 
take  it  Fridley's  promise  to  pay  in  consideration  of  forbearing  a 
sale,  was  binding  upon  him,  and  he  cannot  now  set  up  a  supposed 
equity,  personal  to  himself,  to  avoid  the  effect  of  it.  Much  less 
can  third  persons  do  so.  As  then,  the  appellants  must  assert  their 
claimed  priority  through  him,  they  may  be  answered  in  the  lan- 
guage of  Lord  Eldon,  in  ex  parte  Ruj^n^  "if  it  is  necessary  for 
them  to  operate  their  relief  through  this  equity,  he  has  no  equity ;" 
at  least  as  against  the  appellee. 

The  case  might  be  put  on  the  farther  ground  that  the  first 
seizure  in  execution  dissolved  the  partnership ;  Story  on  Part,  sec 
311,  and  cases  there  cited.  A  consequence  of  this  would  be,  that 
the  late  partners  could  not  afterwards  create  joint  debts,  in  detri- 
ment of  prior  creditors.  I  have  already  said  we  are  without  proof 
ike  debts  of  the  appellants  existed  before  the  dates  of  the  bonds, 
given  to  secure  them.  They  have  left  us  wholly  in  the  dark  in 
ibiB  particular,  except  that  two  of  the  obligees  declared  they  have 
BO  interest  in  the  matter. 

De<nree  affirmed. 


iiLffll  Eeed's  Appeal 
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The  lien  of  a  judgment  rests  on  the  oonstniction  of  the  statute  of  WestminBier 
2d,  and  not  on  any  principle  of  general  equity  or  the  common  law. 

A  Judgment  creditor  is  not  entitled  to  the  protection  of  a  purehasar  of  the  lecal 
titles  against  an  equitable  owner  or  his  creditors,  or  to  any  advantage  which  his 
debtor  had  not 

Whore  land  is  purchased  by  a  petson,  who  has  a  deed  for  tiie  same  made  to  ano- 
ther, in  trust  for  himself  a  part  of  the  purchase  money  being  paid  by  the  poroha- 
ser,  and  judgment  notes  for  the  balance  of  the  eame  giyen  1:^  the  trustee,  and  the 
land  is  sold  on  a  judgment  on  one  of  said  notes,  the  trustee  having  paid  no  part  of 
the  purchase  money,  the  balance  of  the  proceeds  of  sale,  afterpayment  of  the  pur- 
chase money,  is  payable  to  judgments  against  the  purehater,  instead  of  to  judgmentB 
against  the  trustee. 

This  was  an  iq>peal  by  John  Beed,  a  judgment  creditor  of  Alex- 
ander M.  Kerr,  from  the  decree  of  the  Court  of  Common  Pleas 
of  Perry  county,  appropriating  the  proceeds  of  the  sheriff's  sale 
of  the  real  estate  of  Akxander  M.  Kerr. 

The  facts  of  the  case  are  briefly  these :  Daniel  Sjndle  had  a 
judgment  in  the  Court  of  Common  Pleas  of  Perry  county  against 
Alexander  M.  Kerr,  entered  March  1st,  1844,  on  which  a  fi.fa. 
WM  issued  and  a  levy  made  on  a  tract  of  land,  which  was  con- 
demned and  afterwards  sold  as  the  property  of  Alexander  M.  Kerr. 
On  the  appropriation  of  the  jHrooeeds  of  this  sale,  the  judgments 
<tf  Danidl  Spidle  against  Kerr  for  the  balance  of  the  porchaae 
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money,  were  paid  by  consent,  but  the  residne  of  the  proceeds  wa6 
claimed  by  a  certain  Samuel  White  and  his  judgment  creditors,  cm 
the  ground  that  Alexander  M.  Kerr  was  not  the  owner  of  the 
land,  but  that  Samuel  White  was  the  real  owner,  and  that  the  fund 
in  dispute  should  be  i^ppropriated  first  to  the  judgments  against 
White,  and  the  surplus  to  White  himself.  Samuel  White  was  not 
a  defendant  in  the  iudgment  on  which  the  sale  took  place,  nor  had 
it  ever  been  reviyea  against  him  as  terre  tenant,  nor  was  he  a  pur- 
chaser of  the  land  from  Eerr.  But  it  b  alleged  that  White  bought 
the  land  from  Spidle,  and  paid  all  the  purchase  money  which  was 
paid,  and  that  at  his  request  the  deed  was  executed  by  Spidle  to 
Alexander  M.  Eerr,  who  was  merely  an  agent  and  trustee  for 
White.  The  deed  from  Spidle  to  Eerr  for  the  land  sold,  was  duly 
recorded,  but  no  notice  of  the  trust  is  to  be  found  on  record ;  none 
was  given  either  before  or  at  the  sale,  nor  had  the  judgment  cred- 
itors of  Kerr  any  notice  of  the  trust  whatever,  either  actuid  or 
constructive. 

The  court  appropriated  the  money  to  the  judgments  against 
Samuel  White,  one  of  which  was  entered  three  months  after  the 
sheriff's  sale,  and  fifteen  days  after  the  sheriff's  deed  was  ac- 
knowledged. 

From  this  decree  John  Reed,  a  judgment  creditor  of  Alexander 
M.  Eerr,  appealed. 

The  money  was  also  claimed  by  three  judgment  creditors  of 
Samuel  White,  viz :  the  Commonwealth  of  Pennsylvania,  whose 
lien  was  entered  May  1,  1847;  John  and  William  Armstrong, 
whose  judgment  was  entered  November  19,  1847;  and  Nathan 
Grist,  whose  iudgment  was  confessed  April  17,  1849,  and  entered 
April  21,  1849,  the  sheriff's  sale  having  been  made  January  2, 
1849,  and  the  deed  acknowledged  April  6,  1849.  (Reed's  judg- 
ment against  Kerr  was  entered  August  22,  1848.)  Samuel 
White  claimed  the  surplus  after  paying  the  judgments  against 
himself. 

These  claimants  produced  the  following  evidence:  Article  of 
agreement  between  Daniel  Spidle  and  Samuel  YHiite,  dated  Jan- 
uary 19, 1842,  by  which  Spidle  agrees  to  sell  the  before  mentioned 
farm,  containing  265  acres,  to  White,  who  agreed  to  pay  him  the 
sum  of  $2,100  for  the  same,  viz:  $600  Apnl  1, 1842,  when  the 
deed  was  to  be  made  to  Samuel  White,  and  the  balance  in  five 
equal  annual  payments  of  $500  each,  without  interest,  commen- 
cing April  1, 1843.  Kerr  gave  judgment  notes  for  the  balance  of 
the  purchase  money. 

The  property  was  sold  on  a  judgment  of  Spidle  v%.  Kerr,  and 
which  was  given  for  a  part  of  the  purchase  money. 

White  lived  on  Uie  land  more  than  two  years,  built  a  house  and 
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lime  kiln  on  it,  and  cut  wood  upon  it.     Kerr  never  had  possessioii 
of  it. 

The  court,  upon  hearing  the  evidence,  are  satisfied  that  Alex- 
ander M.  Kerr  had  but  a  naked  legal  litle  to  the  land,  as  trustee 
for  Samuel  White,  who  paid  the  whole  amount  of  the  purchase 
money;  and  they  therefore  order  and  decree,  that  the  money  now 
in  the  hands  of  the  sheriff,  after  the  payment  of  the  judgment  of 
Daniel  Spidle,  be  paid  and  appropriated  to  judgments  against 
Samuel  White,  in  the  order  of  their  dates. 

Errors  assigned: 

1.  The  court  erred  in  not  appropriating  part  of  the  funds  in 
dispute  to  the  payment  of  the  judgment  of  John  Reed  against 
Alexander  M.  Kerr,  the  defendant,  as  whose  property  the  land 
was  sold,  instead  of  appropriating  it  to  the  judgments  against 
Satnuel  White. 

2.  The  court  erred  in  appropriating  part  of  the  fund  to  pay  the 
judgment  of  Nathan  Grist,  entered  against  White  after  the  sher- 
iff's sale,  instead  of  applying  it  to  the  judgment  of  John  Reed 
against  Alexander  M.  Kerr. 

8.  The  court  erred  in  not  appropriating  the  surplus  of  the  sale, 
after  paying  the  judgments  against  White,  to  pay  the  judgment  of 
Reed  against  Alexander  M.  Kerr. 

The  case  was  argued  hy  Macfarlane  and  Hepburn  for  Reed,  the 
appellant. 

By  Biddle  for  appellee. 

By  McClintock  for  Grist. 

The  opinion  of  the  court  was  delivered  by 
Gibson,  C.  J. — If  any  thing  is  settled  by  reason  and  authority, 
it  is  that  a  judgment  creditor  is  not  entitled  to  the  protection  of  a 

Surchaser  of  the  legal  title  against  an  equitable  owner  or  his  ere- 
iters,  or  to  any  advantage  which  his  debtor  had  not.  Throu^- 
out  a  series  of  decisions,  from  Finch  vb,  Winchebea,  1  Pv  IT. 
277,  to  Ludwig  v«.  Highley,  5  Barr  132,  the  law  has  been  so 
held  in  England  and  Pennsylvania.  The  reason  given  for  it,  more 
explicitly  in  Brace  vs.  the  Duchess  of  Marlborough,  2  P.  TT.  49, 
than  elsewhere,  and  relied  on  in  Cover  vb.  Black,  1  Barr  494, 
that  lien  is  an  incident  but  not  the  object  of  judgment,  is  practi- 
cally as  well  as  theoretically  true.  Doubtless  a  dealer  on  credit 
is  influenced  by  the  magnitude  of  the  debtor's  visible  means  of 
payment;  but  it  follovrs  not  that  he  trusts  particularly  to  the 
land,  for  there  often  is  none ;  nor  is  it  usual,  where  a  mortgage  is 
not  taken  for  a  loan,  to  search  the  office  for  incumbrances,  or  in- 
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quire  into  the  solidity  of  the  ostensible  ownersliip.  In  the  ordi- 
nary course  of  dealing,  the  creditor  looks  to  the  debtor's  personal 
abifity,  and  to  nothing  else.  When  he  looks  to  real  security,  he 
takes  a  mortgage,  which,  alone,  if  the  title  be  not  plainly  an  in- 
choate one,  makes  him  a  purchaser  of  the  beneficial  ownership, 
discharged  of  all  secret  trusts  or  frauds  whatever.  The  argument 
for  the  appellants  is,  that  to  allow  another  to  have  the  indices  of 
ownership  gives  him  a  false  credit,  which  may  prejudice  those  who 
deal  with  him  on  the  foot  of  it,  but  so  may  the  possession  of  ano- 
ther man's  chattel,  which  is  the  index  of  its  ownership,  yet  no 
one  supposes  that  the  lender  of  a  horse  subjects  it  to  execution  for 
the  debt  of  the  borrower.  The  mischief  of  such  a  credit  is  over- 
balanced by  its  public  convenience.  The  lien  of  a  judgment  rests 
on  the  construction  of  the  stat.  Westm.  2d,  and  not  on  any  prin- 
ciple of  general  equity  or  the  common  law.  Not  so  the  immunity  al- 
lowed to  the  purchaser  of  a  title  perfect  on  the  face  of  it,  who 
might,  without  it,  be  deprived  of  the  subject  of  his  purchase  by 
clogs  and  burthens  on  it,  which  no  penetration  could  discover. — 
Even  as  purchasers,  Kerr's  creditors  could  not  shake  oflF  White's 
equity,  of  which  his  exclusive  residence  on  the  land,  and  cultiva- 
tion of  it,  would  be  constructive  notice.  Not  to  insist  on  that,  it 
is  enough  that  White  made  the  bargain  and  paid  all  that  was  paid; 
for  it  has  always  been  supposed  that  notice  of  a  resulting  trust, 
or  an  incumbrance,  is  early  enough  at  the  sheriff's  sale  of  the  legal 
title.  But  if  the  judgment  creditor  had  the  immunity  of  a  pur- 
chaser, notice  would  then  be  too  late  to  impair  the  value  of  his 
security.  A  sheriff's  vendee,  with  notice,  buys  exactly  what  the 
judgment  creditor  can  sell ;  and  if  he  can  sell  no  more  than  the 
interest  of  the  debtor,  it  follows  that  he  stands  in  the  place  of  the 
debtor.  White  and  Kerr  had  each  an  estate  in  the  land ;  White 
a  resulting  trust,  proportionate  to  the  amount  of  money  paid  by 
him ;  and  Kerr  the  legal  title,  as  a  security  for  what  he  might  be 
compelled  to  pay;  but  the  whole  was  sold  on  a  judgment  against 
Kerr,  for  the  residue  of  the  purchase  money,  which  bound  all  that 
the  vendor  had  parted  with,  and  White,  or  his  creditors,  became 
entitled  to  the  surplus  made  on  the  execution.  The  judgment  of 
White's  creditors  bound  his  equitable  title  to  the  land,  and,  con- 
sequently, his  title  to  the  surplus  money  substituted  for  it  in  the 
hands  of  the  sheriff;  the  judgment  of  Kerr's  creditors  bound  his 
legal  title,  which,  as  it  had  not  been  paid  for,  was  exploded  by  the 
sheriff's  sale.  He  had  paid  nothing,  and  done  nothing,  and  on 
what  ground  his  creditors  could  be  let  in  on  the  price  of  White's 
equity,  it  is  not  easy  to  perceive.  It  is  whispered  that  the  convey- 
ance was  taken  in  Kerr's  name,  to  keep  White's  creditors  at  bay. 
What  have  Kerr's  creditors  to  do  with  that?  To  allow  them  to 
reap  the  fruits  of  the  fraud,  would  accomplish  the  very  purpose 
which  the  law  is  anxious  to  frustrate.     A  fraudulent  agreement 
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binds  the  parties  to  it  always^  but  the  parties  intended  to  be 
cheated  by  it,  never.  Were  the  contest  between  Kerr's  creditors 
and  White,  proof  of  collusion  would  postpone  him ;  but  though  a 
small  part  of  the  surplus  is  coming  to  him,  there  is  no  evidence  to 
affect  him. 

Decree  afibrmed. 
CouLTEB,  J.  dissented. 


Goodyear  versus  Eumbaugh  and  wife. 

Since  the  passage  of  the  act  of  11th  April,  1848,  the  property  of  a  man  led 
woman  belongs  to  her,  as  if  she  was  single;  she  cannot  be  depriTed  of  it  by  her 
husband  without  her  consent  He  cannot  release  it  She  may  sue  for  it,  in  her 
own  name  alone ;  and  if  suit  be  brought  in  the  name  of  husband  and  wife,  it  may 
not  be  open  to  exception  on  that  ground.  The  form  of  the  action  was  not  oljeot- 
ed  to  below. 

Error  to  the  Common  Pleas  of  Perry  county. 

Matthias  Bumbau^h  and  Elizabeth  his  wife,  in  right  of  the  said 
Elizabeth,  plaintiffs  below  and  defendants  in  error,  vs.  John  C. 
Goodyear,  defendant  below  and  plaintiff  in  error.  In  the  Com- 
mon rleas  of  Perry  county,  No.  15,  April  term,  1849.  The  de- 
claration is  the  common  count  in  indebitatus  assumpsit,  for  money 
had  and  received,  laying  the  indebtedness  to  be  '^  to  the  sidd  Mat- 
thias Bumbaugh  and  Euzabeth  his  wife,  in  right  of  the  said  EUz- 
abeth,"  and  the  promise  to  the  same  parties. 

In  the  year  1843,  Elizabeth  Bumbaugh,  the  wife  of  Matthias 
Bumbaugh,  loaned  John  C.  Goodyear  one  hundred  dollars,  which 
was  her  own  money.  On  the  18th  November,  1848,  Matthias  Bum- 
baugh, the  husband,  and  Goodyear,  the  defendant,  made  an  ami- 
cable settlement  of  a  certain  action  of  ejectment,  which  was  then 
pending  between  them,  and  of  all  their  accounts  of  every  kind. 
The  $100  loaned  by  Mrs.  Bumbaugh  to  Goodyear,  was  expressly 
included  in  that  settlement,  and  the  debt  was  released  by  the  hus- 
band, as  part  of  the  consideration  of  the  compromise  of  the  eject- 
ment. The  matter  in  controversy  in  this  suit,  is,  whether  the 
payment  made  to  the  husband  (after  the  passage  of  the  act  of 
April  11,  1848,  relative  to  the  rights  of  married  women,)  is  a  bar 
to  a  recovery  in  this  suit  under  the  circumstances  of  the  case. 

The  court  below,  mter  aliay  charged  that  this  was  in  law,  the 
action  of  the  wife  to  recover  the  money,  which  was  hers. 

Judgment  was  rendered  for  the  plaintiffs. 

Error  assigned : 

The  court  erred  in  entering  judgment  for  the  plaintiff,  on  the 
case  stated,  instead  of  for  the  defendant. 
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The  case  wan  lurgued  hj  Ma4^arlane  for  plaintiff  in  error,  Good- 
year.— THat  the  act  of  1848  should  not  be  construed  to  have  a 
retrospective  operation,  so  as  to  affect  the  right  which  the  husband 
had,  before  the  passage  of  the  act,  to  reduce  into  possession  the 
choses  in  action  of  his  wife,  or  assign  or  release  them. 

Hephum^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

BoGERS,  J. — ^In  the  case  stated,  it  appears  that  the  money  for 
which  suit  \&  brought,  was  the  property  of  the  wife,  and  that  it 
was  loaned  by  her,  as  such,  to  the  defendant.  It  also  appears, 
that  it  was  included  in  a  settlement  between  Bumbaugh  the  hus- 
buid,  and  the  defendant  Goodyear,  and  formed  part  of  the  con- 
sideration of  a  release,  given  by  him  to  the  defendant.  On  these 
facts  the  plaintiffs  are  entitled  to  judgment.  It  is  not,  as  has  been 
argued,  an  open  question,  whether  the  money  belonged  to  the  wife 
at  the  time  of  the  passage  of  the  act  of  1848 ;  nor  can  it  now  be 
disputed,  in  opposition  to  the  case  stated,  that  it  was  loaned  by 
her  to  the  defendant.  These  facts  are  admitted  by  the  parties  in 
the  case  stated.  It  comes  therefore,  directly  within  the  purview 
of  the  act,  which  vests  in  her  as  a  feme  aoUy  the  absolute  right 
and  control  of  her  own  property,  then  held  or  afterwards  acquired. 
K  the  property  be  hers  when  the  act  passed,  there  is  an  end  to 
the  objection,  that  it  gives  the  act  a  retrospective  effect,  so  ss  to 
interfere  with  vested  rights.  If  the  husband  has  exercised  his 
marital  rights,  by  reducmg  her  choses  into  possession,  it  would 
present  another  and  entirely  different  question,  for  as  is  ruled  in 
Lefever  vs.  Witmer,  10  Barr  605,  the  legislature  neither  intended 
nor  would  they  have  the  power  to  interfere  with  rights  vested  in 
tiie  husband.  Before  the  act,  the  husband  might  permit  his  wife 
to  retain  her  own  personal  property,  to  use  it,  and  deal  with  it  as 
her  own,  and  no  person  could  complain;  for  as  the  right  acquired 
by  marriage  is  but  a  qualified  one,  he  may  exercise  it  or  not,  as  he 
may  think  proper :  30  Law  Lib.  208,  Roper  on  Hmband  and  wife. 
To  vest  a  right  of  property  in  the  husband,  the  property  must  be 
changed:  2 Barr  71,  Woelper's  Appeal;  5 Barr  167,  Bogers  vs. 
Pales ;  6  Whart.  138.  Here  it  is  conceded,  the  husband  did  not 
avail  himself  of  his  marital  rights,  but  permitted  the  wife  to  keep 
the  money  as  her  own,  and  as  such  to  lend  it  to  the  defendant. 

It  is  urged  the  plaintiffs  ought  not  to  recover,  because  the  money 
loaned  was  included  in  the  settlement  of  the  18th  November,  1848, 
between  the  husband  and  the  defendant ;  and  that  the  husband 
released  all  claim  to  it.  Had  the  wife  assented  to  this  disposition 
of  her  money,  there  would  be  something  in  the  defence.  But  this 
essential  fact  no  where  appeiurs  in  the  case  stated ;  nor  indeed  in 
the  evidence  returned  with  the  record,  if  that  could  be  looked  at, 

I.— 2b* 


Digitized  by  VjOOQIC 


482  SUPREME  COURT  ISarrisbur^ 

[Goodyear  v,  Bnmbaugh  and  wife.] 

which  I  by  no  means  concede.  As  by  the  construction  of  the  act 
of  1848,  ruled  in  Cummins'  Appeal,  decided  in  1849,  the  money 
belongs  to  her,  in  the  same  manner  as  if  a  feme  sole,  she  cannot 
be  deprived  of  it,  either  by  her  husband,  or  any  other  person ; 
without  her  express  consent.  If  the  act  should  receive  any  other 
construction,  she  would  be  deprived,  as  is  very  obvious,  of  the  pro- 
tection the  legislature  intended  to  afford  her.  In  which  way  her 
assent  may  be  signified,  so  as  to  bar  her  right,  it  is  not  necessary 
now  to  determine.  There  is  nothing  in  the  case  which  calls  for 
the  expression  of  an  opinion,  whether  her  consent  to  the  disposal 
of  her  personal  property  must  be  in  writing,  and  acknowledged 
before  a  judge.  Nor  is  the  case  put  on  that  ground,  in  the  court 
below. 

It  is,  however,  intimated  that  as  the  wife  is  to  be  treated  as  a 
feme  sole,  suit  must  be  brought  in  her  name  alone  ;  and  that  it  is 
error  to  join  the  husband.  This  objection  was  not  taken  at  the 
trial.  The  case  comes  before  us  as  a  case  stated,  and  the  single 
question  presented  is,  whether  the  husband  had  the  power  to  dis- 
pose of  her  property,  without  her  consent.  But  aside  of  this  ob- 
jection, we  see  nothing  in  the  exception  of  which  the  defendant 
can  complain.  He  has  two,  instead  of  one,  answerable  for  cost& 
In  construing  the  act,  which  is  a  just  and  remedial  one,  we  are  not 
disposed  to  trammel  it  with  forms.  As  however,  she  may  be  lia- 
ble, in  respect  to  her  property,  as  a /ewe  «ofe,  we  see  no  objection, 
(if  she  chooses)  to  bring  suit  in  her  own  name.  Indeed,  this 
course  may  some  time  become  convenient,  as  when  the  husband 
dissents ;  or  necessary,  as  where  suit  is  brought  against  the  hus- 
band himself.  We  agree  with  Justice  Burnsidb,  who  ruled  in 
Boileau  vs.  Bute,  at  Nisi  Prius,  that  a  married  woman  may  main- 
tain trespass  alone,  for  injury  done  to  her  property,  bought  by 
her  since  the  act,  and  this,  though  the  husband  expressly  dissented. 
But  although  she  may  bring  suit  in  her  own  name,  it  does  not  fol- 
low she  must,  for  we  are  of  opinion  the  suit  is  not  open  to  excep- 
tion, whether  brought  in  her  own  name  or  in  the  name  of  herself 
and  husband.  In  no  case,  however,  can  the  husband  alone  bring 
the  suit  for  an  injury  done  to  her  property. 

Judgment  aflirmed« 
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Earrs  Appeal. 

An  execution  issued  for  the  purpose  of  lien  and  not  to  make  the  money  accord- 
ing to  law,  will  not  be  available  against  subsequent  executions. 

Where  an  execution  was  issued  more  than  a  month  before  the  return  day,  and 
leyied  on  certain  enumerated  articles,  <<and  all  the  rest  of  defendant's  goods  and 
chattels,"  and  no  further  proceedings  on  the  execution  took  place  for  two  months, 
no  inventory  being  returned,  the  defendant  being  permitted  to  carry  on  his  busi- 
ness  as  usual,  selling  some  of  the  goods  and  acquiring  others,  and  no  direction 
given  to  the  sheriff  to  proceed  and  sell.  The  execution  was  postponed  in  favor  of 
subsequent  executions.  Such  delay  will  defeat  the  execution,  whether  owing  to 
the  direction  or  permission  of  the  plaintiff,  or  to  the  default  of  the  oflScer. 

The  officer,  in  justice  to  the  defendant,  the  plaintiff  and  subsequent  execution 
creditors,  should  make  a  schedule  of  the  property  levied  upon.  He  is  not  bound  to 
exactness,  but  the  levy  or  schedule  should  be  sufficientiy  descriptive  to  denote  the 
property  levied  upon,  and  to  give  notice  to  subsequent  execution  creditors. 

Appeal  from  the  decree  of  the  Common  Pleas  of  Berks  county, 
for  distribution  of  the  proceeds  of  sale  of  personal  property  of 
Pawly.  At  the  time  the  executions  issued,  Pawly  was  engaged  in 
the  stove  business,  and  in  the  manufacture  of  tin  and  copper  ware, 
door-locks,  and  in  the  sale  of  gas  fixtures  in  Reading.  Shen- 
felder  held  a  judgment  against  Pawley,  entered  Feb.  27, 1849,  pay- 
able on  the  next  day,  entered  for  $1,500  with  stay  till  day  of  pay- 
ment. Flfa.  issued  Feb.  28th,  1849,  to  April  T.  1849,  No.  41. 
This  execution  went  into  the  sheriflF's  hands  on  the  same  day.  About 
a  week  after  receiving  the  execution  the  sheriff  made  a  levy  in  the 
following  manner:  He  took  an  inventory  of  some  of  the  goods. 
A  list  was  handed  to  the  sheriff  by  Mr.  Pawly,  who  levied  upon 
the  articles  mentioned  therein,  adding  "  and  all  the  rest  of  defend- 
ant's goods  and  chattels.*'  The  sherMT  was  not  in  the  view  of  all 
the  goods  and  chattels  at  the  time  he  made  the  levy,  some  of  them 
he  saw,  others  he  did  not  see.  Pawly  made  use  of  several  rooms 
as  workshops  and  ware-rooms,  and  also  a  barn  or  stable  at  some 
distance  from  his  front  shop,  in  which  latter  place  his  wares  were 
deposited  for  sale,  with  the  exception  of  a  number  of  stoves,  &c., 
which  were  in  said  stable.  Into  some  of  these  rooms  the  sheriff 
went  at  the  time  he  made  the  levy,  into  others,  including  the 
bam,  he  did  not  go. 

The  goods  levied  upon  in  this  manner  remained  in  the  hands  of 
Morris  Pawly,  the  defendant  in  the  execution,  who  carried  on  his 
business  which  was  large,  as  usual ;  buying  goods  and  materials 
in  Philadelphia  and  elsewhere,  making  up  materials  into  articles 
fit  for  sale,  and  selling ;  the  whole  stock  remaining  pretty  much 
the  same  in  value  until  the  next  execution  issued.  It  seems  from 
the  evidence  that  Shenfelder  gave  no  instructions  to  the  sheriff, 
either  as  to  selling  the  goods,  or  as  to  delaving  or  postponing  the 
sale  of  the  same.     He  was  frequently  in  the  shop  and  about  the 
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premises  during  the  time  the  execution  was  in  the  hands  of  the 
sheriff.  On  the  2d  June,  1849,  the  next  execution  issued,  being 
that  of  J.  S.  Richards  for  use,  &c.,  and  went  into  the  sheriff's 
hands  on  the  same  day.  The  levy  upon  this  execution  was  made 
much  in  the  same  manner  as  that  upon  Shenfelder*s,  excepting 
that  the  sheriff  did  not  go  into  as  many  of  the  different  rooms,  or 
shops,  and  no  inventory  of  any  kind  was  taken.  The  sheriff 
levied  on  "  all  goods  and  chattels  not  subject  to  prior  executions." 
On  the  12th  June,  1849,  the  execution  of  E.  W.  Earl  issued,  and 
went  into  the  sheriff's  hands  on  the  same  day;  upon  the  receipt 
of  this  latter  execution,  the  sheriff  closed  up  the  concern,  adver- 
tised and  made  sale  in  due  course  of  time.  The  sale  was  held  on 
June  27th,  28th,  and  29th,  a  small  lot  on  Julv  16. 

On  the  14th  June,  a  fi.  fa.  in  favor  of  fioas  was  issued — re- 
turned, levied  on  goods  and  chattels  of  defendant,  and  subject 
to  prior  executions  and  sold,'as  per  return  annexed  to  41,  AprU  T. 
1849.     The  three  last  executions  were  to  August  T.  1849. 

It  was  alleged  that  the  execution  of  Richards  was  discharged 
by  a  note,  which  he  received  from  A.  Boas,  for  the  amount  of  his 
execution,  a  short  time  after  it  was  issued.  Richards  afterwards 
said  his  debt  was  paid  but  not  the  costs.  The  note  of  Boas  was 
not  paid,  and  the  court,  in  their  opinion  in  relation  to  this  execu- 
tion, observe  that  the  question  seemed  "to  turn  upon  the  point, 
whether  Mr.  Richards  took  the  note  of  Boas  as  collateral  secu- 
rity, or  as  payment  and  satisfaction  of  the  execution  ?" 

The  court  ordered  distribution  in  favor  of  the  execution  of 
Shenfelder  and  of  Richards,  and  the  balance  on  account  of  the 
execution  of  Earl. 

Appeals  were  taken  by  Earl  and  Boas. 

It  was  assigned  for  error  on  the  part  of  Earl,  that 

1.  The  court  erred  in  assigning  any  part  of  the  fund  in  court 
to  Shenfelder — 

2.  Or,  to  Jno.  S.  Richards. 

8.  In  deciding  that  the  pretended  levy  on  Shenfelder's  execu- 
tion was  a  valid  levy — or  that  the  lien  of  it  continued,  under  the 
circumstances,  until  the  issuing  of  Earl's  execution. 

4.  The  court  erred  in  not  decreeing  to  E.  W.  Earl  the  full 
amount  of  his  execution  against  Pawly. 

Errors  were  also  assigned  on  the  part  of  Boas,  as  to  any  part 
of  the  fund  having  been  assigned  to  Dhenfelder. 

The  cafie  was  argued  by  K  D.  Strong  for  Earl,  i).  W.  O'Brien 
for  Boas  and  Richards,  /.  Banks  for  Richards,  and  H.  W.  Smith 
for  Shenfelder. 
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The  opinion  of  the  court  was  delivered  b^ 
CouLTBE,  J. — ^DirectnesB  and  plainness  in  the  conduct  of  busi- 
ness affairs  contributes  much  to  the  certainty  and  fairness  of  their 
adjustment ;  whilst  complication  and  unnecessary  interweaving  of 
one  transaction  with  another  does  greatly  embarrass  the  judicial 
application  of  statutory  and  just  principles  to  each.     If  the  lead- 
ing features  of  the  act  of  1886,  concerning  executions,  were  fully 
carried  out  regardless  of  former  and  sometimes  conflicting  deci- 
aons  in  relation  to  the  law  and  priority  of  levies  on  personal  prop- 
erty, the  duties  of  sheriffs  and  the  nghts  of  parties  with  regard 
to  conflicting  executions  would  be  disentangled,  and  much  litiga- 
tion and  difficulty  avoided.     Every  execution  of  ji,  fa.  would  then 
stand  alone,  and  on  its  own  merits,  neither  bearing  upon  nor  in- 
fluenced by  the  conduct  of  the  sheriff,  in  regard  to  another.  Each 
execution  creditor  ought  to  look  to  the  officer  for  a  faithful  execu- 
tion of  his  process,  according  to  the  terms  of  his  writ  and  the 
statute ;  and  if  he  proceedea  not  according  to  those  terms,  then 
he  should  look  to  him  alone.    But  if  instead  of  that  he  choose  to 
depart  from  the  law  either  by  permissive,  collusive  assent,  or  pos- 
itive direction,  so  as  to  obstruct  and  hinder  a  subsequent  execution 
in  the  hands  of  the  sheriff,  he  ought  to  be  postponed.     There  is 
no  doubt  but  that  a^./a.  binds  afl  the  defendant's  personal  prop- 
erty in  the  bailiwick,  from  the  time  it  is  put  into  the  sheriff's 
hands.     Yet  the  object  of  the  law  is  not  to  secure  a  continuing 
lien  in  favor  of  the  execution  creditor,  but  to  enable  him  to  ob- 
struct fraudulent  transfers  by  the  debtor,  and  to  secure  his  debt  by 
a  levy  and  sale  of  property,  fraudulently  or  illegally  transferred  to 
defeat  the  execution.     Tms  court  has  often  asserted  the  principle 
that  a  prior  execution  would  be  postponed  to  a  subsequent  one,  if 
the  former  was  put  into  the  hands  of  the  officer  for  the  purpose  of 
lien  and  not  for  the  hona  fide  purpose  of  making  the  money  ac- 
cording to  law.     It  seems  to  me  that  such  a  levy  as  that  of  the 
prior  execution,  in  this  case  to  wit,  Shenfelder's,  u  finally  validat- 
ed, would  enable  parties  coUusively  to  cover  property  in  evasion  of 
the  statute  and  that  class  of  decisions  to  which  I  have  referred. 
The  levy  was  upon  certain  articles  and  all  the  rest  of  defendant* s 
goods  and  chattels.     This /./a.  was  issued  on  the  28th  February, 
1849,  returnable  to  April  term,  of  same  year,  and  remained  in  the 
sheriff's  pocket  or  his  drawer  with  its  levy  until  June,  when  by 
stress  of  other  executions  returnable  to  August  term,  on  all  of 
which  he  endorsed  the  same  levy  as  on  Shenfelder's,  and  on  each 
subject  to  prior  executions,  he  was  forced  to  sell.     Here  was  no 
notice  to  other  creditors  of  the  levy  on  Shenfelder's /./a.  even  in 
ffross.     If  they  saw  a  record  of  its  beinff  issued,  and  no  return, 
ibej  might  weU  suppose  it  was  abandoned,  lost  or  paid. 

Now,  although  the  sheriff  in  his  testimony  says,  that  Shenfeld- 
•r  did  not  tell  him  to  stay  proceedings,  that  he  never  said  any 
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tiling  to  him  about  Ids  execution;  he  did  it  therefore  out  of  his 
own  head,  and  thereby  made  himself  liable  to  Shenfelder.  But 
what  is  it  to  subsequent  execution  creditors  as  it  regards  their 
rights,  whether  this  concealed  covering  of  property  is  effected  by 
direction  of  the  plaintiff,  or  the  wilfulness  of  the  sheriff.  If  by 
the  latter  the  plaintiff  has  his  remedy  against  him  for  not  proceed- 
ing, to  sell  according  to  the  exigency  of  his  writ,  and  therefore 
suffers  no  loss.  But  we  cannot  shut  our  eyes  to  the  fact  that 
Shenfelder*s  execution  was  suffered  by  him  to  run  over  its  return 
day,  more  than  two  months,  and  that  for  the  whole  period  of  five 
months  during  which  it  was  in  the  sheriff's  hands,  Shenfelder  saw 
the  defendant  proceeding  with  his  business  as  usual  in  his  shop, 
selling  the  very  articles  that  would  have  been  bound  by  his  execu- 
tion, and  often  was  there,  and  never  said  anything  to  the  sheriff", 
as  he  says,  until  the  sale  was  about  being  made,  and  then  inquired 
if  his  execution  was  not  the  first.  This  gives  a  clue  to  the  whole 
transaction.  Actions  sometimes  speak  as  loud  and  as  intelligibly 
as  words.  The  sheriff  says  in  his  testimony,  as  an  excuse  for  not 
selling  before  the  return  day,  of  Shenfelder's^.  /a.,  that  Pawley 
requested  him  not  to  do  it,  and  told  him  that  Shenfelder  did  not 
want  to  break  him  up.  The  silent  acquiescence  of  Shenfelder, 
his  permissive  and  collusive  approbation  of  the  sale  by  Pawley  of 
the  very  articles  bound  by  his  execution,  whilst  others  were  ac- 
quired after  the  return  day,  which  were  not  legally  bound,  give 
a  solution  of  the  main  point  in  the  case,  and  satisfactorily  estab- 
lish that  his  object  was  lien,  and  that  he  did  not  put  his  execution 
into  the  hands  of  the  sheriff,  with  a  bona  fide  intent  that  he  should 
proceed,  and  make  the  money  according  to  law.  But  the  4lBt 
sec.  of  the  act  of  16th  June,  1836,  provides,  that  the  officer  to 
whom  the  writ  is  directed  shallj  if  the  defendant  neglect  or  refuse 
to  pay  the  debt  and  costs,  proceed  to  levy  and  sell  9o  much  of  the 
defendant's  personal  estate  as  shall  be  sufficient  for  that  purpose, 
and  make  return  of  his  proceedings  to  the  court  jiccording  to  the 
command  of  his  writ.  Here  are  plain  directions  easily  followed, 
and  we  are  not  to  presume  that  the  sheriff  departed  from  them 
without  other  instructions,  impliedly  if  not  positively  given  in  the 
face  of  the  facts  of  this  case.  The  direction  is  not  that  the  offi- 
cer shall  levy  on  aU  the  defendant's  personal  estate,  but  only  on 
so  much  as  will  satisfy  the  debt  and  costs.  He  would  not  of  course 
be  bound  to  fractional  exactness,  but  would  be  entitled  to  a  liberal 
latitude.  But  still  he  ought  to  make  a  schedule  in  justice  to  the 
defendant,  the  plaintiff,  and  subsequent  execution  creditors.  The 
officer  has  another  duty  to  perform  after  levy,  and  that  is  to  seU, 
after  six  days  public  notice.  If  the  plaintiff  does  not  want  hfe 
money,  made  he  need  not  issue  his  execution.  If  he  merely  wuits 
a  lien,  and  to  exclude  other  creditors,  the  law  interdicts  him. — 
And  that  which  the  plaintiff  cannot  lawfully  do  in  this  respect,  the 
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officer  cannot  lawfully  do  of  his  own  head.  The  law  ought  to  gov- 
ern when  its  provisions  are  so  plain  and  direct,  because  that  is 
made  with  a  due  regard  to  the  rights  of  all,  and  it  is  seldom  elon- 
gated or  abridged,  without  infringing  upon  the  rights  of  some,  and 
perhaps  the  most  meritorious  of  the  parties.  A  sheriflF  who  made 
a  schedule,  would  evince  thereby  that  he  had  the  goods  in  his  vi- 
sion and  power,  and  would  give  notice  to  subsequent  execution 
creditors.  But  such  a  levy  as  this  might  be  made  by  the  sheriff 
or  his  officer,  and  is  therefore  of  dangerous  precedent.  There  are 
cases  where  every  article  could  not  and  need  not  be  specified,  on 
account  of  their  variety  and  minuteness,  such  as  a  store ;  but 
then  the  levy  would  be  on  the  bulk,  and  sufficiently  descriptive  in 
that,  because  it  would  describe  the  thing.  We  cannot  give  prece- 
dence to  Shenfelder*s  execution  imder  all  the  circumstances  of  the 
case,  but  think  it  ought  to  be  postponed.  The  decree  and  distri- 
bution of  the  court  below  is  reversed,  and  it  is  ordered  that  the 
money  be  distributed  according  to  the  report  of  the  commissioner, 
as  follows,  to  wit : 
Amount  in  the  hands  of  sheriff. 
From  which  deduct  commissioner's  charge, 
"  Prothonotary  for  list  of  judgments, 
Do  copy  of  app*t. 


Amount  to  be  distributed,  {1866  13 

This  sum  of  {1866  13,  in  the  hands  of  the  sheriff  to  be  distri- 
buted in  the  following  manner : — 

1.  To  Asaph  Shenfelder,  for  rent,  from  the  1st  day  of  January 
1849,  to  the  2d  June,  1849,  the  date  of  levy  on  J.  S.  Richards' 
execution,  ?94  37J. 

2.  To  John  S.  Richards,  on  the  execution  J.  S.  Richards  vs. 
Morris  Pawly,^./a.  to  August  T.  1849,  No.  65. 

Debt,  $329  30 

Int.  from  May  16,  1849,  to  June  27, 

1849,  day  of  sale,  2  31 

$331  61 

3.  To  Edmund  W.  Earl,  on  execution  E.  W.  Earl  vs.  Morris 
Pawly,^./a.  to  August  T,  1849,  No.  77, 

balance  of  debt,  J1300  00 

Int.  from  May  ^9, 1849,  to  June  27,  '49,     10  40 

«1310  40 

4.  To  Augustus  Boas,  on  execution  Augustus  Boas  vs.  Morris 
Pawly,ji. /a.  to  August  term,  1849,  No.  80.  The  balance  re- 
maining in  hands  of  sheriff  after  payment  of  the  above,  to  wit, 
0ie  sum  of  $129  74J, 
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w^  Eyrick  and  Deppen  versus  Hetrick. 

A  conveyance  from  a  father  to  a  son,  thoag^  made  to  defeat  ilie  creditors  of 
both,  is  good  as  between  themselyes.  If  the  property  be  sold  on  a  jndgment 
against  the  ton  alone,  though  obtained  on  a  debt  of  both  father  and  son,  the  pur- 
chaser at  that  sale  cannot  recoyer  by  impeaching  the  conyeyance,  for  if  the  deed 
to  the  son  be  yoid,  the  purchaser  has  acquired  no  title.  If  the  conyeyance  be  yaHd 
in  the  son,  it  is  good  as  to  his  creditors,  and  the  sheriflf  's  deed  did  not  oonvey  to 
the  purchaser  any  estate  of  ihefaiker, 

A  life  estate  is  not  the  subject  of  a  leyy  and  sale. 

A  conyeyance  to  a  lunatic  trustee,  for  Uie  life  of  another,  and  after  his  decease 
to  the  heirs  of  the  cestui  que  use,  is  not  void  for  want  of  mental  capacity  to  ac- 
cept the  trust.  Where  possession  has  been  according  to  the  deed  for  more  than 
twenty-one  years,  its  deliyery  will  be  presumed ;  and  though  the  trustee  be  a 
lunatic,  he  is  capable  of  receiying  the  legal  title  for  the  benefit  of  another.  The 
acceptance  of  the  conyeyance  by  the  beneficiary,  on  behalf  of  his  representatiTe, 
is  a  sufficient  delivery. 

Error  to  the  Common  Pleas  of  Berks  county. 

This  was  an  action  of  ejectment  by  Henry  Hetrick,  junior, 
against  Eyrick  and  Deppen,  for  a  house  and  lot  of  ground. 

The  plaintiff,  Henry  Hetrick,  junior,  claimed  the  house  and  lot 
in  dispute,  under  a  title  as  follows : 

Henry  Hetrick,  senior,  the  father  of  said  plaintiff,  was  the 
owner  of  said  lot,  prior  and  up  to  the  80th  of  December,  1824. 

The  said  plaintiff  gave  in  evidence  a  deed,  dated  the  30th  of 
December,  1824,  to  his  son,  Henry  Hetrick,  junior,  for  said  lot,  to 
hold  the  same  ''  for  and  during  the  life  of  John  Hetrick,  also  a  son 
of  the  grantor,  and  from  and  after  his  decease,  to  the  heirs  and 
legal  representatives  of  the  said  John  Hetrick,  their  heirs  and 
assigns  forever,  upon  the  special  trust  also  that  the  said  Henry 
Hetrick,  junior,  and  his  heirs  shall  permit  and  suffer  the  said  John 
Hetrick  to  live  on  and  enjoy  the  rents,  issues  and  profits  of  the 
said  estate.*' 

The  defendants  alleged  that  Henry  Hetrick,  senior,  and  John 
Hetrick,  were  both  insolvent  at  the  time  the  deed  bears  date,  and 
that  it  was  given  to  defraud  the  creditors  of  the  said  Henry  Het- 
rick, the  elder,  and  John  Hetrick,  and  that  said  deed  was  never 
delivered  to  Henry  Hetrick,  junior,  the  plaintiff,  nor  the  trust  ac- 
cepted by  him,  and  that  he  never  knew  any  thing  of  it,  and  that 
the  plaintiff  was  a  lunatic  at  the  time  the  deed  bears  date,  and 
that  he  could  not  assent  to  or  accept  of  the  trust,  and  was  then 
unable  to  transact  business,  and  has  continued  so  fh>m  that  time 
to  the  present,  and  has  not  and  never  had  mental  capacity  to  as- 
sent to  or  accept  of  said  trust.  That  John  Hetrick  and  Henry 
Hetrick,  senior,  with  other  debts,  were  indebted,  at  the  date  of 
said  deed,  by  bond  dated  Ist  day  of  April,  1814,  in  the  sum  of 
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£15  to  Philip  Smith,  and  that  one  of  their  objects  in  making  said 
deed  was  to  defraud  this  particular  creditor. 

That  Philip  Smith  died,  and  his  executors  brought  suit  on  the 
said  bond,  in  the  court  of  Common  pleas  of  Berks  county,  to  No- 
vember term  1838,  against  John  Hetrick,  surviving  obligor  of 
Henry  Hetrick,  senior,  deceased,  in  which  suit  a  judgment  was 
obtained  for  J276  01,  on  the  27th  of  September,  1845. 

That  this  lot  was  levied  upon,  condemned  and  sold  by  the  sher- 
iff, to  Daniel  Deppen,  one  of  the  defendants,  and  that  the  sheriff 
duly  executed,  acknowledged  and  delivered  a  deed  to  him  for  the 
same,  dated  the  13th  day  of  April,  1845. 

The  defendants  contended  that  the  deed  given  in  evidence  by 
the  plaintiff,  having  been  made  to  defraud  the  creditors  of  Henry 
Hetrick,  senior,  and  John  Hetrick,  that  the  title  to  the  said  lot 
was  vested  in  Daniel  Deppen,  by  virtue  of  the  sheriff's  sale  and  deed. 

The  defendant's  also  contended,  that  the  deed  never  having  been 
delivered  to  the  plaintiff,  nor  the  trust  accepted  by  him,  there 
could  be  no  recovery  in  this  action. 

Henry  Hetrick,  senior,  died  in  1825  or  1826. 

The  aefendant's  below,  on  the  trial,  offered,  inter  alia^  in  evi- 
dence, a  deed  from  Hetrick,  senior,  to  his  daughter,  for  a  lot  of 
ground ;  also,  a  deed  from  him  to  his  son  Henry,  for  three  lots  of 
ground.  Both  deeds  were  dated  on  the  30th  of  December,  1824, 
and  were  duly  recorded;  and  proposed  to  follow  this  with  proof 
of  a  bill  of  sale  by  Henry  Hetrick,  senior,  of  his  personal  pro- 
perty, dated  November  18th,  1824,  for  the  purpose  of  covering  it 
from  his  creditors ;  aand  also  with  proof  of  a  deed  of  assignment 
dated  the  18th  January,  1825,  by  the  said  Henry  Hetrick,  senior, 
in  trust  for  his  creditors;  and  also  with  proof  that  the  old  man 
said  this  deed  for  the  land  in  dispute  was  to  secure  the  property 
for  John  from  his  creditors,  and  that  John  said  the  same  tning, 
and  that  the  debt  on  which  this  lot  was  sold,  was  a  debt  due  from 
Henry  Hetrick,  senior,  and  John,  his  son,  and  so  set  out  in  the 
narr.  The  proceedings,  on  which  it  is  alleged  that  the  property 
was  sold  by  the  sheriff  to  Dr.  Deppen,  one  of  the  defendants,  were 
against  John  Hetrick  alone,  and  the  land  was  levied  on  and  sold 
as  his  land.  This  was  accompanied  by  the  offer  to  prove  that  Henry 
Hetrick,  junior,  was,  at  the  date  of  the  deed  to  ]bim,  a  lunatic,  and 
unable  to  transact  business,  and  continued  so  from  that  to  the  pre- 
sent time. 

The  plaintiff,  by  his  counsel,  objected  to  the  admission  of  said 
testimony,  and  the  court  over-ruled  the  evidence. 

The  defendants  offered  to  prove  that  John  Hetrick,  immediately 
after  the  date  of  the  deed,  went  into  possession  of  the  land,  claim- 
ing it  as  his  own,  improving  it  as  his  own,  building  a  house  and 
stable  on  it  as  his  own,  renting  it  and  receiving  the  rents  of  it  as  his 
own.  That  he  and  the  old  man  both  said  it  was  his,  and  that  the 
VOL.  I.— 2f. 
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deed  was  made  for  the  purpose  of  securing  it  to  him ;  that  he  paid 
taxes  for  it  during  all  that  time  as  his  own,  and  that  Henry  Het- 
rick,  junior,  his  trustee,  lived  in  the  immecQate  neighborhood,  was 
a  lunatic  at  the  date  of  the  deed,  and  unable  to  transact  any  busi- 
ness whatever,  and  has  continued  so  from  that  time  down  to  the 
present ;  that  the  deed  was  made  in  Reading,  and  that  Henry 
Hetrick,  junior,  was  not  present,  and  knew  nothing  of  it. 

The  plaintiff,  by  his  counsel,  objected  to  the  adoussion  of  said 
testimony. 

The  court  sustained  the  objection,  and  rejected  the  evidence, 
and  the  defendant's  counsel  excepted. 

The  court  charged  the  jury  that  the  plaintiff  was  entitled  to  a 
verdict. 

To  which  charge  the  defendant's  counsel  excepted. 

Errors  assigned: 

1.  The  court  erred  in  rejecting  the  evidence,  as  contained  in  the 
two  bills  of  exceptions. 

2.  In  charging  the  jury  that  the  plaintiff  was  entitled  to  re- 
cover. 

The  case  was  argued  by  Banks  for  plaintiff  in  error. — He  con- 
tended that  the  deed  from  the  father  to  the  son  was  fraudulent, 
and  that  the  creditors  could  look  behind  it.  If  fraudulent  as  be- 
tween the  father  and  son  and  their  creditors,  it  was  good  as  be- 
tween themselves,  and  was  subject  to  the  debt*  of  John,  5  Bin. 
Ill;13&&i2.  225. 

That  the  trustee  was  a  lunatic,  and  incapable  of  accepting  the 
trust,  1  Pa.  Bep.  43.  As  he  took  no  beneficial  interest  under  the 
deed,  his  assent  is  not  to  be  presumed. 

The  deed,  if  never  delivered,  was  inoperative ;  and  as  a  plain- 
tiff in  ejectment  must  recover  on  the  strength  of  his  own  title,  it 
was  competent  for  the  defendants  to  show  that  it  never  was  de- 
livered.    The  evidence  should  have  been  submitted  to  the  jury. 

0.  Brian  for  defendant  in  error,  Hetrick. — That  the  land  in 
dispute  is  the  property  of  Henry.  K  John,  as  whose  property  it 
was  sold,  had  any  estate  in  the  premises,  it  must  have  been  a  life 
estate^  and  a  life  estate  is  not  the  subject  of  a  levy  and  sale  on  ex- 
ecution, Acts  of  1840,  Bunlop  823;  8  W.  &  S.  19. 

The  opinion  of  the  court  was  delivered  by 

Bell,  J. — To  comprehend  the  merits  of  the  defence  set  up  below, 
it  is  necessary  first  to  ascertain  the  relative  position  of  the  litigants. 
The  action  is  brought  by  Henry  Hetrick,  junior,  as  holder  of  the  le- 
gal title  by  conveyance  from  his  late  father,  Henry  Hetrick,  senior, 
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who  is  now  deceased.  The  defendants  below  resist  his  right  to  recover 
as  purchasers  at  a  sheriff's  sale,  made  under  an  execution  issued 
by  one  of  them,  Bur  a  judgment  recovered  against  John  Hetrick, 
for  a  debt  due  from  him  and  his  late  father,  Henry.  Against  the 
latter,  or  his  estate,  no  suit  has  ever  been  instituted.  It  is  thus 
perceived,  the  defendantib  claim  altogether  through  John,  and  by 
virtue  of  his  supposed  title.  If  he  never  had  any,  it  is  clear  they 
took  nothing  by  their  purchase.  The  plaintiff  below  claims  to  re- 
cover as  the  trustee  of  John,  who  takes  a  Ufe  estate  under  the 
deed  made  by  his  father,  on  the  30th  of  December,  1824,  and 
which  was  given  in  evidence  as  the  foundation  of  JoIm*s  right  of 
possession.  This  deed  the  defendants  propose  to  assail  by  evi- 
dence, that  it  was  made  to  hinder  and  delay  the  creditors  of  the 
grantor,  and  of  the  cestui  que  trusty  and  also  by  showing  it  was 
never  delivered  to  the  trustee,  the  now  plaintiff,  nor  the  trust  ac- 
cepted by  him ;  that  he  knew  nothing  of  it,  being  at  the  date  of 
the  deed,  and  was  since  a  lunatic,  and  therefore  incompetent  to 
transact  business. 

It  was  well  observed  by  the  late  Mr.  Justice  Duncan,  in  Sick- 
man  vs.  Lapslejr,  IS  S.  k  B,  224,  that  in  considering  exceptions 
to  evidence,  it  is  always  to  be  taken  into  view  for  what  purpose, 
and  to  prove  what  fact,  it  was  offered.  It  may  be  entirely  com- 
petent between  certain  persons  and  for  certain  purposes,  while  it 
is  totally  inadmissible  as  between  other  parties,  and  to  advance  a 
particular  object.  The  present  instance  offers  an  apt  illustration 
of  this  distinction,  and  a  brief  consideration  of  it  will,  I  think, 
cover  the  whole  case,  or  nearly  so. 

Were  the  present  a  proceemng  against  the  estate  of  the  elder 
Hetrick,  in  the  land  now  in  question,  by  virtue  of  a  judicial  sale, 
under  process  against  him,  the  proof  rejected  on  the  trial  might 
have  been  deemed  good  evidence,  as  tending  to  show  a  fraudulent 
alienation  by  him,  m  defeat  of  his  creditors.  It  would  have  been 
so,  if  at  all,  because  a  fraud  being  established,  the  conveyance 
would  be  void  as  against  them.  But  it  is  perfectly  good  as  be- 
tween the  parties  to  it,  as  it  is  against  all  the  world,  except  the 
creditors  of  the  alienor,  Reichart  vs.  Castator,  5  Bin.  Ill ;  Sick- 
man  vs.  Lapsley,  13  S.  &  B.  226.  The  fact  that  the  conveyance 
was  made  to  assume  thCi  form  of  a  trust,  and  for  the  special  pur- 
pose of  keeping  John's  creditors  at  bay,  makes  nothing  against  its 
validity,  so  far  as  the  latter  are  concerned,  for  neither  policy  nor 
equity  prohibits  a  parent  to  make  such  provision  for  the  mainte- 
nance and  comfort  of  an  insolvent  child.  On  the  contrary,  these 
trusts  are  favored  and  sustained  by  the  law,  as  suggested  by  the 
best  feelings  of  our  nature,  and  doing  harm  to  no  one;  Fisher  vs. 
Taylor,  2  i2.  33;  7  TT.  547;  5  TT.  &  S.  323.  In  itself,  then, 
and  as  between  the  parties  to  it,  the  conveyance  for  the  benefit  of 
John  was  perfectly  good.     How  did  the  defendants  offer  to  im- 
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peach  it?  Not  as  creditors  of  the  father,  for,  as  'such,  thev  occu- 
pied no  vantage  ground  from  which  they  can  hope  successnill j  to 
attack  it.  No  judgment  was  recovered  against  him  or  his  estate ; 
no  judicial  process  was  sued  forth  to  sell  his  interest  in  the  pro* 
perty,  and  no  claim  is  set  up  hy  which  it  is  thought  to  be  divested 
under  a  supposed  sale  of  it.  But,  as  I  have  sJready  intimated, 
the  defendants  claim  as  creditors  of  John.  It  is  in  this  charac- 
ter, and  this  alone,  they  can  aver  any  interest  in  this  contest,  or 
hope  to  stand  for  a  moment  as  possessors  of  the  land  sought  to  be 
recovered.  If  John  has  no  title,  they  can  have  none,  for  their 
right  is  wholl;^^  founded  upon  his.  If  the  support  of  the  convey- 
ance in  question  be  withdrawn  from  him,  they  must  necessarily 
fall  with  him.  And  this  is  precisely  what  they  propose  to  do.  ft 
their  evidence  be  received,  and  the  fatal  effect  they  claim  for  it 
should  be  accorded  to  it,  the  effect  would  be  not  only  a  destruction 
of  the  debtors  estate  in  the  land,  but  an  utter  defeat  of  their  pur- 
chase for  every  beneficial  purpose.  But  as  they  would  not  attempt 
such  a  course  in  reference  to  themselves  alone,  so  they  cannot 

J  pursue  it  under  their  connection  with,  and  relation  to  their  debtor, 
or  the  purpose  of  destroying  the  means  which  helped  them  to  the 
possession.    In  reference  to  John's  title,  they  stand  in  John's 
shoes.     If  it  is  eood  as  to  him,  it  is  sood  as  to  them,  for  their 
rights  and  remeoies  extend  not  beyond  those  which  appertain  to 
him.     If,  under  his  right — ^which,  so  far  as  we  know,  is  altogether 
dependent  on  the  deed-— a  claim  to  hold  the  possession  is  vested 
in  them,  they  cannot  be  ousted  of  it  by  this  action.     If  no  such 
daim  is  derivable  from  his  right,  there  is  nothing  to  which  they 
can  look  beyond  it.     This  view  of  their  position  is  not  combatted 
by  the  assertion  that  they  are  also  creditors  of  the  father.     It 
cannot  change  their  relation  to  the  son.     The  father's  rights  and 
interests  are  not  in  question,  and  cannot  be,  until  his  creditors 
clothe  themselves  with  those  interests  and  attempt  the  enforcement 
of  them.     This  is  the  only  way  any  supposed  estate  remaining  in 
him  or  his  heirs  can  be  reached,  and  the  only  medium  through 
which  any  fraud,  alleged  to  have  been  committed  bjr  him  upon  ms 
creditors,  can  be  assailed.     The  bond,  in  which  he  is  a  co-obligor 
with  his  son  John,  bears  date  in  1815.     It  is  possible  he  may  have 
been  but  a  surety,  and  indeed  from  the  fkct  that  he  sealed  it  last, 
this  is  probable.     He,  or  those  who  represent  him,  may  present  a 
full  defence,  from  lapse  of  time  or  other  circumstances,  whenever 
an  action  shall  be  instituted  against  his  estate.     Of  this  we  can- 
not now  judge,  but  we  do  know  the  defendants  are  not  in  a  posi- 
tion to  question  the  bounty  extended  by  him  to  a  falling  child.    I 
repeat,  that  in  this  action  the  parties  have  nothing  to  do  with  that. 
They  must  be  content  to  take  John's  estate  as  uiey  found  it,  for 
a  successful  imj^eachment  of  it  could  do  them  no  service. 
The  impropnety  of  the  proffered  evidence  would  be  at  once  ap* 
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parent,  did  the  father's  conyejance  confer  on  the  son  a  fee  simple 
estate.  Were  such  the  case,  of  course  the  defendants  would  not 
have  dreamed  of  calling  it  into  question.  All  the  difficulty  which 
has  been  felt  in  conducting  the  defence,  arises  from  the  fact  that 
the  debtor  has,  at  most,  but  an  estate  for  life  in  the  premises,  and 
this,  according  to  the  eidsting  law,  was  not  subject  to  sale  by  ex- 
ecution. Consequently,  the  defendants  took  nothing  by  their 
purchase.  Acts  of  1836  and  1840;  8  TT.  319;  1  ^arr  201;  2 
i?arr  485;  8  5arr  275. 

I  hare  said  the  isecond  branch  of  the  defence  is  that  the  deed 
creating  the  trust,  never  was  delivered  to  the  trustee,  nor  the  trust 
accepted  by  him.  This  is  stating  it  a  little  too  broadly.  The 
offer  was  to  shew  the  designated  trustee  was  at  the  time  destitute 
of  mental  capacity,  and  therefore  incompetent  to  transact  busi- 
ness, in  whicn  condition  he  has  since  continued;  from  which  the 
defendants  propose  to  deduce,  as  a  consequence,  that  the  office  of 
trustee  was  never  accepted  by  him.  This,  like  the  other  answer 
is  suicidal.  It  comes  with  its  own  destruction.  It  is,  in  truth,  a 
fraud  upon  their  own  title,  through  which  they  attempt  unfairly 
to  defeat  their  antagonist ;  an  attempt  to  kick  down  the  ladder 
by  which  themselves  entered  the  building,  in  the  hope  of  thus  pre- 
venting their  adversaries  from  following  them.  But  will  the  law, 
will  reason  and  equity,  which  is  the  life  of  the  law,  permit  this? 
I  apprehend  not.  It  savors  too  much  of  trick  to  receive  the  sanc- 
tion of  a  system  which,  above  all  things,  abhors  trick  and  everr 
subterfuge  that  partakes  of  its  nature.  A  moment's  pause  will 
suffice  to  show  the  incongruous  dilemma  into  which  the  defen- 
dants are  led  by  this  portion  of  their  offer.  They  set  up  a  right 
to  the  possession  in  subservience  to  John's  title  and  by  means  of 
it,  and  yet,  in  the  next  breath,  would  deny  that  he  has  any* 
They  ought  not,  in  my  opinion,  be  suffered  thus  to  blow  hot  and 
cold,  for  the  mere  purpose  of  inflating  a  technical  difficulty,  which, 
but  for  this  inconsistency,  would  cmlapse  into  nothingness.  If 
they  can  base  their  possession  on  ^ound  inde{)endent  of  the  deed, 
set  up  by  the  plaintiff,  they  will  then  be  at  liberty  to  assail  it. 
But  1  can  imagine  no  just  principle  that  will  admit  them  to  cling 
to  that  deed  with  one  hand,  as  the  foundation  of  their  right,  while 
they  assail  it  with  the  other,  as  the  evidence  of  their  antagonist's 
right  to  recover. 

But  if  this  difficulty  were  out  of  the  way,  the  offered  evidence 
would  not  help  the  defendants.  The  impeached  deed  has  been  of 
record  for  more  than  a  quarter  of  a  century,  during  which  the 
ee%tui  que  tru%t  has  held  possession,  in  accordance  with  it,  and 
erected  all  the  improvements  now  there.  Upon  the  trial  he  pro- 
duced the  instrument,  claiming  it  as  the  muniment  of  his  title. 
From  these  facts,  a  presumption  of  its  delivery  is  unquestionably 
deducible  of  a  character  so  violent,  as  in  my  judgment  to  require 
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very  stringent  proof  for  its  rebuttal :  Maynard  V9,  Maynard,  10 
MasB.  475.  A  trustee,  too,  is  presumed  to  have  accepted  the  in- 
strument creating  the  trust,  until  the  fact  be  disproved,  as  is 
shown  by  Wilt  v^/Franklin :  1  Bin.  530.  The  defendants  propose 
to  meet  and  overthrow  this  accumulation  of  presxmiption,  by  shew- 
ing the  trustee  was  non  compos.  But  may  not  a  deed  be  made  to 
one  bereft  of  reason  ?  No  one  will  deny  that  he  may  take  as  a  pur- 
chaser, or  vendee,  in  his  own  right.  If  so,  why  may  he  not,  in 
contemplation  of  law,  accept  the  legal  title  for  the  benefit  of  an- 
other? It  is  not  necessary  to  the  validity  of  a  deed,  the  delivery 
should  be  made  to  the  grantee  himself.  It  may  be  delivered  to  a 
stranger  in  his  behalf  and  for  his  use,  even  without  his  precedent 
authority :  Jackson  vs.  Phipps,  2  Johns.  421 ;  Chess  and  Chess, 
1  P.  B.  48.  Such  a  delivery  here,  would  be  perfectly  good  to 
pass  the  estate.  Nay,  I  take  it,  a  delivery  to  the  cestui  que  trust 
himself,  is  sufficient  for  this  purpose.  Though  no  trustee  were 
named,  the  trust  itself  would  not  be  permitted  to  fall,  for  chance- 
ry would  interpose  a  trustee  to  sustain  it,  when  necessary.  Shall 
it  be  that  naming  one  incompetent  to  transact  ordinary  business, 
may  be  attended  with  an  effect  more  fatal  than  neglecting  to  name 
one  at  all?  Every  consideration  of  justice  and  propriety  forbids 
it,  and  I  am  glad  to  say  the  law  here  harmonizes  with  these  con- 
siderations. 1  repeat,  the  acceptance  of  the  conveyance  by  the 
beneficiary,  on  behalf  of  his  representative,  is  in  my  estimation, 
a  sufficient  delivery  to  satisfy  the  rule ;  and  this  I  believe  is  the 
first  time  it  has  been  doubted.  Were  the  acceptance  of  the  bur- 
den of  the  trust  injurious  to  the  trustee,  or  did  it  impose  duties 
which  might  involve  an  injury,  the  conclusion  might  be  different. 
But  where,  as  here,  he  is  a  mere  conduit  pipe  for  the  transmission 
of  the  beneficial  interest,  I  perceive  no  objection  to  entertaining 
a  conclusive  presumption  of  acceptance  by  him,  where  the  con- 
veyance is  set  up  by  the  beneficiary. 

On  the  whole  we  are  satisfied,  as  the  case  now  stands,  the  de- 
fendants have  no  merit ;  their  case  is  founded  in  a  misconception 
of  their  rights  as  creditors,  and  their  mistake  consists  in  setting 
up  a  supposed  equity,  destructive  of  their  supposed  legal  title. 

Judgment  affirmed. 

Coulter,  J.  dissented. 
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Barclay's  Appeal 

A  daim  filed  under  the  mechanic's  lien  law  must  set  forth  the  nature  of  the         13  4951 

work  or  materials,  with  such  a  specification  of  the  building  as  would  exclude  work         22  SC   31^1 
done  or  materials  supplied  for  anything  else.     Therefore  a  claim  for  work  and  la- 
bor done  to  a  house,  ^describing  it,)  within  six  months  last  past,  for  or  about  the 
erection  and  construction  of  the  said  building  and  appurtenemee,  is  not  sufficient!/ 
certain. 

This  is  an  appeal  from  the  decree  of  the  Court  of  Common 
Pleas  of  Berks  county ^  distributing  certain  money  arising  from 
the  sheriff's  sale  of  the  real  estate  of  John  Darrah. 

On  the  25th  February,  1848,  Geo.  G.  Barclay  entered  up  a 
judgment  against  the  said  John  Darrah  for  the  sum  of  $500,  with 
interest  from  January  16,  1848,  in  the  Court  of  Common  Pleas 
of  Berks  county,  to  January  term,  1848,  No.  186. 

Upon  this  judgment  a  fi.  fa.  was  issued  to  November  term, 
1848,  No.  46,  and  a  vend.  ex.  to  January  term,  1849,  No.  18,  un- 
der which  the  real  estate  of  said  John  Darrah  was  condemned, 
sold,  and  the  proceeds  of  the  same,  amounting  to  $2219  15,  after 
deducting  costs,  were  brought  into  court  for  distribution. 

A  commissioner  was  appointed  to  distribute  said  money  amongst 
the  lien  creditors  of  said  John  Darrah. 

February  7,  1849,  commissioner  filed  his  report,  allowing 
amongst  other  things  a  certain  mechanic's  lien  entered  September 
7,  1848,  in  the  name  of  Eisenhauer  &  Fink,  against  said  John 
Darrah,  of  August  term,  1848,  No.  14,  for  $187  95J,  including 
debt,  interest  and  costs  of  same. 

This  claim  of  Eisenhauer  &  Fink,  is  in  the  following  words,  viz : 

Nathan  M.  Eisenhauer  and  John  Fink,  trading  under  the  firm 
of  Eisenhauer  &  Fink,  vs.  John  Darrah.  In  the  court  of  Com- 
mon Pleas  of  Berks  county,  No.  —  of  November  term,  A.  D.  1848. 

Nathan  M.  Eisenhauer  and  John  Fink,  house  carpenters  of  the 
city  of  Reading,  in  the  county  of  Berks,  files  this  their  claim  for 
the  payment  of  two  hundred  and  sixty  dollars,  against  all  that 
certain  two  and  three  quarter  story  brick  buildmg,  situate  in 
Franklin  street,  in  the  city  of  Reading,  bounded  west  by  lot  of 
George  Ribble,  east  by  lot  of  James  vT  Lambert,  south  by  Frank- 
lin street,  and  west  by  lot  of  Josiah  J.  Reiff,  containing  in  front 
on  said  Franklin  street,  twenty  feet,  and  in  depth  ninety  feet,  and 
the  lot  or  piece  of  ground  and  curtilage  appurtenant  to  saia  building ; 
the  said  sum  of  two  hundred  and  sixty  dollars,  being  a  debt  con- 
tracted for  work  and  labor  done  to  said  house  by  contract,  done 
by  the  said  Eisenhauer  k  Fink,  within  six  months  last  past,  for 
and  about  the  erection  and  construction  of  the  said  building  and 
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appurtenance,  of  which  the  said  John  Darrah  was  and  is  the  own- 
er or  reputed  owner,  and  at  his  instance  and  request,  and  the  said 
Eisenhauer  &  Fink  claims  to  have  a  lien  on  the  said  building,  and 
the  lot  or  piece  of  ground  and  curtilage  appurtenant  to  the  said 
building,  from  the  commencement  thereof,  for  the  sum  aforesaid, 
according  to  the  act  of  Assembly  in  such  case  made  and  provided; 
and  the  said  claimant  files  this  his  lien,  the  work  being  done  be- 
tween the  14th  September,  A.  D.  1847,  and  the  24th  April,  A. 
D.  1848.  EiSENHAUBB  &  Pink. 

February  24, 1849,  appellant  filed  his  exceptions  to  the  report 
of  the  commissioner,  settm^  forth  among  other  exceptions,  ^'that 
commissioner  erred  in  allowmg  the  said  mechanics  lien  of  Eisen- 
hauer &  Fink  V9.  John  Darrah,  of  August  term,  1848,  No.  14, 
for  ^187  95 J,  including  debt,  interest  and  costs." 

April  21,  1849,  the  court  below  dismissed  the  exceptions,  and 
decreed  payment  of  the  claim  of  Eisenhauer  &  Fink,  from  which 
decree  Geo.  G.  Barclay,  a  judgment  creditor  of  said  John  Darrah, 
and  who  would  have  been  entitled  to  said  money,  had  not  said 
claim  been  allowed,  appealed. 

Errors  assigned : 

The  court  erred  in  dismissing  the  exceptions  in  this  case,  and  in 
decreeing  the  payment  of  the  claim  of  Eisenhauer  &  Fink :  Be- 
cause their  claim  or  statement  of  their  demand,  filed  in  the  office 
of  the  prothonotary  of  the  Court  of  Common  Pleas,  did  not  set 
forth  the  nature  or  kind  of  the  work  done  by  them,  in  or  about 
the  erection  or  construction  of  said  building,  and  because  the  work 
done  is  not  stated  to  have  been  done  in  or  about  the  erection  or 
construction  of  said  building,  but  ^'  for  and  about  the  erection  and 
construction  of  the  said  building  and  appurtenances,*'  and  because 
the  terms  of  the  alleged  contract  are  not  set  out. 

The  case  was  argued  by  BankSj  for  appellant. — The  act  of  the 
16th  June,  1836,  provides  that  the  claim  or  statement  filed  shall 
set  out  'Hhe  nature  or  kind  of  work  done:"  6  Barr  191 ;  9  W. 
k  S.  186. 

JoTtes  for  appellee. 

Per  Curiam. — O'Brien  vs.  Logan,  9  Barr  97,  established  that 
a  reference,  in  a  mechanic's  lien,  to  a  special  contract,  where  there 
is  one,  is  not  indispensable ;  and  Young  vs,  Lyman,  id.  449,  es- 
tablished that  it  is  not  necessary  to  set  forth  items ;  but  neither 
of  them  went  so  far  as  to  dispense  with  the  nature  of  the  work  or 
materials  with  a  specification  of  the  building,  strictly  so  called, 
that  would  exclude  work  done,  or  materials  supplied  for  any  thing 
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else.  In  this  instance,  the  charge  is  for  work  done  for  and  about 
the  erection  and  construction  of  the  said  building  and  appurten- 
ance.  But  an  appurtenance  may  be  a  yard,  an  alley,  a  cistern, 
a  conduit  pipe,  an  ice-house,  a  smoke  house,  a  privy,  a  stable,  or 
other  outhouse,  distinct  from  the  principal  building  mentioned  in 
this  written  claim,  and  consequently  not  within  the  purview  of  the 
lien  laws.  It  is  incumbent  on  the  mechanic  or  material  man,  to 
bring  himself  within  the  statute,  and  to  show  title  afSrmatively  on 
the  Swje  of  the  registry,  and  not  for  antagonist  creditors  to  show 
the  reverse.  That  has  not  been  done,  and  the  claim  of  the  ap- 
pellees is  to  be  struck  out,  and  the  money  applied  to  the  judgment 
of  Barclay  vs.  Darrah. 

So  decreed. 


Eailroad  versics  Boyer. 

A  tenant  for  life  may  alone  have  a  proceeding  to  assess  damages  done  to  her 
life  estate,  by  the  construction  of  the  Reading  Railroad ;  or  she  may  join  with 
those  entitled  in  remainder,  and  haye  the  damage  done  to  the  entire  fee  assessed. — 
An  objection  to  a  proceeding  ex  deiieto,  on  acconnt  of  the  omission  of  a  party, 
should  be  taken  advantage  of  by  a  plea  in  abatement 

Error  to  the  Common  Pleas  of  Berks  county. 

It  was  a  venire  issued  on  the  petition  of  Boyer,  executor  of  the 
will  of  the  widow  Luther,  to  assess  damages  for  the  construction 
of  the  Reading  Railroad  through  land  in  which  she  had  a  life  es- 
tate. Her  husband  devised  to  her  a  piece  of  land  containing 
twenty-eight  acres  during  her  life.  He  directed  other  lands,  con- 
taining in  all  about  53  acres,  to  be  sold  by  his  executors,  and  con- 
veyed in  fee  simple.  Subsequently  an  agreement  was  signed  by 
rnost  of  the  heirs  of  the  testator,  including  two  of  them  who  were 
executors  of  the  will,  to  the  following  effect.  There  was  some  ev- 
idence of  the  existence  of  an  heir,  who  had  not  signed  the  agree- 
ment. The  heirs  who  were  executors  did  not  sign  as  executors, 
but  individually :  / 

Know  all  men  that  we  the  subscribers,  heirs  of  Charles  Luther, 
deceased,  do  remise,  release  unto  his  widow  during  her  natural 
life,  all  that  certain  messuage,  plantation  and  tract  of  land,  situ- 
ate in  Amity  township,  Berks  county,  bounded  by  lands  of  Samuel 
Derr  and  others,  containing  fifty-three  acres,  more  or  less,  in  lieu 
of  a  certain  other  tract  in  Amity  township  aforesaid,  containing 
twenty-eight  acres  which  was  devised  unto  said  widow  during  her 
natural  life,  in  the  said  Charles  Luther's  last  will  and  testatment, 
which  she  the  said  widow  and  heirs  released  to  be  sold.  And 
now  know  ye,  that  we  the  subscribers  do  hereby  release,  quit  claim 
unto  the  said  widow  durii^  her  natural  life  aU  our  right  on  the 
aforesaid  tract  containing  fifty-three  acres. 
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Witness  our  hands  this  15th  day  of  December,  one  thousand 
eight  hundred  and  twenty-seven. 

The  admission  of  this  agreement  was  objected  to,  but  it  was  al- 
lowed to  be  read. 

Evidence  was  given  of  the  construction  of  the  railroad  through 
the  fifty-three  acres  in  1836 — the  death  of  the  widow  in  1847,  at 
the  age  of  eighty-three  years — ^the  quality  of  the  land  taken  by 
the  road — and  such  damage  as  is  generally  occasioned  by  the  con- 
struction of  a  railroad. 

The  counsel  for  the  defendant  then  requested  the  court  to  in- 
struct the  jury  as  follows : 

1.  That  the  plaintiff's  testatrix,  at  the  time  of  the  alleged  in- 
jury, &c.,  had  not  that  ownership  in  the  land  injured,  which  would 
enable  her  to  maintain  her  separate  action. 

2.  That  the  plaintiff  can  only  recover  such  damage  as  was  done 
to  the  life  estate  of  Wilhelmina  Luther. 

8.  That  said  life  estate  having  ceased,  the  jury  are  not  at  lib- 
erty to  estimate  any  damages  which  might  happen  after  her  death. 

4.  That  the  buildings  not  having  been  burned  during  her  life, 
no  damage  to  them  is  to  be  estimated. 

The  plaintiff's  testatrix  was  a  tenant  for  life  of  the  premises, 
for  injuries  done  to  which,  as  they  affected  the  life  estate  only, 
damages  are  sought  to  be  recovered  in  this  proceeding.  It 
has  been  objected  by  the  defendant,  that  at  the  time  of  the 
alleged  injury,  the  testratrix  had  not  that  ownership  in  the 
land  injured,  which  would  enable  her  to  maintain  her  separate 
action.  The  12th  section  of  defendants'  charter  provides  that 
"i^the  said  company  shall  pay  or  satisfy  the  owner  or  owners 
of  the  ground  taken  or  occupied"  in  the  construction  of  the  said 
rodd,  and  if  the  parties  cannot  agree  upon  compensation,  &c.,  a 
venire  shall  be  awarded  on  application  of  either  of  the  parties  to 
ascertain  the  damages  sustained  by  the  owner  or  owners  of  the 
ground,  with  a  right  of  appeal  reserved  to  either.  We  think  that 
the  testratrix  was  an  owner,  in  respect  of  her  life  estate,  within 
the  meaning  of  this  charter,  and  such  an  one  as  may  maintain*a 
separate  action.  This  word  "  owner"  has  no  technical  meaning, 
and  being  used  as  a  nomen  generalissimum  in  acts  of  this  kino, 
should  be  construed  most  liberally  in  favor  of  the  public.  It  is 
true  that  she  is  not  the  sole  owner.  Her  estate  and  the  reversion 
together  make  entire  the  fee.  But  she  had  a  present  right  to  re- 
ceive the  beneficial  returns  of  the  land,  a  right  to  sue  for  injuries 
done  to  the  land,  in  which  her  life  estate  was,  by  the  defendant 
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This  principle  was  decided  in  favor  of  a  lessee  for  years  in  Lister 
V9.  Lobley,  6  Nev.  ^  Man.  340.  The  joinder  of  all  the  interests 
which  constitute  the  entire  ownership,  is  not  necessary  to  main- 
tain this  proceeding.  Those  interests  are  several  interests  in  this 
case,  and,  although  the  injury  complained  of  caused  an  entire  joint 
damage,  the  parties  holding  these  several  interests  may  sever  in 
pursuing  their  remedy  for  damages. 

Their  second,  third  and  fourth  points  upon  which  the  defendant 
'  requests  us  to  instruct  you,  we  answer  in  the  aflSrmative. 

The  proper  and  only  subject  for  your  consideration  is  what 
damage  was  done  to  this  life  estate — and  in  estimating  that  you 
will  observe  that  its  precise  duration  is  no  longer  matter  of  sup- 
position, but  is  determined  by  the  death  of  the  tenant  for  life.  It 
is  admitted  that  she  lived  about  12  years  after  the  injuries  to  this 
land,  complained  of  in  this  proceeding. 

A  certain  quantity  of  land  was  actually  taken — ^how  far  did  the 
loss  of  that  injure  the  life  estate  ?  You  are  not  to  give  its  value 
by  the  acre,  the  tenant  for  life  was  not  entitled  to  that.  But  to 
what  amount  did  the  deprivation  of  that  land  injure  her  interest. 
That  is  the  inquiry.  And  so  with  cutting  off  the  communications 
of  the  farm — ^the  barn-yard — the  garden,  obstructing  the  flow  of 
manure  water  into  the  meadow  and  the  like.  The  removal  of  the 
out-buildings — the  destruction  of  old  fences  and  putting  up  of  new 
ones — any  expenses  incurred  by  the  tenant  on  these  accounts 
should  be  allowed.  If  any  advantages  resulted  to  the  life  estate 
of  this  plaintiff's  testatrix,  from  the  opening  of  the  railroad 
through  this  land,  you  should  have  a  just  regard  for  that — and 
should  take  it  into  account  in  estimating  the  damages. 

To  this  charge  the  defendant's  counsel  excepted,  and  at  their 
request  the  same  is  reduced  to  writing  and  filed. 

J.  Pringlb  Jones,  [l.  s.] 

Errors  assigned  : 

1.  The  court  erred  in  admitting  the  will  mentioned  in  plaintiff's 
first  bill  of  exceptions. 

2.  The  court  erred  in  admitting  the  agreement  mentioned  in 
plaintiff's  second  bill  of  exceptions. 

3.  Court  erred  in  not  answering  the  first  point  of  plaintiff  in 
error  in  the  affirmative — ^and  in  its  answer  to  the  said  point. 

4.  In  charging  that  "  the  testatrix  (Wilhelmina)  was  an  owner 
in  respect  of  her  life  estate,  within  the  meaning  of  the  charter" 
of  the  said  company,  "  and  such  an  one  as  may  maintain  a  sepa- 
rate action." 

5.  And  in  the  rule  of  damages  laid  down  by  the  court. 

6.  In  charging  that  "the  joinder  of  all  the  interests  which 
constitute  the  entire  ownership  is  not  necessary  to  maintain  this 
proceeding" — "  and  although  the  injury  complained  of  caused  an 
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entire  joint  damage,  the  parties  holding  these  several  interests 
may  sever  in  pursuing  their  remedy  for  damages." 

'  The  case  was  argued  by  N.  D.  Strong,  for  the  Railroad,  by 
plaintiff  in  error. 

J.  McCormichy  contra. 

The  opinion  of  the  court  was  delivered  by 
Coulter,  J. — The  proceeding  must  be  at  the  instance  and  sug- 
gestion of  the  owner  of  the  land ;  because  such  is  the  distinct 
requirement  of  the  statute.  But  it  was  so  in  the  case  on  hand. 
The  widow  Luther  was  the  owner  when  the  damages  were  occa- 
sioned, and  they  survived  by  our  statute  to  her  personal  represen- 
tative. The  heirs  or  rather  devisees  of  her  deceased  husband 
joined  in  a  release  or  conveyance  to  her  during  her  life  of  the 
lociLB  in  quOj  for  a  good  and  sufficient  consideration,  and  the  exe- 
cutors of  the  testator  joined  in  the  release.  In  consideration 
whereof  she  released  to  the  estate  of  the  testator,  another  piece 
or  parcel  of  land,  which  was  devised  to  her  for  life,  of  equivalent 
value.  It  was  in  fact  a  family  compact  and  arrangement  for  the 
benefit  of  all  interested.  The  part  devised  to  the  widow  for  life 
it  was  thought  was  more  marketable  than  its  equivalent,  released 
and  conveyed  to  the  widow  by  the  devisees  and  executors,  and  the 
widow  was  willing  to  take  it  in  lieu  of  the  other.  Such  arrange- 
ments being  for  the  benefit  of  all,  and  to  the  injury  of  none,  are 
favored  by  the  law  as  an  adjustment  of  the  family  for  their  com- 
mon benefit.  It  was  a  good  and  valid  arrangement,  and  vested 
the  ownership  of  the  land  in  the  widow  during  her  life.  The  re- 
mainder men  had  an  interest  also,  and  were  owners  of  the  premi- 
ses in  the  sense  of  the  statute  so  far  as  their  interest  was  injured. 
The  widow  and  those  entitled  in  remainder  for  life  might  have 
joined  in  a  proceeding,  and  then  the  whole  damages  to  the  entire 
fee  could  have  been  assessed.  I  will  not  say,  because  it  is  unne- 
cessary and  not  involved  in  this  case,  whether  the  amoxmt  of  com- 
Sensation  due  to  the  life  tenant,  and  the  amount  due  the  remain- 
er  men,  ought  in  such  case  to  be  assessed  separately,  or  whether 
the  whole  ought  to  be  assessed  together,  leaving  the  division  to  the 
parties  entitled  according  to  their  respective  interests. 

But  although  they  may  join,  where  there  are  several  interests, 
either  in  common  and  in  present  existence,  or  some  of  them  in  fu- 
ture and  expectancy,  yet  it  follows  not  that  they  must.  Because, 
one  might  be  baulked  by  the  obstinacy  of  the  others,  or  by  their 
being  bought  off,  or  by  their  releasing,  or  because  they  did'nt 
choose  to  proceed.  It  is  of  no  force  to  allege  that  the  defendants 
committing  the  damages  may  thereby  be  put  to  more  expense,  by 
several  proceedings.    But  those  who  inflict  injury  ought  not  to  be 
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solely  regarded.  Those  who  suffer  by  the  invasion  of  their  pri- 
vate property  are  entitled  to  more  consideration  in  the  adjustment 
of  the  remedy  to  their  condition  and  circumstances.  All  parties 
are  to  be  considered  and  the  remedy  applied  so  as  to  do  justice  to 
all.  We  think  the  objection  to  the  proceeding  by  the  life  tenant, 
for  the  damages  done  to  her  interest  alone,  fails.  She  was  enti- 
tled to  that  remedy. 

If  there  was  any  substance  in  the  objection  it  ought  to  have 
been  taken  at  an  earlier  period  of  the  proceeding.  It  being  a 
general  rule  that  in  all  actions  not  of  contract,  and  proceeding  on 
the  ground  of  ex  delicto^  and  one  who  ought  to  be  named  is  omit- 
ted it  can  only  be  taken  advantage  of  by  plea  in  abatement ; 
otherwise  the  damages  will  be  apportioned  on  the  trial.  The  dam- 
ages here  were  apportioned,  the  widow  claiming  only  for  the  dama- 
ges done  to  her  interest,  and  being  assessed  only  to  that  extent. 
Kailroad  V9.  Bucher,  7  Watts  43,  were  cited  by  the  plaintiff  in 
error.  It  only  determines  that  one  tenant  in  common  could  not 
recover  in  his  own  name  entire  and  full  damages,  which  were  as- 
sessed. The  inference  from  the  case  is  irresistible  that  he  could 
have  recovered  in  his  own  name  for  his  own  share  of  the  damages. 
The  whole  of  that  case  sustains  this  proceeding  instead  of  impair- 
ingit. 

The  other  cases  cited  do  not  bear  on  the  points,  at  least  in  no 
way  unfavorable  to  the  principle  here  ruled,  that  is,  that  joint 
owners  of  the  fee  may  proceed  jointly.  But  that  the  owner  of  a 
life  estate  may  proceed  in  his  own  name,  for  damages  done  to  his 
interest. 

Judgment  affirmed. 


Seibert's  AppeaL  .  ^^  ^oi 

Where  a  testator  demised  the  one-third  of  the  proceeds  of  sale  of  his  real  and 
personal  property  to  a  trustee,  to  have  and  to  hold  the  same  for  and  daring  the  life 
of  testator's  daughter,  who  was  a  married  woman,  he  to  permit  the  said  daughter 
to  reoeiye  and  take  the  interest  or  income  yearly,  for  her  sole  and  separate  use, 
without  any  hindrance  from  her  husband  or  his  creditors ;  and  after  her  decease, 
the  one-third  to  be  divided  among  her  children,  share  and  share  alike,  as  they  ar- 
rive at  the  age  of  twenty-one  years ;  but  in  case  the  said  Margaret  (the  daughter,) 
should  not  have  any  lawful  issue  or  children,  and  living,  then  in  that  case  the  re- 
maining one-thirdshall  descend  to  her  two  sisters,  or  their  heirs  forever. 

Held,  tiiat  the  legacy  was  contingent,  and  did  not  vest  in  all  of  the  children  of 
the  said  daughter,  Uving  at  her  death,  but  that  the  share  of  one  of  them,  who  died 
in  her  minority,  after  the  death  of  her  mother,  was  payable  by  the  trustee  to  the      % 
other  children. 

Appeal  from  the  decree  of  the  Court  of  Common  Pleas  of 
Berks  county,  by  Christian  Seibert,  trustee  of  Margaret  Eoland, 
under  the  will  of  Henry  Hirsh,  deceased. 
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Margaret  Roland  was  the  daughter  of  said  testator.  Her  share 
of  the  proceeds  of  the  sale  of  the  real  and  personal  estate  of  said 
testator  was  vested  in  said  trustee.  She  to  have  the  henefit  and 
interest  of  the  same  during  her  natural  life,  for  her  sole  and  sepa- 
rate use,  without  any  hindrance  from  her  husband  Samuel  Roland. 
After  her  decease,  her  said  share  to  be  divided  among  her  chil- 
dren, share  and  share  alike,  as  they  arrive  at  the  age  of  twenty- 
one  years.  If  she  should  die  without  lawful  issue  or  children  liv- 
ing, then  it  is  to  be  divided  between  the  two  sisters  of  Margaret 
Roland,  to  wit :  Elizabeth  and  Justina,  or  their  heirs  forever. 

Margaret  Roland  died  on  the  20th  of  May,  1844,  leaving  her 
husband,  Samuel  Roland,  and  issue,  eight  children. 

Justina,  one  of  her  children,  died  on  the  16th  of  March,  1848, 
intestate,  unmarried,  and  at  the  age  of  14  years. 

Jacob  S.  Livingood,  was  duly  appointed  administrator  of  the 
estate  of  said  Justina,  on  the  21st  March,  1848. 

Said  Christian  Seibert  filed  his  account  as  trustee,  showing  a 
balance  of  the  trust  funds  in  his  hands,  amounting  to  $2,766  17 J. 

The  said  administrator  claims  the  share  of  Justina,  in  said 
balance.     Her  father  claimed  it  if  recovered  by  the  administrator. 

Said  trustee  alleges  that  it  was  not  a  vested  legacy,  and  that 
the  administrator  is  not  entitled  to  it,  but  that  under  the  will  it 
passed  to  her  brothers  and  sisters,  who  were  living  at  the  time  of 
her  death. 

The  court  decreed  in  favour  of  Livingood,  the  administrator, 
and  directed  a  fi.  fa.  to  issue  against  the  trustee,  for  the  amount 
decreed  in  favor  of  the  administrator  with  interest,  &c. 

Seibert  the  trustee  appealed,  and  the  decree,  and  the  award  of 
a /./a.  was  assigned  for  erroi:. 

The  case  was  argued  by  Banks  for  appellant. — He  contended  that 
the  legacy  did  not  vest  in  Justina,  inasmuch  as  she  died  before 
she  arrived  at  the  age  of  twenty-one  years. 

There  is  no  separate  and  antecedent  gift  which  is  independent 
of  the  direction  and  time  of  payment,  and  therefore  the  legacy  is 
contingent,  9  WaUs  407 ;  8  W.  186;  2  Salk.  415. 

The  gift  is  implied  from  the  direction  that  the  one-third  shall 
be  divided  among  her  children  as  they  arrive  at  the  age  of 
twenty-one  years,  and  is  inseparable  from  the  direction;  and 
where  the  one  is  future  so  is  the  other,  9  W.  407. 

The  age  of  the  legatee  is  annexed  to  the  gift,  and  not  to  the 
time  of  payment,  and  is  contingent,  so  that  as  the  legatee  died 
before  the  happening  of  the  event,  the  legacy  lapsed ;  Roper  on 
Legacies,  383 ;  Steadman  vs.  Palling,  3  Atk.  Ward  on  Legacies, 
88,  89;  19  Law  Lib. ;  Legacies,  88,  9. 

C.  Davisy  contra. — Contended  that  the  only  contingency  in  the 
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will,  or  to  the  share  of  Margaret  was,  that  she  should  have  issue 
living  at  her  death ;  that  tne  share  vested  in  all  of  the  children, 
and  was  payable  when  they  respectively  attained  the  age  of 
twenty-one  years;  1  Watts^  372;  4  2>awa,  570;  5  TT.  &  Ser. 
517;  10  Barr.  16  do.  237;  7  Vesey,  421;  3  Merivale,  335; 
Skey  v%.  Barnes. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J. — To  determine  whether  a  legacy  is  vested  or  con- 
tingent, it  is  a  matter  of  great  moment  in  the  first  place,  to  ascer- 
tain whether  the  time  is  annexed  to  the  gift  or  the  payment  of 
the  legacy.  If  the  former  it  is  vested,  if  the  latter,  contingent. 
It  is  also  a  general  rule,  that  where  there  is  no  separate  and  ante- 
cedent gift,  which  is  independent  of  the  directions  as  to  time  of 
payment,  the  legacy  is  contingent,  for  it  is  deemed  vested,  or  con- 
tingent, as  the  time  shall  appear  to  be  annexed  to  the  gift,  or  pay- 
ment of  it,  9  W.  407;  Moore  V9.  Smith,  8  W.  186;  Lamb  vs. 
Lamb. 

The  testator,  after  directing  his  executor  to  sell  all  his  estate, 
real  and  personal,  at  the  decease  of  his  wife ;  and  after  giving 
one-third  of  the  proceeds  to  his  daughter  Margaret,  the  wife  of 
Samuel  Roland,  for  her  sole  and  separate  use,  proceeds  thus : — 
"  And  it  is  my  further  will,  that  after  the  decease  of  (my)  daugh- 
ter Margaret,  the  one-third  shall  be  divided  among  her  children, 
share  and  share  alike,  as  they  arrive  at  the  age  of  twenty-one 
years ;  but  in  case  the  said  Margaret  should  not  have  any  lawful 
issue,  or  children,  and  living^  then  in  that  case,  the  remaining 
one-third  shall  descend  to  her  two  sisters,  Elizabeth  and  Justina, 
or  their  heirs  forever."  The  testator,  as  appears  from  the  whole 
tenor  of  the  will,  for  reasons  no  doubt  satisfactory  to  himself, 
seems  to  have  had  in  view  the  exclusion  of  the  husband  of  his 
daughter  Margaret,  from  any  participation  or  enjoyment  whatever 
of  any  part  of  his  estate.  To  effectuate  this  object,  he  bequeaths 
the  one-third  of  his  estate  to  the  separate  use  of  his  daughter,  and 

Srovides,  that  in  case  she  should  die  without  children  living  at  her 
eath,  her  portion  to  go  over  to  her  two  sisters,  Elizabeth  and 
Justina;  but  in  case  Margaret  should  die  leaving  children,  the  one- 
third  devised  to  her  to  be  divided  among  her  children  share  and 
share  alike  as  they  arrive  at  the  age  of  twenty-one  years.  This 
being  the  general  design  and  scope  of  the  will  collected  from  its 
whole  contents,  we  are  now  asked  to  give  it  such  a  construction, 
as  will,  in  part  at  least,  frustrate  the  intention  of  the  testator,  for 
the  effect  will  be,  if  held  to  be  a  vested  legacy,  to  give  Margaret's 
portion  to  her  husband,  in  exclusion  of  her  children  and  the  testa- 
tor's grand-children.  Now  although  this  of  itself  would  not  be  a 
decisive  reason  on  which  to  base  a  construction,  yet,  it  is  a  con- 
sideration, entitled  to  some,  if  not  great  weight.     To  ascertain 
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the  intention  of  the  testator,  which  is  the  cardinal  role  of  con- 
struction, the  first  enquiry  is,  is  there  a  gift  to  the  gnuid-children 
separate  and  independent  of  the  directions  and  time  for  payment. 
The  words  as  we  have  seen,  are  "  that  after  the  decease  of  his 
daughter  Margaret,  the   one-third  (that  is  Margaret's  portion) 
shall  be  divided  among  her  children,  share  and  share  alike,  oi 
(that  is,  as  I  read  it,  when)  they  arrive  at  the  age  of  twenty-one 
years.     If  the  testator  had  designed  the  legacy  to  vest  eo  instcmU 
on  her  death,  it  would  have  been  easy  to  effectuate  that  intention 
by  unambiguous  language.     And  of  this  the  testator  was  aware, 
for  in  a  subsequent  part  of  the  same  clause  he  directs  in  expr^s 
terms,  the  bequest  to  his  daughter  Margaret,  to  go  over  to  her 
sisters,  if  she  should  die  without  children,  then  living,  plainly 
meaning  children  living  at  her  death.     It  must  be  remembered, 
that  although  the  gift  to  Margaret  is  direct  and  substantive,  the 
bequest  to  the  grand-children  is  far  from  being  so.     The  bequest 
to  them  can  be  held,  a  separate  and  independent  gift,  only  by  an 
implication  arising  solely  from  the  direction  to  pay,  and  that  is  an 
insurmountable  obstacle  in  the  way,  it  is  an  implication  antagonistic 
to  the  general  intention.     Skey  vs.  Barnes,  3  MerivdUy  334 ;  Bay- 
ard V8.  Atkins,  10  BarVj  16 ;  and  Magoffin  v«.  Patton,  4  JR.  113,  are 
cited  by  the  defendant  in  error;  but  between  the  cases  there  runs 
this  broad  distinction,  that  in  each  of  these  cases  there  is  a  separate 
and  independent  gift  to  the  legatee.     So  in  Branstrom  V9.  Wil- 
kinson, 7  Vezey^  421 ;  Reed  vn.  Buckley,  bW.kS.  517 ;  as  there 
is  no  necessity  for  implication,  the  gift  being  direct  and  positive, 
this  comes  in  the  same  category.     In  Branstrom  v%.  Wilkinson, 
some  stress  is  laid  on  the  appointment  of  a  trustee,  indicating  as 
the  court  suppose,  the  intention  of  the  testator,  but  the  case  was 
not  ruled  on  that  alone,  but  on  the  whole  will. 

In  this  will  the  appointment  of  a  trustee  is  entitled  to  but  little 
weight,  as  to  the  bequest  to  the  grand-children,  for  a  trustee  was 
required,  and  for  that  reason  appointed  to  preserve  the  separate 
estate  for  the  wife.  Reed  vb.  Buckley  is  said  to  rule  this  case. 
But  not  so,  for  Reed  vs.  Buckley  was  a  case  depending  on  its  own 
peculiar  circumstances,  there  being  no  cases  cited,  as  the  judge 
truly  says,  resembling  it.  And  as  it  was  within  preceding  cases, 
so  in  many  respects,  it  is  unlike  this.  There  the  words  were,  "  I 
direct  that  the  nett  proceeds  of  my  estate,  heretofore  ordered  by 
me  to  be  disposed  of,  shall  be  equally  divided  between  my  remain- 
ing children,  share  and  share  alike,  and  at  the  time  of  their  seve- 
rally arriving  at  the  age  of  twenty-one  years:"  here  the  words 
are:  "And  it  is  further  my  will  that  after  the  decease  of  (my) 
daughter  Margaret,  the  one-third  shall  be  divided  among  her  chfl- 
dren  share  and  share  alike,  as  they  arrive  at  the  age  of  twenty- 
one  years.*'  The  copulative  conjunction  "and,"  on  which  great 
stress  is  laid,  is  wanting  here.    After  that  word,  the  court  thought 
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they  irere  authorised  to  interpolate  the  word  paid.  If  we  fill  up 
the  ellipsis  after  the  word  "and**  by  the  word  "paid,"  it  will 
make  the  sense  clear.  And  this  the  court  believed  they  had  the 
right  to  do,  because  it  would  give  the  will  a  reasonable  construe- 
tion,  and  because,  as  they  supposed,  that  reading  was  strongly 
fortified  by  reference  to  the  clause  in  this  will  immediately  suc- 
eeeding,  by  which  the  residuary  interest,  after  the  decease  of  the 
testator's  wife,  was  disposed  of.  That  the  understanding  of  the 
testator  would  seem  to  be  that  both  clauses  in  this  respect  were 
alike.  The  difference  between  the  cases  is  plain  and  marked.  In 
Reed  v%.  Buckley,  there  was  an  ellipsis  which  the  court  under- 
took to  fill,  to  carry  out  the  intention  of  the  testator,  and  to  give 
sense  and  meaning  to  an  ambiguous  clause;  here  there  is  no  ap- 
pearance of  an  eUipsis,  nothing  wanting,  nothing  ambiguous.  The 
sense  is  perfect  and  complete,  and  is  moreorer  m  harmony,  as  we 
construe  it,  with  the  general  desim.  We  do  not  feel  ourselves  at 
liberty  to  interpolate  words  to  defeat  the  intention  of  the  testator, 
although  we  may  be  permitted  to  do  so,  when  it  accords,  as  in  the 
case  cited,  with  the  general  scope  and  design  of  the  will.  The 
testator  cUrects,  that  the  one-third  shall  be  divided  among  the 
children,  share  and  share  alike,  as  they  arrive  at  the  age  of 
twenty-one  years.  By  this  I  understand  no  more  than  that  each 
child  shall  receive  the  share,  to  be  then  ascertained,  as  they  arrive 
at  the  age  of  maturity. 

The  decree  of  the  court  reversed. 


Flannery  vefrms  Dechert. 

It  is  not  necessary  that  a  contract  should  be  signed  by  both  parties ;  it  may  be 
good  if  signed  by  one  only ;  the  assent  of  the  other  may  be  inferred  from  his  pos- 
session of  the  paper,  and  other  circumstances.  The  consideration  of  defendimt's 
promise  was  a  promise  or  implied  agreement  by  the  plaintiff  to  transfer  the  stock, 
-which  was  the  subject  matter  of  the  contract. 

Erroe  to  the  Common  Pleas  of  Berk%  county. 

This  was  an  action  of  assumpsit  by  Henry  flannery,  plaintiff 
in  error,  and  plaintiff  below,  vs.  Elijah  Dechert. 

This  suit  was  instituted  to  recover  from  the  defendant  damages 
for  refusing  to  accept  a  transfer  of  51  shares  of  stock  in  the  Berks 
County  Bank,  and  pay  for  the  same,  according  to  the  agreement 
of  the  parties. 

Eebruary  23, 1848.  This  cause  being  at  issue  and  the  jur^ 
sworn,  the  plaintiff,  to  maintain  the  issue  on  his  part,  gave  in  evi- 
dence a  paper  executed  by  the  defendant,  of  which  the  following 
is  a  copy : 

«I  do  hereby  agree  to  take  a  transfer  and  purchase  from  Henry 
VOL.  I. — ^20. 


13    606 

138    640 
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Flannery,  Esq.,  fifty  (me  shares  of  stook  in  the  Berks  Gonntj 
Bank,  at  the  par  yalae  thereof,  inclnding  the  mta*est  due  thereon, 
the  prinoipal  sum  to  be  pud  in  five  years,  and  the  interest  dne  <m, 
die  1st  of  May  to  be  then  paid,  and  the  interest  afterwards  anim* 
ally.  Eluah  Dbohsrt." 

Sept.  28,  A.  D.  1842. 

A  power  of  attorney  from  Flannery  to  Mengel  was  produced, 
dated  10th  June,  1843,  authorizing  Mengel  to  transfer  the  stock 
to  Dechert. 

Mengelj  testified. — ^After  this  power  was  given  to  me,  some  two 
or  three  days,  I  met  Mr.  Dechert  in  Reading.  I  had  this  power 
and  this  paper,  (referring  to  the  paper  dated  23rd  September, 
1842,)  showed  him  this  power,  and  stated  Mr.  Flannel^  wished 
me  to  make  this  transfer  and  receiye  the  balance  of  mterest ; 
(witness  in  repeating  this  said  ^^  balance  of  money  due,'*)  aftier 
making  a  deduction  for  a  certain  note  in  bank.  Dechert  said  he 
was  gomg  to  the  city,  and  after  he  returned  he  would  call  on  me 
and  have  the  thine  fixed.  I  was  satisfied.  I  think  I  mentioned 
that  Flannery  had  been  up  repeatedly  and  had  left  the  power  with  me 
because  he  had  not  been  able  to  Bee  Mr.  Dechert.  My  impres- 
sion is,  that  Mr.  Dechert  was,  at  that  time.  President  of  the  Bank. 
Mr.  Dechert  did  not  call  on  me  on  his  return.  I  called  several 
times  at  Dechert's  office  afterwards,  and  did  not  find  him  in,  to 
have  this  matter  fixed.  My  impression  is  that  I  saw  Dechert  in 
Beadine  after  that,  and  before  this  suit  was  brou^t. 

Another  witness  testified  that  Mr.  Dechert  was  President  of  the 
Bank — ^that  Flannery  called  at  the  bank  in  1843,  said  he  wanted 
to  transact  some  stock  business  with  Dechert — ^the  latter  was  not 
there.  In  May,  1848,  the  stock  was  of  no  value  in  the  opinion  of 
the  witness. 

The  court.  Jokes,  President,  charged  the  lury : 

The  agreement,  as  it  is  ciJled,  on  which  the  defendant  is  sued 
in  this  case,  is  reduced  to  writing,  and  there  being  no  proof  aliunde 
to  add  to  it  or  to  alter  it,  in  any  respect,  it  must  be  taken  precise- 
ly as  it  stands. 

To  an  i^eement  there  must  be  the  assent  of  two  or  more  minds, 
and  it  ought  to  be  so  complete  and  certain  that  eadi  par^  might 
have  an  aaction  upon  it. 

The  paper  on  iduch  this  action  is  founded,  on  its  face  does  not 
appear  to  have  received  the  assent  of  two  minds — it  is  ^g^^  hy 
the  defendant  and  is  in  the  possession  of  the  plaintiff.  That  po6- 
session  does  not  imply  assent  to  its  contents,  nor  is  there  any  evi- 
dence in  the  case,  express  or  implied,  of  such  assent. 

It  is  a  mere  naked  undertaking  of  the  defendant  to  take  atrttds* 
fer  and  purchase  certain  stock  from  the  plaintiff,  at  a  certain  price, 
and  is  so  incomplete  as  an  agreement  that  the  plaintiff  is  not  bound 
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to  sell  the  stodc  nor  to  do  an j  tlui^  doe  for  the  nom-performaiiee 
of  which  the  defendant  here  mi^fat  haire  an  action.  Tie  obligation 
insisted  iqpon  is  entirelj  one-sided — there  is  no  nmtvality  in  it 
There  are  many  'oases  wUdi  establish  the  doctrine  that  if  one 
party  was  not  bound  on  his  side  to  do  the  act,  whidL  forms  the 
confflderation  for  the  promise  or  nndertak^  of  the  other,  the 
agreement  is  void  t&t  want  of  matnalttj;  (Mittjf  an  Oowtr.  15 ; 
Payne  v$.  lyes,  ZD.  ^  £.664.  The  doctrine  established  by  those 
andioritiee  rules  1^  case. 

Beduced  to  writing  and  filed  at  request  of  the  plaintifl^  who  ex- 
omted  thereto* 

Verdict  for  defendant. 

y arions  errors  were  assigned-M>ne  of  which  was : 
The  court  erred  in  their  charge  to  the  jury  in  instniotin|;  tiiem 
that  no  suit  could  be  sustained  on  the  agreement  ffiren  in  endenoe, 
«nd  which  was  in  possession  of  the  plamtiff;  and  in  saying  there 
was  no  proof  dUunde  to  add  to  or  alter  it  in  any  respect;  and  in 
saying  there  was  no  evidence,  express  or  implied,  of  the  plaintiffs 
assent  to  the  contract. 

The  case  was  areoed  by  Smithy  for  Flannery,  plaintiff  in  error. 
He  argued  inter  (moj  that  the  contract  was  executory,  and  that 
Flannery  offered  to  perform. 

N.  D.  8tr<mgy  contra. — ^The  contract  wants  mutuality  and  con- 
sideration. Flanneiy  was  not  bound  to  transfer  the  stock,  if  it 
had  risen  in  ?alue.  The  assent  must  be  mutual,  so  that  eadi  party 
mayhayeanactionuponit;  C^t^cmCbfi^.  8.  That  die  power  of 
attorney  to  Mengel  was  dated  in  June,  1848,  and  that  no  off»r 
was  made  to  transfer,  till  the  stock  was  worthless.  Tbestatement 
of  Mengel,  that  Flannery  had  been  up  to  transfer,  was  no  evidence 
ofthe&ct. 

The  opinion  of  the  court  was  delivered  by 

GoTJLTBB,  J. — ^It  is  not  necessary  that  a  contract  should  be 
signed  by  both  parties ;  it  may  be  ffood,  ahhouh  signed  by  only 
one.  The  assent  of  the  odi^r  may  be  inferred  from  his  possession 
<tf  tiie  paper  or  writing  and  other  drcumstanees.  In  additien  to 
the  possession  of  the  writing,  the  offer  or  tender  to  perform  his 
impbed  part  of  the  enngemmt,  by  transferring  die  stock  at  the 
time  specified,  was  evidence  that  he  assented  to  it. 

Contracts  to  buy  stodc,  or  in  the  language  of  this  pqper  to  take 
and  pur^ase  stock  <m  time,  are  common.  And  if  A  sbo^d  agree 
,in  writing  to  take  and  purchase  all  the  crop  of  wheat  raised  by  B 
on  his  &rm,  in  die  harvest  <^  1850,  at  one  doUar  jpw  bushel, 
and  deliver  Ihe  writing  to  B,  and  B  should  thMsh  lus  crop  and 
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tender  it  to  A,  ironld  he  not  be  bound  to  take  it  or  answer  in  dam- 
ages? Flannerj  is  in  the  same  category,  and  why  should  he  not 
recover,  having  kept  the  stock  till  the  time,  and  then  tendered 
and  offered  a  transfer.  It  was  not  a  naked  contract.  Flannery 
was  bound  to  keep  the  stock  for  Deehert  Just  as  B,  the  farmer, 
was  bound  to  keep  his  wheat  for  A.  And  if  Flannery  had  sold  his 
stock  for  a  higher  price,  or  refused  to  transfer  upon  tender  of  the 
consideration,  he  would  have  been  liable  in  damages.  One  prom- 
ise is  often  the  consideration  of  another  promise ;  and  a  promise 
may  be  implied  firom  acts  and  circumstances.  And  who  can  resist 
the  implication  that  Flannery  agreed  to  transfer  the  stock 
that  Deehert  agreed  to  take  and  purchase,  upon  paym^t  of  the 
consideration.  The  consideration  of  Dechert's  promise  was  a 
counter  or  equivalent  promise  or  implied  agreement  to  transfer. 
It  was  a  case  of  mutual  promises,  and  Flannery  having  tendered 
performance  was  entitled  to  this  action  for  damages.  It  was  not 
a  naked  or  one-sided  contract,  to  which  nobody  assented  but  one 
man.    And  that  was  the  mistake  of  the  court  below. 

Judgment  reversed  and  venire  de  novo  awarded. 


Eeagan  versus  Grimes  Administrators. 

In  ftn  aotion  brought  agtinst  one  who  ftflenraids  died  intestate,  and  irhoae  ad- 
miniBtraton  were  subetitated,  brought  on  aooonnt  of  the  erection  of  a  dam,  and 
thereby  flooding  the  lands  of  the  plaintiff,  and  doine  otiier  it^^niy,  the  direciion  of 
one  of  the  admSdatrators,  who  was  an  heir,  whilst  the  Jury  were  liewing  the  prem- 
ises, made  to  one  of  the  heirs,  not  a  party  to  the  suit,  to  raise  the  mffl  gates  and 
lower  the  water,  saying,  *<  this  won't  do,  the  dam  is  getting  too  high^"  and  tke 
act  of  the  heir  in  pnrsnanoe  thereof;  are  admissible  in  eridence. 

In  this  suit  damages  eanbereoorered  for  the  ii^uiy  only  till  the  intestate's  death, 
and  the  Tordiot  would  not  be  efidenoe  in  a  suit  against  tiie  heirs.  The  28th  sec- 
tion of  the  act  of  February  24, 18S4,  relatiye  to  executors  and  administrators,  oem- 
mendng  and  prosecuting  certain  pmonal  actions  which  their  decedent  mig^  ha^e 
prosecuted,  and  their  liability  to  suit  in  certain  cases,  commented  on. 

In  an  action  for  damages  for  flooding  the  land  of  plaintiff,  a  witness  cannot 
testify  as  to  the  right  to  swell  the  waters— though  he  may  as  to  the  quantum  of 
dunages. 

Ebbob  to  the  Common  Pleas  of  Berhe  county. 

This  suit  was  brought  by  (leorge  Beagan  against  Reuben  Grim^ 
who,  pendinff  the  suit,  died  intestate,  and  letters  of  administration 
were  granted  to  his  widow  and  one  of  his  sons,  who  were  substi- 
tuted on  the  record,  and  a  verdict  and  judgment  were  rendered  for 
the  defendants. 

The  action  was  brought  to  recover  damages  for  erecting  a  dam 
on  the  defendant's  lands  on  a  stream  of  water  which  runs  throu^ 
the  plaintiff's  land,  and  thereby  flooding  the  lands  of  the  plain^E^ 
and  throwing  die  water  back  upon  his  ffrist  milL 

The  defendants  alleged  that  they  had  a  mill  on  the  lands  of  tbe 
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said  Reuben  Grim,  dec'd.,  whicli  mill  was  an  ancient  mill,  and 
that  a  dam  had  stood  where  the  one  now  complained  of  stands  for 
a  period  far  beyond  twenty-one  years,  which  dun  threw  the  water 
back  dl  that  time,  as  far  as  the  present  dam  goes,  which  has  stood 
as  it  now  is,  upwards  of  fifteen  years.  The  defendants  also  con- 
tended that  the  water  was  not,  by  reason  of  the  dam,  thrown  back 
at  all,  upon  the  lands  of  the  plaintiff. 

On  the  trial,  after  other  evidence  had  been  given,  the  plaintiff's 
counsel  did  then  and  there  offer  to  prove,  that  whilst  the  jury  were 
viewing  the  damming  of  the  water  compbdned  of  up  the  creek, 
about  half  a  mile  al^ve  defendant's  mill  and  dam,  that  Henry 
Grim,  one  of  the  administrators  and  children  of  defendant,  Reu- 
ben Grim,  who  died  intestate,  privately  ordered  his  brother  or 
brothers,  also  heirs,  to  raise  the  mill  gates  and  lower  the  water, 
and  they  did  it;  saying, this  won't  do,  tne  dam  is  getting  too  Ugh. 
To  which  evidence  the  defendant's  counsel  did  then  and  there  ob- 
ject, and  the  court  did  then  and  there  allow  evidence  to  be  offered 
to  show  the  drawing  of  the  water,  during  the  time  the  jury  were 
on  the  ground  viewing  the  premises,  and  did  sustain  said  objec- 
tion and  overrule  the  residue  of  said  evidence ;  to  which  decision 
of  the  court  the  plaintiff's  counsel  did  then  and  there  except. — 
This  was  the  second  bilL 

The  plaintiff's  counsel  did  then  and  there  offer  to  prove  that 
Daniel  Grim,  one  of  the  heirs  of  Reuben  Grim,  dec'd.,  raised  the 
gates  of  the  grist  mill,  and  that  another  of  the  heirs  raised  the 
gates  of  the  saw  mill,  whilst  the  jury  of  view  were  viewing  the  pre- 
mises, and  let  die  water  off  by  both  gates;  to  which  evidence  de- 
fendant's counsel  did  then  and  there  object,  and  the  court  did 
then  and  there  sustain  said  obiection  and  reject  said  evidence,  but 
admitted  it  with  respect  to  tne  gates  of  tne  saw  mill,  not  being 
objected  to;  to  which  decision  of  uie  court  so  far  as  the  evidence 
was  rejected,  plaintiff's  counsel  did  then  and  there  except. — This 
was  the  third  bill. 

A  witness  stated  some  facts,  and  was  proceeding  to  testify  that 
he  did  not  believe  it  swelled  more  now  thui  it  cud  fifteen  years 
a^o  until  he  was  convinced ;  to  which  evidence  plaintiff's  counsel 
did  then  and  there  object,  and  the  court  did  then  and  there  over- 
rule said  objection,  and  did  permit  said  evidence  to  be  ffiven,  to 
which  decision  of  the  court  the  plaintiff's  counsel  did  &en  and 
there  except.     This  was  the  sixth  bill  of  exceptions. 

John  Mowry,  sworn. — ^I  ground  in  Re^'s  miU ;  if  the  water 
was  tolerably  high,  stopped  may  be  a  cou^e  of  days;  could  do  it 
botii  before  and  since  tne  dam  was  built,  never  toox  notice  of  the 
water  swelling  on  Reagan,  water  never  hindered  me  there;  first 
time  I  had  the  mill  two  ^ears  and  three  months,  second  time  one 
year  and  it  was  five  or  six  years  since  the  last  time ;  defendant's 
counsel  did  then  and  there  ask  said  witness  whether  the  flowing 
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back  of  tiie  water  did  iagnref  Bfr.  ^ea^an;  plaintiff  ^  counsel  did 
then  and  there  object  to  an  answer  being  giTcn  to  nid  auestbo, 
the  court  did  then  and  there  OTermle  said  objection  and  permit 
the  witness  to  answer  said  qne6ti<m,  to  which  decisioB  (^  tiie  court 
the  plaintiff's  counsel  did  then  and  there  exciq[yt — ^This  was  the 
ei^h  IhU  of  exceptions. 

With  other  assignments,  the  rejection  of  the  evid^ice  specified 
in  the  2d  and  8d  bills  of  exceptions,  and  the  admission  of  the  er- 
idence  in  1^  6th  and  8th  bills,  was  assigned  for  enror. 

The  case  wae^argned  bj  B€mks  for  Reagan,  plaintiff  in  error 
and  plaintiff  below. 

As  to  the  5Sd  and  8d  InOs  of  exceptions;  in  an  action  for  a  nm* 
aance,  the  declarations  of  the  plaintiff,  or  those  nnder  whom  be 
claims,  respecting  the  def»idant's  rij^ts,  are  eridence.  McKellop 
«i.  McIIhenny,  (W.  817,  Galbraith  vs.  Elder,  8  W.  108.  Admis- 
sions of  real  pe^thongh  not  on  tiie  record,  are  evidence,  2  Starkie 
part  4,  p.  41 ;  1  Qreenl.  JSv.  sec.  171, 172, 174, 180,  1^.  The 
administrator  was  an  h^  and  interested ;  a  party  on  the  record 
and  in  possession.  It  was  acknowledged  that  the  dSua  was  too  high. 

As  to  the  6th  and  8di  bills  of  exceptions: 

This  evidence  was  illegal.  Whether  the  swellii^  of  the  water 
did  plaintiff  any  injury,  made  no  difference  as  to  the  plaintiff's 
right  of  action.  It  was  permitting  the  witness  to  answer  both  as 
to  law  and  fact. 

The  law  impUes  damage  from  flooding  the  groimd  of  another, 
th(mgh  it  be  m  the  least  possible  de^ee  and  withont  actnal  iH'e- 
jndice :  Pastorins  v$.  Fisher,  1  ^  2§ ;  Ale^tand^r  «t.  K^r,  2  JL 
88.  If  it  was  intended  to  show  tiie  qnanttmi  of  damages,  the 
mestion  should  have  been  jpnt  in  another  shape.  The  qoestion 
niooM  have  been  how  far  it  swelled  npon  the  plaintiff's  landst 
Whether  it  swelled  back  upon  the  plaintiff's  mill,  and  how  and 
upon  what  part  ?  These  would  have  been  facts.  A  wit&ees  must 
be  examined  as  to  h/otBj  and  not  as  to  his  opini<ms  and  conclu- 
sions.   Those  are  for  the  jury :  8  Starkie^  part  4,  p«  1785. 

Smithy  contra.-«-The  declarations  of  the  administrating  in  1848, 
when  tiie  view  was  had,  were  no  evidence  of  the  state  of  the  daaa 
in  1842,  when  the  suit  was  brou|^t. 

The  opinion  of  the  court  was  ddtrered  by 

Rogers,  J. — ^This  is  an  aeticm  on  the  case  for  a  nuiaance  for 
flooding  the  lands  of  the  {daintiff  and  throwing  the  watm*  bade 
on  his  grist  mill.  The  suit  was  brouffht  by  George  Reagan  against 
Reuben  Grim,  who  died  pending  uxe  suit  intestate.  Letters  of 
adminiskution  were  granted  to  his  widow  and  onedTfaidsims,  who 
were  substituted  as  parties  on  the  record.  Y erdi<^  was  rmd^red 
fbr  the  defendant. 
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Num^roas  exceptions  are  filed,  all  of  which  are  to  the  ad- 
nuBsion  and  rejection  of  testimony.  As  is  usual  in  such  cases,  a 
few  of  them  only  reauire  any  other  remark,  than  that  they  are 
destitute  of  even  a  snadow  of  plausibili^.  The  attention  of  the 
court  has  been  directed  to  two  classes  of  exceptions ;  the  second 
and  third,  and  also  the  sixth  and  eighth  bill.  Each  of  those  classes 
call  for  a  few  remarks*  The  plaintiff's  counsel  at  the  trial  offered 
to  prove,  that  whilst  the  jury  were  viewing  the  damages  of  the 
water  complained  of,  m  the  creek,  about  hau  a  mile  above  defen^ 
dant's  mill  and  dam,  Henry  Grim,  one  of  the  administrators  and 
diildren  of  defendaigit  Reuben  Grim,  who  died  intestate,  privately 
ordered  his  brother  or  brothers,  also  heirs,  to  raise  the  mill  gates 
and  lower  the  water,  ^and  they  did  it,  naymg  ^^  ih%9  won't  doy  the 
dam  i$  getting  too  high.**  The  evidence  so  offered  was  objected 
to  by  the  defendant's  counsel,  and  the  court  admitted  so  much  of 
the  evidence  as  showed  the  drawing  of  the  water,  during  the  time 
the  jury  were  on  the  ground,  and  overruled  the  residue ;  to  which 
the  plamtiff  excepts,  and  this  is  the  first  bill. 

The  plaintiff  then  offered  to  prove,  that  Daniel  Grim,  one  of 
the  heirs  of  Reuben  Grim,  deceased,  raised  the  gate  of  the  grist 
mill ;  and  that  another  of  the  heirs  raised  the  gate  of  the  miU 
whilst  the  jury  of  view  were  viewing  the  premises,  and  let  the 
water  off,  by  both  gates.  This  evidence  was  overruled  and  plains 
tiff  excepts ;  this  constitutes  the  third  bill. 

The  exceptions  have  been  argued  and  will  be  considered  to« 
gether  as  depending  on  the  same  principle. 

The  error,  if  anv,  was  cured  as  is  alleged  in  part,  for  a  portion 
of  it  was  afterwards  received  by  the  court.  This  is  true,  but  as 
the  testimony  was  not  all  admitted  and  particularly  the  most  ma- 
terial part,  to  wit,  namely:  the  declarations  that  this  won't  do, 
the  dam  is  getting  too  lugh,  the  objection  still  remains  in  full 
force.  That  the  evidence  was  pertinent  to  the  issue  is  not  dispu^ 
ted.  Indeed  it  could  not  be  with  any  reasonable  prospect  of  suc- 
cess. Some  of  it,  at  least,  has  a  direct  bearing  on  the  claim  of 
right,  tending  to  prove  the  opinion,  which  some  of  the  parties  in? 
terested  in  the  controversy  entertained  on  that  point.  The  de^ 
darations  are  said  not  to  be  admissible,  because  it  was  not  the  ad- 
missions of  a  party  to  the  suit,  bptof  persons  who  although  heirs 
are  not  named  on  the  record.  Although  not  perfectly  clear,  yet 
I  am  inclined  to  believe  this  is  the  proper  r^ing  of  the  offer. 
The  language  is  obscure,  but  it  is  the  language  of  the  plaintiff's- 
eounsel,  and  must  be  construed  favorably  to  the  defendants.  The 
grammatical  construction  of  the  sentence,  it  must  be  conceded, 
mvors  this  view.  In  considering  this  point,  therefore,  we  think 
the  defendant  in  error  is  entitled  to  whatever  advantage  or  ben^ 
may  arise  from  taking  the  wiNrds,  as  spoken  by  one  of  the  heirs, 
not  a  party  to  the  suit.  With  these  concessbns,  we  will  proceed 
to  examine  the  question. 
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There  are  certain  principles  bearing  on  this  point  whidi  are  too 
well  settled  to  be  now  disputed.  Thus,  in  an  action  of  nuisance, 
the  declarations  of  eitiier  plaintiff  or  defendant,  or  those  under 
whom  they  claim,  respecting  the  right  in  cont^t,  are  evidence, 
McKellip  V8.  McHhenny,  4  W.  817 ;  Galbraith  vs.  Elder,  8  W. 
103.  It  the  declarations  aboye  stated,  had  been  made  by  the  in- 
testate in  his  life  time,  the  pertinency  of  the  evidence  would  be 
unquestionable.  Why  then  does  not  the  rule  hold  good  as  to  heirs, 
who,  although  not  nominally,  yet  are  substantially  parties  to  the 
suit?  That  they  are  not  actual  parties  named  on  the  record  is 
nothing.  For  it  is  common  text  law,  that  the  admissions  of  the 
party  really  interested,  although  he  be  no  party  to  the  suit,  are  evi- 
dence.    The  law,  with  a  view  to  evidence,  regards  the  real  parties. 

Thus  in  an  action  on  a  bond,  conditioned  for  the  payment  of 
money  to  L.  D.,  it  was  held,  that  the  declarations  of  L.  D.,  that 
the  defendant  owed  nothing,  was  evidence  for  him.  So  the  decla- 
rations by  the  under  sheriff,  in  matters  relating  to  the  execution 
of  the  officer,  is  evidence  against  the  sheriff,  since  he  is  the  re- 
sponsible person.  So  it  is  where  the  party  really  interested  in- 
demnifies the  sheriff.  So  it  is  in  Actions  on  policies,  the  declara- 
tions of  parties  really  interested  are  admissible.  So  in  an  action 
against  the  master  for  freight,  is  the  declaration^  of  the  ship  ^ 
owner,  where  the  action  is  brought  for  his  benefit.  So  where  the 
party  in  the  action  is  indemnified  by  a  third  person,  the  declara- 
tions of  that  party  are  evidence  against  the  sheriff.  See  2  Star- 
Tcey  E.  4  part  pa^e  41 ;  1  Chre^Uaf  E.  sees.  171,  172, 174, 180, 
189,  and  the  authorities  there  cited. 

Oniere  is  then  nothing  in  this  exception;  but  the  second  reason 
has,  I  agree,  something  more  respectable  in  it.  It  is  said  the  de- 
clarations are  not  admissible,  not  only  because  the  heir  was  not  a 
party  to  the  suit,  but  because  the  suit  is  against  the  administra- 
tors. That  a  verdict  and  judgment  for  or  against  tibem,  would 
neither  conclude  the  ri^ht,  nor  be  even  evidence  in  a  suit  to  which 
the  heirs  were  parties;  that  the  only  effect  of  the  substitution,  in 
this  case,  is  to  enable  the  plaintiffs  to  recover  damages  for  the 
erection  and  continuance  of  the  nuisance,  up  to  the  time  of  the  in- 
testate's death.  If  the  premises  be  true,  die  oonclusion  cannot  be 
gainsayed. 

That  the  admission  of  one  may  affect  all,  cannot  be  denied. — 
For  where  two  were  bound  in  a  single  bill,  the  admission  of  one 
was  held  good  against  both  defendants,  4  Sdrrts  ^  McHenry^ 
864;  Vicary's  case,  IQH.  JEv.  page  69,  in  note.  The  admissions 
of  a  legatee  or  devisee,  on  an  issue  of  Demsavit  vd  nan,  are  put 
on  peculiar  grounds.  As  to  this  point,  see  Atkins  V8.  Sanger,  1 
Pick.  192 ;  Jackson  v«.  Vail,  7  Wend.  125 ;  Osgood  vs.  The  Man- 
hattan Co.  8  Cow.  612,  where  it  is  held,  that  where  several  wwe 
both  legatees  and  executors  in  a  will,  and  also  i^pellees,  on  a 
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qaestion  as  to  the  probate  of  the  will,  the  admission  of  one  of 
them,  as  to  facts  which  took  place  at  the  time  of  making  the  will, 
showing  that  the  testator  was  imposed  upon,  was  held  receivable 
in  evidence. 

It  is  true  that  the  verdict  and  judgment  would  not  be  evi- 
dence in  another  suit  and  involving  the  same  right  to  which 
the  heirs,  or  those  claiming  under  them,  were  parties.  That 
it  would  be  evidence  in  the  life  time  of  the  intestate,  A^-ill  be 
conceded.  Then  why  should  it  not  be  so,  when,  as  in  this  case, 
he  dies  pending  the  suit,  and  his  administrators  are  substituted. 
It  is  said,  because  the  only  effect  of  the  suit  is  to  ascertain  the 
amount  of  the  damages  done.  But  this  is  an  assumption  not  war- 
ranted by  the  fact.  By  the  absurd  application  of  the  principle  of 
tibe  common  law,  actio  persanalii  moritur  cum  peraanaj  the  ac- 
tion on  the  case  for  a  nuisance  abated  on  the  deatn  of  either  plain- 
tiff or  defendant.  For  remedy  whereof  among  other  things  the 
kgislature  wisely  directed  that  executors  or  administrators  shall 
have  power  to  commence  and  prosecute  all  personal  actions  which 
the  decedent,  whom  they  represent,  might  have  ccwnmenced  and 

Srosecuted,  except  actions  for  slander  for  libels,  and  for  wrongs 
one  to  the  person ;  and  they  shall  be  liable  to  be  sued  in  any  ac- 
tion, except  as  aforesaid,  which  might  have  been  maintained  against 
such  decedent,  if  he  had  lived.  This  being  a  remedial  act  is 
entitled  to  a  liberal  construction.  Its  obvious  intention  is  to  put 
the  parties  on  the  same  footing,  after  as  before  the  death  of  the 
party.  If  we  stop  short  of  this,  we  deprive  the  act  of  part  of  its 
vitality.  This  ought  noti»  be  permitted,  except  for  some  obvious 
and  controlling  reasons. 

In  an  action  for  a  nuisance,  the  right  is  necessarily  tried,  and 
most  usually  the  suit  is  brought  merely  for  the  trial  of  the  right ; 
the  damages  being  merely  nominal.  So  far  as  regards  such  actions 
at  least,  the  act  would  be  useless,  for  if  its  only  effect  is  to  enable 
Ae  party  to  recover  damages,  it  would  be  much  better  for  the 
party  to  suffer  the  suit  to  abate,  and  commence  his  action  de  novo. 
Although  it  is  not  said  so,  in  express  terms,  ^et  it  is  a  natural  in- 
ference, that  they  should  not  only  have  the  right  to  prosecute  the 
action,  but  with  the  like  effect,  tnat  the  testator  or  intestate  could 
have  done ;  and  that  a  recovery  also  should  be  attended  with  like 
results.  It  would  seem  strange  that  where,  as  here,  the  verdict  is 
for  the  defendant,  and  the  judgment  suffered  to  stand,  the  plaintiff 
should  be  at  liberty  to  commence  a  new  suit,  and  try  the  same 
right,  without  being  prejudiced  in  the  slightest  degree  by  a  former 
recovery  and  judgment  against  him.  It  not  being  even  evidence, 
as  it  tmdoubtedly  would  not  be,  on  the  principles  asserted  on  this 
construction  of  the  act,  I  see  many  good  results,  and  but  few  if 
any  evils  that  need  be  apprehended.  With  me  it  is  a  great  re- 
commendation that  it  will  nave  a  tendency  to  put  a  more  speedy 
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end  to  litigation,  a  result  aliraYS  to  be  promoted  and  encouraged 
by  courts.  This  ought  to  be  alwaprs  st^^dilj  kept  in  view,  in  the 
construction  of  new  statutes.  It  is  said  the  administrators  are  the 
representatives  of  the  creditor.  Be  it  so ;  are  they  not  also  the 
representatives  of  the  distributees  and  heirs,  who  in  this  country, 
unlike  England,  are  usually  the  same  persons.  In  the  perform- 
ance of  their  dutr,  they  are  necessarily  compelled  to  take  care  of 
the  interests  of  the  heirs,  for  the  right  in  the  loet^s  in  quo  is  the 
gist  of  the  action,  the  damages  but  an  incident  usually  of  but  little 
consequence,  till  after  the  ascertainment  by  verdict  and  judgment 
of  the  right.  There  is,  therefore,  but  litUe  danger  to  be  appre- 
hended that  justice  may  be  done.  Besides,  as  here,  one  <^  the 
heirs  is  usually  the  administrator.  It  is  difficult  to  conceive  a 
case  where  their  interests  are  diverse.  No  practical  injury  has 
resulted  in  the  case  of  suits  to  recover  debt,  as  for  example,  an 
action  on  a  bond,  although  incidentally  at  least,  in  all  those  cases, 
tibe  rights  of  heirs,  may,  and  usually  are  involved.  And  not  sel- 
dom the  whole  reaJ  estate  is  swept  away  by  a  recovery  of  a  con- 
tested debt  against  the  administrator.  I  mention  these  cases  to 
shew  that  the  construction  given  is  attended  with  no  danger  to  the 
heirs,  while  it  lessens  expense  and  expedites  the  settlement  of  con- 
troversies, which  is  undoubtedly  a  recommendaticm,  entitled  to 
great  consideration. 

A  passing  remark  is  all  that  is  required  as  to  the  6th  and  8th 
bills  of  exceptions.  The  exception  is  rath^  to  the  mode  of  aaldng 
the  question,  than  to  the  testimony  itself.  It  was  evidence  un- 
questionably as  to  the  quantum  of  damages,  but  not  as  to  the  right 
to  swell  the  water.  For  if  there  was  a  swelling,  although  it  may 
not  have  actually  prejudiced  the  plaintiff,  it  would  be  actionable, 
for  in  all  such  cases  the  law  impkes  damage.  From  the  manner 
in  which  the  question  was  put,  the  jury  may  have  supposed  that 
it  applied  as  well  to  the  right  as  to  the  quAntMm  of  damages.  As 
this  goes  down  for  another  trial,  no  doubt  this  error  will  be  avoided 
by  varying  the  form  of  the  question,  which  may  be  easily  done* 
Judgment  reversed  and  a  venire  de  novo  awarded. 
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Walter  verms  Gremant. 

It  is  not  fraudulent  to  leaye  property  purehased  at  sheriff 's  sale  in  the  posses- 
ion of  the  former  owner,  for  his  use.  But  if  the  purchaser /o^/y  declare  at  the 
sale,  that  he  is  buying  for  tlw  funilj  of  the  defendant,  the  properfyirill  be  subject 
ta  subeequent  executions. 

So  if  the  property  were  bought  in  for  the  fiimily,  wH\  the  debtor  t  money. 

The  declarations  of  the  by-standers,  at  the  sale,  that  the  purchaser  would  buy 
IB  the  property  tor  defendant,  are  e^denee  as  a  part  of  the  rtegeeUt. 

WBrr  of  Error  to  the  Court  <^  Common  Pleas  of  BerTc$  county^ 

Casper  Walter,  plwitiff  in  error  and  plaintiff  below,  v%.  George 
Gemant,  defendant  in  error  and  defendant  below. 

This  was  an  action  of  trespass  bj  Casp^  Walter,  against  George 
Oemant,  late  ^eriff,  to  recover  damages  from  him  for  seizing  and 
selling  the  plaintiff's  goods  and  cMttels,  under  an  execution 
against  George  Guenther.  The  goods  in  question  were  at  one 
time  the  property  of  said  George  Guenther,  and  as  such  were 
levied  upon  and  sold  by  sheriff  Eeterly,  on  an  ezeimtion  against 
Guenther,  at  the  suit  of  Esther  Wiser,  on  the  27th  of  Decembw, 
1843,  and  were  purdbased  by  Casper  Walter,  the  plaintiff  in  this 
action,  at  the  sale,  and  left  by  him  in  the  possession  of  Guenther, 
his  brother-in-law,  the  defendant  in  the  execution.  Casper  Wal- 
ter paid  to  sheriff  Esterly  on  tiie  day  of  sale,  for  the  goods  pur- 
diased  by  him,  the  sum  of  ^169  84.  The  said  goods  remained  in 
the  possession  of  Guenther  until  the  23d  of  November,  1846, 
idien  the  said  George  Gemant,  as  sheriff  of  the  county,  sold  said 
goods  and  chattels  by  virtue  of  an  execution,  issued  at  the  suit  of 
Andrew  Ziegler  v%.  ueorge  GueiUher,  after  full  notice  by  Walter 
that  he  claimed  th^n. 

'  The  defence  set  up  by  sheriff  Gemant  was,  that  the  sale  of  the 
goods  to  Walter  in  1843  was  a  firaudulent  one,  and  designed  to 
protect  them  from  execution  in  the  hands  of  Guenther,  who,  he 
idleged,  was  the  real  purchaser.  The  defendant  contended  that 
the  ooipLduct  of  Walter  at  the  sale,  when  he  purchased  the  goods, 
was  so  illegal  and  fraudulent  as  to  render  null  and  void  any  pur* 
ohase  made  by  him  then,  although  he  may  have  paid  the  purchase 
money  to  the  sherifil  That  he  was  guilty  of  tnck  and  manage* 
ment  to  prevent  a  fair  competition  among  bidders  for  the  pro- 
paly,  and  to  buy  it  himself  at  an  under-VMue.  The  simple  ques- 
tion was:  did  the  evidence  in  the  case  show  that  Casper  Walter 
was  guilty  of  such  actual  fraud  in  purchasing  said  goods,  as  author- 
ized George  Gemiuit  to  levy  upon  them  and  sell  them  as  the  pro- 
perty of  George  Guenther? 

The  goods  generally  were  sold  at  an  under-value.    Some  were 
talten  away  by  Walter;  of  the  remainder,  scmie  were  consumed  by 
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Guenther,  some  were  sold,  and  the  balance  remained  in  the  pos- 
session of  Guenther^  until  the  end  of  about  three  years,  when  thej 
were  levied  upon. 

Here  followed  the  principal  testimony  that  bore  on  the  question 
(^  fraud. 

The  court,  Gordon,  President,  charged  the  jury,  inter  alia. — 
If  Walter  was  guilty  of  falsehood  or  trick  to  preyent  persons  from 
bidding  at  the  sale,  no  purchase  by  him  would  yest  the  title  of 
the  goods  in  him,  so  ad  to  preyent  them  frt)m  being  sold  as  Gun* 
ther's  property,  by  GKienther's  execution  creditors.  If  he  told 
the  bidders  he  was  bidding  under  an  arran^ment  for  their  bene- 
fit, and  this  was  not  true,  the  purchases  made  by  him  were  fraudu- 
lent and  yoid.  If  he  told  them  he  was  buying  the  ffoods  with  the 
design  of  leaving  them  with  Guenther  as  an  act  of  benevolence, 
when  it  was  not  so,  his  purchase  would  be  fraudulent ;  but  if  he  tdid 
them  the  truth  in  this  respect,  and  was  buying  with  the  intention 
to  leave  the  goods  with  his  brother-in-law,  we  think  that  was  not 
fraudulent,  although  it  might  have  had  the  effect  of  preventing 
persons  at  the  sale  from  bidding — neither  they  nor  the  execution 
creditors  were  bound  to  regard  it  as  an  impedmient  in  the  way  of 
their  bidding.  It  is  die  agreement  between  persons,  before  hand, 
not  to  bid  against  each  other,  or  the  assertion  of  some  fact  tend- 
ing to  diminish  the  value  of  the  property  selling,  and  not  founded 
in  truth,  that  the  law  deems  fraudulent  and  invalidates  the  sale 
for.  The  plaintiff  here  insists  on  the  fairness  of  his  purchase, 
and  has  called  witnesses  who  testify  that  they  were  at  the  sale,  and 
neither  saw  nor  heard  of  any  attempt  on  the  part  of  Walter  to 
prevent  people  from  bidding  the  ^oods  to  their  value.  The  wit- 
nesses have  spoken  of  articles  sold  cheap  and  bought  by  them- 
selves at  the  sale,  with  the  encouragement  of  Walter  to  bid.  -  Yoa 
will  consider  the  whole  of  the  evidence,  and  unless  you  find  some 
collusion  or  arrangement  between  Walter  and  others,  to  prevent 
persons  from  biddmg,  or  some  false  assertion  on  his  part,  calcu- 
lated to  have  the  same  effect,  the  goods  bought  by  him  at  the  sale 
became  his  property,  and  he  was  not  divested  of  it  by  leaving  it 
with  the  defenoant  in  that  execution.  The  defendant  says  that 
the  use  of  the  grain  in  the  ground  by  Chienther,  and  the  consump- 
tion of  a  number  of  other  articles,  shows  that  the  property  was 
not  in  fact  Walter's,  but  Guenther's.  Of  this  you  are  to  judge. 
To  which  opinion  of  the  court  the  plaintiff,  by  his  counsel,  ex- 
cepted, and  requested  that  the  same  may  be  filed  of  record,  whidi 
is  accordingly  done. 

The  jury  rendered  a  verdict  for  the  defendant. 

Errors  were  assigned,  some  of  which  were,  that 

The  court  erred  in  charmng  the  jury,  that  if  Walter  told  the 
bidders  he  was  bidding  under  an  anrangement  for  their  benefit^ 
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and  this  was  not  trae^  the  purchases  made  by  him  were  f raudnlent 
and  void. 

The  court  erred  in  charring  the  jury,  that  if  Walter  told  the 
purchasers  he  was  buying  the  goods  with  the  design  of  leaving 
them  with  Guenther,  as  an  act  of  befbevolence)  when  it  was  not  so, 
his  purchase  would  be  fraudulent. 

That  if  the  goods  were  bought  for  Guenthw,  and  paid  for  with 
Guenther*s  money,  of  which,  it  was  alleged,  there  was  evidence, 
and  that  the  jury  might  infer  from  the  use  of  the  grain  in  the 
0*ound,  &c.,  that  tne  property  was  not  in  fact  Walter's,  but 
uuenther's. 

The  case  was  argued  by  Deehert  and  Ban1c9  for  plaintiff  in 
error. 

By  N.  2>.  Strong  for  defendant  in  error. 

Pbb  Curiam. — ^The  law  of  the  case  seems  to  have  been  stated 
accurately  and  fairly.  It  is  certainly  not  a  fraud  to  leave  pro* 
perty  purchased  at  sheriff's  sale  in  the  possession  of  the  former 
owner  for  his  use,  or  even  for  his  consumption.  No  presumption 
of  fraud  arises  fi^m  retention  of  possession  after  a  sale,  which  be^ 
ing  made  under  the  supervision  of  the  law,  cannot  be  colorable; 
and  permission  to  use  or  enjoy  tfie  thin^  bought,  is  an  act  of 
benevolence  which  does  not  amount  to  a  gift  of  it,  or  revest  it  in 
the  debtor.  But  if  the  purchaser  falsely  appeal  to  the  benevo- 
lence or  the  cupidity  of  the  bidders  or  crecutors,  by  giving  out 
that  he  is  buying  for  the  family,  or  to  sell  again  at  an  advanced 
price  for  the  benefit  of  the  creditors,  the  proj^y  viiU  remain  with 
tiie  debtor,  subject  to  subsequent  executions.  Any  false  declara- 
tion of  intention  to  gain  a  particular  advantage  would  have  that 
^ect.  So  if  the  property  were  bought  in  for  the  family  with  the 
debtor's  money;  and  in  all  these  principles  the  jury  were  pro- 
perly instructed.  But  it  is  said  there  was  no  evidence  to  be  sub- 
mitted. The  evidence  was  certainly  scant :  6till  tiiere  was  enough 
to  carry  the  case  to  tiie  jury.  The  fact  that  the  plaintiff  con- 
verted part  of  the  property  to  his  own  use,  and  the  fact  that  he 
promised  the  bidders  to  sell  the  property  again  for  their  advan- 
tage, but  did  not,  were  circumstances  of  more  or  less  weight. 
The  declarations  of  the  bystanders  at  the  sale  were  proper  to  go  to 
the  jury,  not  only  because  thev  were  part  of  tiie  re9  geHWy  which 
showed  that  the  plaintiff's  professions  had  affected  the  bidding,  but 
because  the  slightest  circumstances  are  admissible  in  question  s 
fraud.  The  case  was  properly  put  to  the  jury ;  and  if  the  verdict 
was  wrong,  the  plaintiff  had  no  remedy  but  a  motion  for  a  new 
trial. 

Judgment  affirmed. 
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Hinnershits  versus  Bemhard's  Execators. 

The  rights  of  legatees  are  fixed  at  the  death  of  the  testator,  and  tibe  Uth  aee- 
tioii  of  the  aotof  1843,  aUowing  to  a  widow  who  elects  noi  to  take  under  the  will 
her  share  of  the  personal  estate  of  her  husband,  is  not  to  be  applied  to  the  estate 
of  a  testator,  who  died  before  the  passage  of  that  act>  thonj^  the  aet  of  eieetioD 
Was  not  made  till  after  its  passage. 

The  term  dower,  in  the  llth  seetion  of  the  act  of  April,  1883,  relating  to  htft 
wills  and  testaments,  is  to  be  constmed  accordinff  to  its  common  law  meaning; 
and  is  therefore  different  from  the  diare  given  to  tibe  widow  by  the  first  section  of 
the  inUttate  act  of  April,  1888.  Under  the  claim  of  dower,  the  widow  of  a  teste- 
tor  who  left  no  children,  is  not  entitled  to  any  share  of  the  pereonal  estate  of  her 
husband,  or  to  a  moiety  of  the  profits  of  his  real  estate. 

Error  to  the  Common  Pleas  of  Berk$  eauntg. 

This  was  an  amicable  action*  A  case  was  stated  for  the  opinion 
of  the  court.  The  question  was,  what  was  the  share  of  the  wHe 
of  Hinnershitz  in  the  estate  of  Bemhard,  her  fonaoter  husband. 
Bemhard  died  on  the  8th  April,  1848,  leavinff  a  will  dated  the 
80th  March,  1848.  In  this  will  he  bequeathed  to  his  wife  aU  his 
household  and  kitchen  furniture,  together  with  idl  his  chattels  and 
farming  utensils. 

Item :  I  give  and  bequeath*unto  my  said  wife,  the  use  and  oo- 
ottpation  of  a  certain  messuage  wA  traot  (^  land,  situate  in  At 
sace  township,  Berks  county,  acyoining  lands  of  Samuel  Smedc, 
Samuel  Wahl,  Samuel  Wentael,  and  the  Beading  railroad,  being 
fifteen  acres  more  or  less,  with  all  the  improvements  thereon,  du- 
ring her  natural  life  time,  if  she  shall  so  long  remain  my  widow. 
I  do  also  will  and  bequeath  unto  my  said  wife  the  interest  of 
aeren  hundred  doUars,  out  of  a  bond  of  three  tiiousand  dollars, 
I  hold  from  John  Bemhard  and  Isaac  Bemhard,  the  said  interest 
to  be  yearly  paid  to  my  said  wife,  as  long  as  she  shall  remain  my 
widow.  But  should  my  said  wife  again  enter  into  the  bonds  rf 
matrimony,  then  I  orcier  my  executors  hereinafter  named,  sixty 
days  after  her  marriage,  to  toke  possession  of  the  aforesaid  pre- 
mises for  the  use  of  my  two  brotners,  John  Bemhard  and  Inae 
Bemhard,  and  the  interest  on  the  seven  hundred  dollars  to  cease 
£rom  the  date  of  hw  marriage. 

Item :  The  balance  of  tiie  three  thousand  dollar  bond,  not  de- 
vised, together  with  all  the  rest  of  my  estate  which  is  not  be- 
queathed by  me,  I  do  will  and  bequeath  to  my  two  brothers,  J<dm 
^bemhard  and  Isaac  Bemhard,  share  alike. 

Item :  After  the  decease  or  marriam  of  my  said  wife,  as  the 
case  may  be,  I  do  devise  and  bequeath  ue  aferesaid  described  pro- 
perty, and  also  the  seven  hundred  dollars,  whereof  the  int^r^set  is 
to  be  paid  to  my  said  wife  as  above,  the  same  to  be  equally  divi- 
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ded  amongst  my  two  brothers,  John  Bemhard  and  Isaac  Bern- 
hard. 

He  nominated  his  brothers,  John  and  Isaac,  executors  of  his 
wiU. 

The  said  widow,  on  the  eleventii  day  of  Au^t,  1848,  elected 
not  to  take  the  devises  and  bequests  contained  m  said  will  in  her 
fayor,  and  claimed  to  haye  her  dower,  as  she  is  by  law  entitled 
thereto. 

The  said  testator  died  leaving  debts  to  a  considerable  amount, 
but  said  amount  is  not  preciseTy  known,  but  after  they  are  paid 
there  will  be  a  considerable  amount  for  distribution. 

The  said  testator  died  leaving  moveable  goods  and  money  in  his 
house  to  the  value  of  9864  621. 

There  was  a  debt  of  three  uumsand  dollars,  secured  by  bond 
and  mortgage,  due  to  said  testator,  by  his  two  brothers,  John  and 
Isaac,  payable  on  the  first  day  of  April,  A.  D.  1847,  with  inter- 
est, which  was  to  be  paid  annually. 

The  questiims  submitted  to  the  court  for  its  decision  are  as  fid- 
lows: 

1.  Is  the  widow  of  said  testat(»r  entitled  to  the  one-half  of  the 
rents,  issues  and  profits  of  said  tract  of  land,  for  and  during  hw 
natural  life,  including  i^  mansion  house  and  building  appurtenant 
diereto. 

2.  Is  the  widow  of  said  testator  entitled  absolutely  to  the  one- 
half  of  the  personid  estate  of  said  testat<»r,  including  the  debt  of 
three  thousand  dollars  due  by  his  two  brothers,  (aftw  payment  of 
Us  debts,^  and  to  the  propeity  described  in  the  8th  and  9th  sec- 
tions of  tne  act  of  twenty-second  April,  A.  D.  1846. 

The  main  question  was  the  construction  of  tiie  proviso  of 
the  11th  section  of  the  act  concerning  wills,  passed  April  8, 1883, 
which  is  as  foUows:  ^^Providedj  That  nothing  herein  contained 
shall  deprive  the  widow  of  her  choioe  either  of  dower,  or  of  the 
estate  or  property  so  devised  or  bequeathed.'' 

In  the  second  article  of  the  first  section  of  the  intestate  act, 
passed  on  the  same  day,  viz:  8th  April,  1888,  it  is  provided,  tlurt; 
*' where  sudi  intestate  shall  leave  a  widow  and  collateral  heirs,  or 
ether  Idndred,  but  no  issue,  the  widow  shall  be  entitled  to  one-half 
part  of  the  real  estate,  inohiding  the  mansion  house  and  buildings 
im>urtenant  thereto,  for  the  term  of  her  natural  life,  and  to  one- 
hau  part  of  the  personal  estate  absolutely." 

The  court  below,  Oobbon,  President,  expressed  the  opinion, 
^t  tlie  second  section  of  the  act  of  8th  April,  1838,  applied  to 
•states  of  intestates  on]y.  The  same  tmsuAs  apply  to  the  second 
question  submitted  for  our  decision;  a  question  arising  under  the 
same  Utw,  except  that  part  cf  it  wludi  relates  to  the  j^operty  de- 
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scribed  in  the  8th  and  9th  sections  of  the  act  of  22d  April,  1846. 
That  property,  however,  must  be  the  property  of  an  intestate^ 
which  the  property  referred  to  in  the  case  before  ns,  is  not.  But 
the  defendant  supposes  his  case  is  aided  by  the  words  of  the  act 
of  11th  April,  1&^,  which  declare  that  the  eleventh  section  of 
th'e  act  of  8th  April,  1833,  entitled  ^^  An  Act  relating  to  last  vnll8 
and  testaments,"  shall  not  be  construed  to  deprive  the  widow  of 
the  testator,  in  case  she  elects  not  to  take  under  the  last  will  and 
testament  of  her  husband,  of  her  share  of  the  personal  estate  of 
her  husband,  under  the  intestate  laws  of  this  commonwealth." 
The  words  of  this  act  would  admit  of  a  construction,  perhaps^ 
which  would  render  them  operative  in  cases  where  the  testator,  as 
in  this  case,  died  before  the  passage  of  the  law.  This,  we  think, 
could  not  have  been  the  intention  of  the  L^islature,  as  it  would 
be  a  manifest  invasion  of  the  rights  of  legatees,  vested  under 
the  will,  at  the  death  of  the  testator;  and  if  we  examine  the  11th 
section  of  the  act  of  8th  April,  1833,  relating  to  wills  and  testa- 
ments, we  shall  find  no  words  there,  which,  under  any  construc- 
tion, could  be  held  to  apply  to  the  personal  property  of  a  testator. 
Let  judgment  be  entered  in  favor  of  the  plaint^  on  the  case 
stated. 

# 

Errors  were  assigned  to  the  answers  and  charge  of  the  court; 
and 

3.  In  not  awarding  to  the  widow  of  Adam  Bemhard,  deceased, 
such  goods  and  chattels  as  were  exempt  from  execution  under  the 
said  acts  of  assembly. 

4.  In  not  awarding  to  the  said  widow  her  distributive  share  un- 
der the  intestate  laws  of  this  state. 

5.  Or  her  dower  at  law. 

The  11th  section  of  the  act  of  11th  of  April,  1833,  providee 
as  follows :  '^  That  the  11th  section  of  the  act  of  the  8th  of  April, 
1833,  entitled  ^An  Act  relating  to  last  wills  and  testaments,'  sludl 
not  be  construed  to  deprive  the  widow  of  Ihe  testator,  in  case  she 
elects  not  to  take  under  the  last  will  and  testament  of  her  hus- 
band, of  her  share  of  the  personal  estate  of  her  husband,  under 
the  intestate  laws  of  this  commonwealth,  but  that  the  said  widow 
may  take  her  choice,  either  of  the  bequest  or  devise  made  to  her 
imder  any  last  will  and  testament,  or  of  her  share  of  the  p^Boaid 
estate  under  the  intestate  laws  aforesaid." 

The  case  was  argued  by  If,  D.  Strong  for  plaintiffs  in  error. — 
He  contended,  inter  dUa^  that  the  act  of  11th  April,  1848,  was 
declaratory  of  the  construction  to  be  put  upon  the  11th  section  of 
tl^  act  relating  to  wills,  passed  8th  A^^  1883;  that  aa  the 
widow  elected  not  to  take  under  the  will)  the  testator  died  inU9- 
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taU  as  to  her ;  that  there  is  no  dower  at  common  law  in  Pennsyl- 
Tania,  in  cases  like  the  present ;  that  the  widow's  share,  like  any 
other,  is  the  creature  of  the  statute.  He  contended  that  the 
widow  may  elect  to  treat  her  husband  as  having  died  intentate. 

BankSy  contra. 

The  opinion  of  the  oomrt  was  delivered  by 

Gibson,  C.  J. — ^The  first  question  is  whether  the  rights  of  the 
legatees  were  so  far  vested  that  the  act  of  1848  could  not  touch 
them.  At  the  testator's  death,  his  widow  had  her  election  to  stick 
to  her  dower  and  abandon  the  will,  or  stick  to  the  will  and  aban- 
don her  dower.  Her  inducements  were  her  common  law  dower  on 
the  one  hand,  and  her  testamentary  provision  on  the  other.  Pend- 
ing her  election,  the  legislature  directed  by  that  act,  that  the  elev- 
enth section  of  the  act  of  1888,  which  declared  that  every  bequest 
to  the  testator's  widow  shall  be  taken  to  be  in  lieu  of  dower,  un- 
less it  be  otherwise  expressed,  ^^  shall  not  be  construed  to  deprive 
the  widow  of  the  testator,  in  case  she  shall  elect  not  to  take  under 
the  last  will  and  testament  of  her  husband,  of  her  share  of  the 
personal  estate  of  her  husband  under  the  intestate  laws  of  this 
commonwealth ;  but  that  the  said  widow  may  take  her  choice, 
either  of  ihe  bequest  or  devise  made  to  her  under  any  last  will  or 
testament,  or  of  her  share  of  the  personal  estate  under  the  intei" 
tote  latOB  aforesaid."  Accurately  speaking,  the  widow  of  a  tes- 
tate husband  has  no  share  of  the  personal  estate  but  what  is  given 
her  by  the  will ;  still  it  is  obvious  the  intention  was  to  put  it  in 
her  power,  if  she  pleased,  to  have  what  she  would  have  got  had 
there  not  been  a  will.  The  rights  of  the  parties,  however,  were 
fixed  at  the  death,  and  the  legislature  could  not  unfix  them.  It 
is  said  they  were  not  vested  because  the  widow  had  not  made  her 
choice ;  but  they  certainly  would  be  impaired  by  swaying  her 
choice  by  means  of  a  premium  for  throwing  the  burthen  of  her 
provision  on  the  legatees ;  and  a  law  to  give  her  such  a  premium, 
would  be  unconstitutional.  She  was  entitled  to  choose  between 
her  testamentary  provision  and  her  dower,  as  it  was  at  the  death; 
and  if  her  right  of  choice  were  enlarged  it  would  break  in  on  the 
rights  to  be  affected  by  it.  It  is  not  to  be  believed  the  testator 
would  have  made  the  same  dispositions  had  he  supposed  the  legis- 
lature had  power  to  make  it  worth  her  while  to  disarrange  them ; 
and  in  that  aspect,  his  rights  abo,  would  be  invaded. 

The  next  point  is  more  palpably  unfounded.  The  widow  claims 
a  moiety  of  the  profits  of  the  real  estate  as  dower.  The  act  of 
1888,  re-enacting  a  provision  of  the  act  of  1794,  declares  that 
every  devise  or  Inquest  to  the  testator's  widow  shall  be  in  lieu  of 
her  dower,  unless  the  contrary  be  expressed:  "Provided  that 
nothing  herein  contained  shall  deprive  the  widow  of  her  choice. 
VOL.  I. — 2b. 
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either  of  dower,  or  of  the  eatote  or  property  80  deiiBed  or  be- 
queathed/' The  act  of  18S3  bad  dedared  that  when  ^^an  inteft- 
tate  shall  leave  a  widow  and  collateral  heirs,  or  other  kindred,  but 
no  issue,  the  widow  shall  be  entitled  to  one-half  of  the  realestate, 
including  the  mansion  house  and  the  buildings  appurtenant  thereto, 
for  the  term  of  her  life ;"  and  this  is  claimed  as  a  statute  species 
of  dower,  though  it  derives  no  support  fr<Hn  die  act  of  lSPl8.^ 
But  there  was  no  intestacy,  and  the  intestate  laws  have  never  <^ 
erated  on  land  which  has  passed  by  will.  In  no  piurt  of  them 
is  the  widow's  share  called  dower.  In  this  instance  she  took 
by  the  commcMi  law,  and  no  more  than  it  gave  her.  The 
matter  has  been  viewed  in  this  liffht  by  the  profession ;  for  no 
lawyer  ever  thought  of  inrooeeding  kht  dower  in  the  orphan's  court 
— a  conclusive  proof  that  her  estate  ond^r  the  intestate  laws  is 
peculiar. 
The  remaining  point  has  not  a  shadow  of  reason  to  srapport  it. 

Judgment  affinned. 


174    '^ 

'it~^~^i  Berks  County  versus  Bertolet. 
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A  miller  or  manafikotorer  of  flour,  who  pimsbaseB  g^rain,  m  w^  ss  raises  it  on 
Ids  flum,  and  retails  the  floor  at  other  plaoes  tiian  his  n^ill,  is  Halite  to  taxation 
and  payment  of  lioeose  f^  under  the  11th  seotion  of  the  aot  of  22d  Apnl,  ld46w 

Errob  to  the  CoDunon  Pleas  of  Berks  eauutv. 

The  case  came  into  court  on  an  appeal  by  iBertolet  from  the 
decision  of  the  appraiser  of  mercantile  taxes. 

^  It  appeared  on  the  hearing  of  the  aboTC  i^peal,  that  the  said 
Isaac  Bertolet  was  a  resident  citizen  of  the  township  of  Oley,  in 
the  said  count  j,  and  that  he  owned  a  floor  and  a  gnst  null  in  the 
said  township;  that  he  raised  grain  on  his  said  farm,  tibat  he 
bought  ^ain,  and  that  he  took  tolls  for  grain  ground  for  customers 
in  his  said  null;  that  he  manufetcturedTinto  flour  at  his  said  ndll 
the  said  srain,  and  sold  flour  so  manufactured  to  his  customers  at 
at  his  said  imU,  and  that  he  sent  flour  so  manufactured  by  him  to 
the  city  of  Beading  and  other  places  by  his  team  from  wecJc  to 
week  through  the  year,  and  sold  it  out  by  the  hundred  to  hia  cus- 
tomers. 

On  this  state  of  facts  it  was  contended  by  the  county,  that  the 
said  Isaac  Bertdet  was  sul^'ect  to  a  mercantile  tax  under  the  pro- 
visions of  the  11th  sec.  of  the  act  of  the  22d  <^  Ajunl,  1846. 
The  section  is  as  follows : 

That  hereafter  all  dealers  in  goods,  wares  and  merchandise^  iii» 
growth,  product  and  maau&cture  of  the  United  States,  and  eveiy 
person  who  shall  ke^  a  sUare  or  warehouse,  finr  the  purpose  of 


Digitized  by  VjOOQIC 


0 


May  1850.]  OP  PENNSYLVANIA.  528 

[Berks  Oovnfy  v,  BcrtoWt] 

vending  and  dispoaing  of  goods,  wares  and  merdiandize,  where 
sneh  person  is  conoemed  or  interested  in  the  manxi£Etcture  of  such 
goods,  wares  and  merchandize,  shall  be  classified  in  the  same  man- 
ner, and  required  to  pay  the  same  annual  tax  and  license  fee,  as 
is  provided  and  requirea  in  relation  to  dealers  in  foreign  merchan- 
dise: Provided^  TbaX  mechanics  who  keep  a  store  or  warehouse 
at  their  own  shop  or  manufactory  for  the  purpose  of  vending  their 
oim  manufactures  exclusively,  shall  not  be  required  to  tale  out 
any  license. 

Bertolet  was  accordingly  rated  in  class  14,  at  $7  00. 

It  was  on  the  contrary  contended  by  the  said  Isaac  Bertolet 
that  he  was  not  subject  to  a  mercantile  tax. 

The  court  below  decided  that  Bertolet  was  not  liable  to  be  clas- 
sified and  subjected  to  taxation,  or  the  payment  of  license  fees. 

Errors  were  filed  to  the  decision  of  the  court. 

The  case  was  argued  by  P.  FUbert,  for  the  county  of  Berks, 
and  by  Banki  for  Bertolet. 

The  opinion  of  the  court  was  delivered  by 

BoGBRS,  J. — ^Withthe  laudable  intention  of  preserving  intact  the 
plighted  faith  of  the  commonwealth,  the  legislature  in  the  perform- 
ance of  an  imperious  duty  have  been  compelled  from  time  to  time 
to  search  out  new  objects,  and  to  enlarge  the  subjects  of  taxation* 
Hence  a  series  of  statutes,  which  now  form  a  complete  syst^n. 
To  aid  the  legislature  in  their  commendable  efforts,  the  court  has 
adopted  an  enlarged  and  liberal  construction  of  their  acts  as  in 
Bhitz  v$.  Berks,  6  Barr^  82,  and  Savings  Fund  v$.  Yard,  9  Barr^ 
360.  In  furtherance  of  justice,  and  to  support  the  public  credit, 
as  is  said  in  the  inreamble  to  the  act,  22d  April,  1846,  entitled  an 
act  to  provide  for  the  reduction  of  the  public  debt,  in  the  11th 
section,  it  is  provided,  ^^  That  hereafter  all  dealers  in  goods,  wares, 
and  merchandise,  the  growth,  product,  and  manufacture  of  the 
United  States,  and  every  person,  who  shall  keep  a  store  or  ware- 
house for  the  purpose  of  vending  and  disposing  of  goods,  wares, 
and  merchandise,  shall  be  classified"  in  the  same  manner,  and  re- 
quired to  pav  the  same  annual  tax,  and  license  fee,  as  is  provided 
and  required  in  relation  to  dealers  in  foreign  merchandise.  Pro- 
vided, That  mechanics  who  keep  a  store  or  warehouse  at  their 
own  shop  or  manufactory,  for  the  purpose  of  vending  their  own 
manufactures  exclusively,  shall  not  be  required  to  take  out  any 
license.  Thus  the  dbtinction  before  made  between  foreign  and 
domestic  manufactures  is  abolished,  and  in  all  respects  those  acts 
must  receive  the  same  construction.  The  act  of  the  4th  May, 
1841,  see  Bunlapy  838,  extends  to  all  persons  engaged  in  selling 
or  vending  goods,  wares  and  merchandise,  commodities  or  effects 
of  whatsoever  kind  or  nature.  K  the  several  acts  in  pari  materiOf 
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are  to  be  construed  together,  which  is  the  nnqnestioned  role,  there 
is  no  difficxdty  whatever  in  bringing  the  manufacturer  of  Aowr 
within  the  general  scope  and  intention.  Flour  is  certainly  a 
eommodity  in  effect  witnin  the  spirit  and  meaning  of  the  several 
acts.  But  be  this  as  it  may,  it  may  be  embraced  without  doing 
violence  to  the  language  in  the  words,  goods,  wares,  and  mer- 
chandise. * 
.  For  not  to  insist  on  the  two  first,  merchandise  is  defined  to  b€# 
goods  or  commodities  sold  or  for  sale.  Nor  do  I  und^-stand  this 
to  be  contested  by  the  defendant  in  error.  The  defendant  Berto- 
let,  a  citizen  of  Berks  county,  was  the  owner  of  a  flour  and  grist 
mill,  with  a  farm  thereto  attached.  He  raised  ffrain  on  his  fiirm, 
and  also  bought  grain.  He  took  tolls  for  cram  ground  for  cus- 
tomers at  his  mill.  He  manufactured  into  flour  me  gndn  raised 
as  well  as  bought.  Sold  the  flour  so  manufactured  to  his  custom- 
ers, not  only  at  his  mill,  but  he  sent  it  to  the  city  of  Reading  and 
Qther  places  by  his  team,  from  week  to  week  through  the  year, 
and  sold  it  by  the  hundred  weight  to  his  customers.  Is  the  de^ 
fendant  embraced  within  the  spirit  of  the  11th  section,  so  as  to  be 
compelled  to  take  out  a  license,  is  the  question? 

The  act  clearly  contemplates  ten  classes  of  persons,  dealers  in 
goods,  wares,  and  merchandise,  and  persons  who  keep  a  store  or 
warehouse  for  the  purpose  of  vending  and  disposing  of  goods, 
wares,  and  merchanoise. 

Each  of  those  persons  are  subject  to  assessment  according  to  the 
classification  in  the  act.  A  dealer  is  one  who  trades,  buys  or 
sells.  If  so,  Bertolet  is  a  dealer,  for  according  to  the  case  stated, 
he  both  buys  and  sells.  He  buys  the  grain,  and  when  manufac- 
tured, sells  the  flour.  It  is  true,  he  does  not  buy  the  flour,  but  he 
buys  the  materials  of  which  it  is  composed,  and  this  brings  him 
within  the  spirit  of  the  act.  He  is  a  dealer  to  all  intents  and  pur- 
poses. According  to  the  opinion  of  the  court  of  Common  Pleas, 
as  I  understand  it,  if  he  had  bought  the  grain  and  sold  it,  or  the 
flour  and  sold  it,  he  would  be  included,  but  inasmuch  as  both  are 
not  conjoined,  he  is  permitted  to  escape  taxation.  If  we  were 
construing  a  penal  statute,  perhaps  such  niceties  as  these  would  be 
allowable;  but  in  my  judgment,  they  are  misplaced  when  applied 
to  acts  intended  to  support  the  credit  of  the  commonwealth.  But 
granting  he  is  not  a  dealer,  may  not  his  mill  be  regarded  as  a 
store  or  a  warehouse,  and  as  such  used,  (as  the  caseshews^  for  the 
purpose  of  manufacturing  grain  raised  and  bought  by  nimself ; 
also  as  a  place  of  deposit,  store  or  warehouse,  for  vending  the  flour, 
when  manufactured,  by  retail.  If  im),  there  is  no  escape  for  him. 
The  Court  of  Common  Pleas  concede  he  may  be  so  regarded,  but 
they  came  to  the  conclusion  he  is  saved  by  the  proviso.  But  in 
this  I  cannot  agree.  The  proviso  exempts  mechanics  under  oer- 
tfun  circumstances  from  taxation.    But  is  Bertolet  a  mechanic, 
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as  the  court  suppose^*  A  mechanic  is  an  artisan  or  artist,  which  cer^ 
tainly  does  not  in  the  ordinary  acceptation  of  language  import 
either  a  farmer,  or  the  manufacturer  of  flour,  nor  do  they  come 
within  the  legal  definition  of  that  term,  of  which  I  am  aware.  A 
mechanic  may  be  and  usually  and  perhaps  always  is  a  manufac- 
turer, but  a  manufacturer  is  not  always  a  mechamc. 

But  granting  the  defendant  to  be  a  mechanic,  is  he  entitled  to 
the  benefit  of  uie  proviso  ?  He  does  not  confine  himself  to  sales  at 
his  mill,  but,  as  is  conceded,  he  sells  his  wares  and  commodities 
elsewhere,  at  the  city  of  Beading  and  in  the  adjoining  counties. 

The  proviso,  as  is  unquestionable,  exempts  such  mechanics  only 
who  keep  a  warehouse  at  their  own  shop,  or  manufactumg  for  the  o^ 
purpose  of  vending  their  own  manufactures  exclusively.  If,  how- 
ever, they  choose  not  to  confine  themselves  within  the  bounds  pre- 
scribed, they  must  be  content  to  pay  the  taxes.  Their  being  me- 
chanics merely  does  not  exempt  them  from  taxation,  unless  they 
choose  to  comply  with  the  conditions  of  the  act.  They  have  no 
right,  without  a  license,  to  sell  their  goods  elsewhere  than  at  their 
own  shop.  This  is  too  clear  to  admit  of  doubt.  The  good  citi- 
zens of  this  state  are  content,  at  all  times,  to  pay  taxes,  when 
they  are  satisfied  with  the  objects  of  taxation ;  when  the  money 
raised  is  faithfully  and  honestly  applied,  and  when  the  present 
burthens  are  made  to  bear  equally  on  all.  When  any  one  of  these 
requisites  is  lost  sight  of,  dissatisfaction  will  exist.  That  equality 
is  equity,  and  e  conversoy  is  felt  by  every  man  in  the  community, 
however  humble,  and  I  trust  it  may  alwavs  be  so.  Apply  the 
principle  here.  A  man  keeps  a  flour  store  m  the  city  of  Keading, 
and  supplies  his  customers  by  the  quarter,  the  hundred  weight,  or 
the  pound.  He  is  required  to  take  out  a  license,  and  to  pay  in 
proportion  to  the  amount  of  his  business.  A  manufacturer  firom 
the  country,  in  his  immediate  neighborhood,  disposes  of  the  same 
article,  at  his  door,  at  an  under  price,  and  thereby  materially  in- 
terferes with  his  business,  perhaps  enabled  to  do  so  because  he  is 
exempt  from  the  tax  to  which  the  other  is  subject.  Has  he  not  a 
just  right  and  will  he  not  complain  of  such  partial  legislation;  and 
can  it  be  believed  the  legislature,  who  always  intend  to  do  right, 
designed  to  sanction  such  palpable  injustice?  Nor  will  it  lessen 
his  sense  of  wrong,  that  the  article  is  sold  from  a  wagon,  cart  or 
wheelbarrow,  and  not  at  a  store  or  warehouse,  properly  so  called. 

It  is  said  the  principle  contended  for  by  the  plaintifi*  in  error 
embraces  every  man  who  brings  any  agricultural  product  or  man- 
ufactured article  to  market,  mcluoin^  butchers,  who  buy  cattie 
and  supply  the  market  with  beef;  the  iron  master,  who  takes  from 
his  furnace  or  forge  his  metal,  iron  or  nails,  et  id  omne  genus, — 
Whether  the  principle  now  ruled  will  interfere  with  them,  it  is  not 
intended  to  decide.  ^^  Su£Scient  to  the  day  is  the  evil  thereof;' '  each 
case  will  be  decided  when  it  arises.    This  is  the  only  safe  coiirg^ 
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for  each  case  may  depend  on  a  variety  of  circmnstuices,  regard* 
ing  a8  well  the  nature  of  the  employment  as  the  objects  taxed.  I 
may,  however,  be  permitted  to  remark,  that  if  it  should  be  found 
to  include  a  wider  range  than  has  heretofore  been  supposed,  that 
will  be  no  insurmountable  objection  with  me.  It  is  my  decided 
opinion  that  no  person,  with  any  pretext  whatever,  should  be 
permitted  to  escape  from  bearing  his  equal  share  of  the  present 
burthens  of  the  state.  As  the  debt  was  contracted  for  the  benefit 
of  all,  so  each  person  must  contribute,  in  all  fairness,  his  equd 
and  just  proportion.  That  equality  is  equity,  applies  with  over- 
whelming force  to  the  equalization  of  taxation  among  all  the  citi- 
sens  of  me  commonwealth. 

A  motion  was  made  to  quash  the  writ  of  ^rror,  on  the  ground 
that  this  was  not  a  proceeding  according  to  the  course  of  the  com- 
mon law.  And  for  this  is  cited  5  Bin.  24;  Ruhlman  vs.  The  daor 
monwealth,  and  Moore  vs.  Albright,  ^  S.  k  It.  285.  We,  how- 
ever, consider  this  proceeding  in  the  nature  of  a  case  stated,  it 
being  obviously  the  intention  to  take  the  opinion  of  the  court  on 
a  state  of  facts  conceded  and  agreed  upon  by  both  parties. 

We  are  of  opinion  that  the  judgment  be  reversed,  and  judg- 
ment entered  for  the  county  for  seven  dollars. 


Eberle  versus  Fisher. 

An  assignment  by  an  insolvent  debtor  in  1822,  under  a  compulsory  proceeding, 
sad  sale  and  conTeyance  by  his  trustee,  do0s  not  divest  his  wife's  right  of  dower. 

Erbob  to  the  Common  Pleas  of  Berks  cownty. 

Sarah  Fisher  vs.  Samuel  Eberle.  Action  of  dower,  to  April 
t«rm,  1860. 

A  case  was  stated  for  the  opinion  of  the  court,  to  be  considered 
in  the  nature  of  a  special  verdict,  and  either  party  to  be  at  liberty 
to  sue  out  and  prosecute  a  writ  of  error  to  the  ludgment  of  said 
court,  the  same  as  if  it  was  on  the  verdict  of  a  jury. 

Michael  Fisher,  the  plaintiff's  husband,  was  seized  of  sixty-nine 
acres  of  land,  situate  in  Lower  Heidelberg  township,  Berks  county; 
being  the  premises  in  the  writ  mentioned,  was  arrested  by  virtue 
of  a  ca.  sa.  out  of  the  court  of  Common  Pleas  of  Berks  county,  at 
the  suit  of  Jeremiah  Brown  and  Moses  Brown,  tradii^,  &c.,  in  the 
sum  of  $418,00— -entered  into  bond  for  his  appearance  at  the  Jan- 
uarv  term,  1822 ;  to  take  the  benefit  of  the  insolvent  laws,  &c. 

On  the  7th  of  January,  1822,  the  said  Michael  Fisher  filed  his 
petition  and  schedule  of  property  in  said  court,  praying  for  his 
discharge  at  the  ensuing  April  term — and  on  the  8th  of  April, 
1822,  over  his  hand  and  seal,  assigned,  transferred  and  set  ov^ 
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vnto  James  Whitehead,  his  trustee,  duly  appointed  by  said  court, 
'^  all  my  estate,  real,  personal  andmizeai  in  trust  nerertheless  for 
the  use  and  benefit  of  all  my  credit(»*8,"  and  thereupon  was  dis- 
charged under  the  said  insolvent  laws  of  Pennsylyania. 

On  the  17th  of  January,  1828,  the  said  James  Whitehead  en- 
tered into  bond  with  surety  approved  of  by  the  said  court  for  ^e 
fatthfnl  discharge  of  his  assi^eeshk),  Ac 

On  the  28th  day  of  March,  1828,  the  said  James  Whitehead, 
trustee  as  aforesaid,  sold  at  public  sale  and  conveved  the  said  tract 
of  land  unto  Christian  Eberle,  the  father  of  the  defendant,  as  the 
property  of  the  said  Michael  Fisher,  who  Itts  since  devised  the 
same  unto  the  defendant,  with  the  exception  of  about  ten  acres. 

On  the  6th  of  November,  1824,  the  said  James  Wbitehead  filed 
has  account  in  the  court  of  Common  Pleas  of  the  estate  of  the 
said  Michael  Usher. 

The  question  for  the  opinion  of  the  court  is,  whether  under  the 
facts  in  this  case,  the  plaintifi*,  whose  husband  died  intestate  on 
the  18th  of  July,  1849,  is  entitled  to  dower  of  the  premises  in  the 
writ  describedr--if  the  court  should  be  of  opinion  that  she  is 
entitled  to  dower,  then  judgment  shall  be  entered  in  her  favor. — 
But  if  the  opinion  of  the  court  shall  be  against  her^  then  judgment 
shall  be  entered  in  favor  of  the  defendant. 

The  court  below  entered  judgment  in  favor  of  the  d^nandant — 
which  was  assigned  for  «rror. 

The  case  was  argued  by  Banks^  for  plaintiff  in  error. 

Soffmanj  for  Sarah  Fisher. 

The  opinion  of  the  court  was  delivered  by 

BuBNSiDi,  J. — Dower  is  that  estate  which  upon  the  death  of 
the  husband  the  law  gives  to  the  wife  surviving,  in  all  estates  of 
inheritance,  of  which  the  husband  was  solely  seiied  during  cover- 
ture, and  to  which  any  issue  she  midit  have  had  might  by  any 
possibility  have  been  heir:  67  Law  Lib*  227  ;  Co.  Lit.  80,  (B.) 
GHIbert  on  Dower^  868.  The  right  of  dower  attaches  upon  all 
lands  and  tenements :  BeU  on  the  Law  cf  Property  229 ;  67  Law 
Lib.  129.  Judge  Shippbn,  who  sat  in  the  Common  Pleas  of  Phil- 
adelphia <»17  and  county  in  1789,  in  the  case  of  Graff  iw.  Smith's 
admmistrators,  1  Dal.  484,  declares  our  law  to  be,  that  a  widow's 
right  of  dower  commences  with  her  marriage ;  it  is,  says  the  ven- 
erable and  learned  juc^e,  a  sacred  right ;  that  no  judgment,  recog- 
nizance, mortgage,  or  any  incumbrance  whatever,  made  by  the 
husband  after  the  marriage,  can  at  common  law  affect  her  right  of 
dower.  Even  the  King's  debt  cannot  affect  her.  Yet  it  has  been 
held,  under  our  acts  of  assembly,  for  making  lands  chattels  for 
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the  payment  of  debts,  that  as  to  lands  taken  in  ezecation,  after 
the  death  of  the  debtor,  the  widow  is  barred  of  her  dower. 

Our  early  legislation  as  well  as  many  of  oar  early  judicial  deci- 
sions do  no  honor  to  the  lords  of  creation.  They  bear  hard  on 
the  weaker  sex.  Their  rights  have  been  held  less  sacred  in  Penn* 
sylvania  than  in  many  of  the  States  of  this  Union.  For  myself, 
I  will  not  be  driven  a  hair's  breadth  beyond  the  adjudged  cases 
against  the  unfortunate  woman,  who  has  lost  her  husbiuid.  There 
is  no  case  in  our  books  which  carries  the  extinguishment  of  a 
widow's  right  of  dower  beyond  a  judicial  sale,  and  this  is  not  thak 
this  is  no  more  than  a  voluntary  conveyance.  The  husband  had 
his  choice  whether  to  lie  in  prison,  on  the  ca.  sa.y  or  surrender  his 
property  to  his  creditors,  under  the  then  existing  insolvent  laws. 
He  chose  the  latter ;  but  there  is  nothing  in  these  insolvent  laws 
which  commanded  or  authorized  him  to  surrender  the  incipient 
rights  of  his  wife.  Hence  we  find  that  in  the  case  of  Shark  v«< 
Pettit,  1  Yeatei  389,  it  was  ruled  that  where  the  lands  of  the  hu^ 
band,  whereof  he  is  seized  in  fee  tail,  during  marriage,  are  sold 
on  judgments  obtained  against  him,  and  he  afterwards  suffered  a 
common  recovery  without  making  his  wife  a  party,  or  her  execu- 
ting the  deed  to  lead  the  uses,  and  she  survives  him$  she  is  not 
barred  of  her  dower,  because  dower  is  not  only  a  Iq^al  but  a  moral 
right,  and  is  highly  favored.  A  woman  shall  be  endowed  even  of 
an  estate  tail  determined :  Co.  Lit.  31,  c.  The  life  estate  of  the 
baron  could  only  be  sold  by  the  sheriff  independent  of  the  com- 
mon recoveiT,  to  which  she  was  not  a  parlr,  and  in  2  Teate$  300 
Eellar  vs.  Imchael,  assignment  of  his  lands  by  one  in  insolvent 
circumstances,  to  trustees  for  payment  of  debts,  will  not  bar  his 
widow's  right  of  dower. 

In  1822  our  insolvent  laws  required  the  assignment  to  be  made 
when  the  unfortunate  debtor  was  in  custody.  He  must  so  make 
it  to  obtain  his  discharge.  His  creditors  designated  and  the  court 
appcdnted  the  trustee.     The  interest  which  his  assignee  had  wai 

Srecisely  his  interest  and  no  more ;  Erause  t^.  Beitel,  8  Bawle 
99.  The  trustee  stands  in  the  shoes  of  the  insolvent.  He  sells  his 
effects,  real,  personal  and  mixed.  He  collects  his  debts  and  he 
divides  the  fimd  according  to  law  among  the  creditors.  K  a  sur- 
plus, he  returns  it  to  the  debtor.  The  wife  is  not  named  in  oar 
insolvent  laws,  and  if  the  insolvent  has  real  estate,  which  is  sold 
by  the  trustee,  and  she  survives  her  husband,  she  is  entitled  t» 
dower  in  that  estate. 

The  judgment  is  aflirmed« 
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Bear  versus  Bear. 

The  quantity  in  a  piece  of  land  devised,  is  not  to  eontrol  the  boundaries.  That 
the  actual  quantity  in  the  tract  exceeds  that  mentioned  in  the  devise,  is  no  objec< 
tion  to  the  land  passing  by  the  deyiae,  where  it  is  manifest  from  the  will  of  the  tes* 
tator  that  such  was  his  intention. 

Error  to  the  Common  Pleas  of  Lancaster  county. 

This  was  an  amicable  action  of  ejectment,  for  nine  acres  and 
sizty-fiye  perches  of  land,  in  Earl  township,  Lancaster  county. 

David  JBear  died  in  1848,  and  leaving  eleven  children,  amongst 
whom  are  the  parties  to  .(his  action,  and  seized  of  72^  acres  of 
mountain  land,  including  the  nine  acres  and  sixty-five  perches,  the 
suWect  matter  of^^thia  action.  ,^  , 

The  whole  of  tha  tract  of  72}  acres  of  land  was  acquired  by 
David  Bear,  at  a  single  purchase,  and  always^  belonged  to  the 
same  tract;  the  several  tracts  represented  on  the  draft  by 
figures  1,  2,  8  and  4,  were  surveyed  and  marked  off  upon  the  land 
in  the  life  time  of  David  Bear,  the  testator,  and  before  his  will 
was  made. 

The  only  other  real  estate  of  which  the  testator  died  seized,  was 
the  plantation  devised  to  David  Bear,  the  defendant. 

In  the  will  of  David  Bear,  the  testator,  it  is  stated,  I  give  and 
devise  unto  my  son  Samuel  Bear,  and  to  his  heirs  and  assigns,  all 
that  certain  tract  of  nineteen  acres,  be  it  more  or  less,  as  surveyed 
and  marked  off,  of  land,  now  in  the  possession  of  my  said  son, 
situate  on  the  Welsh  mountain,  in  said  Earl  township,  adjoining 

lands  of  John  Williamson  and Kurtz ;  and  I  also  give  and 

devise  unto  my  said  son  Samuel,  that  certain  lot  of  about  one  acre 
of  land,  be  it  more  or  less,  adjoining  the  said  tract  of  nineteen 
acres,  and  lands  of  John  Williamson,  now  also  in  the  possession 
of  my  son,  &c. 

I  give  and  devise  unto  my  son  David  Bear,  and  to  his  heirs  and 
assigns,  all  the  rest  and  residue  of  my  real  estate^  consisting  of  my 
plantation  whereon  I  now  live,  containing  about  one  hundred  and 
fifteen  acres,  be  it  more  or  less,  situate  part  in  Earl  and  part  in 
Leacock  township,  adjoining  lands  of  Christian  Bear,  George  Dil* 
ler,  and  my  son  William  Bear ;  and  a  tract  of  mountain  land  in 
Earl  township,  containing  about  thirty-five  acres,  be  it  more  or 
less,  adjoining^the  nineteen  acre  tract  devised  to  my  son  Samuel, 
and  lands  of  Christian  Eilheffer,  and  Christian  Bear,  ka. 

The  piece  of  land  in  question  containing  9  acres,  65  perches, 
adjoined  a  piece  of  19  and  one  quarter  acres,  which  it  was  not 
disputed  had  been  devised  to  Samuel.  The  latter  piece  adjoined 
lands  of  John  Williamson,  but  did  not  adjoin  land  of  Kurtz,  being 

I.— h2* 
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separated  from  the  latter  by  the  piece  of  nine  acres  and  siztj-dSve 
perches  in  question. 

It  was  contended  on  the  part  of  David  Bear,  that  this  piece  of 
nine  acres  and  sixty-five  perches  was  devised  to  David^  nnder  the 
residuary  devise ;  that  it  was  embraced  in  the  devise  of  a  taract  of 
mountain  land,  containing  thirty-five  acres,  be  it  more  or  less,  ad- 
joining the  nineteen  acre  tract  devised  to  Samuel,  following  and 
directed  by  the  expression,  ^^  all  the  rest  and  residue  of  my  real 
estate." 

The  court  below,  Lewis  President,  delivered  an  opinion  as  fol- 
lows: 

Per  Cur. — The  qvLantity  is  deserving  of  but  slight  considera- 
tion in  the  description  of  land.  The  boundaries  of  the  land  de- 
vised to  plaintiff  mclude  the  land  in  controversy.  The  line  of 
Kurtz,  called  for,  appears  to  have  been  well  known  to  the  devisor, 
and  this  is  indicated  in  the  devise  of  the  one  acre  tract,  adjoining 
Williamson,  which  brings  the  land  of  Samuel  Bear  up  to  that  line 
at  the  southern  end  of  the  tract.  He  gives  Samucd  the  land  to 
the  Kurtz  line,  and  calls  for  no  such  l^undary  in  the  devise  to 
David  Bear.  In  the  devise  of  the  residue  he  aescribes  the  lands 
of  which  that  residue  consists,  and  excludes  the  tract  in  question 
from  the  description.  The  other  claims  in  the  will  show  tnat  the 
devisor  did  not  intend  to  die  intestate  as  to  anv  part  of  his  estate. 

Judgment  for  the  plaintiff  on  the  case  stated. 

Error  assigned : 

The  court  erred  in  entering  judgment  for  the  plaintiff  on  the 
case  stated. 

The  case  was  submitted  without  argument  in  this  court. 

The  opinion  of  the  court  was  delivered.  May  27,  by 
BuRNSiDE,  J. — This  was  a  case  stated  in  an  amicable  eje<^mait 
and  submitted  on  printed  arguments.  The  question  arises  on  the 
last  will  and  testament  of  David  Bear.  He  devised  to  his  son 
Samuel  and  to  his  heirs,  '^  all  that  certain  tract  of  mountain  lasd 
of  nineteen  acres,  be  it  more  or  less,  as  surveved  and  marked  ol^ 
now  in  possession  of  his  said  son,  situated  in  the  Welch  mountaiDS, 

Earl  township,  adjoining  lands  of  John  Williamson  and — 

Kurtz,  and  I  also  give  and  devise  to  my  said  son  Samuel,  and  his 
heirs,  that  certain  lot  of  about  one  acre  of  land,  be  it  mcnre  or  les^ 
adjoining  the  said  tract  of  nineteen  acres  and  land  of  John  Will- 
iamson, and  also  in  possession  of  my  said  son."  By  a  draft  re- 
turned of  the  divisions  and  devises  in  the  will,  of  the  mountain 
tract,  the  boundary  of  the  last  mountain  lot,  devised  to  Samuel, 
contains  nine  acres  and  sixty-five  perches.  The  boundaries  of  the 
Williamson  tract  and  the  otib^s  mentioned  in  the  will,  are  pre- 
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served,  and  there  is  no  devise  of  any  land  within  these  boundaries. 
This  is  what  the  will  requires.  He  therefore  gave  the  whole  lot 
to  Samuel,  and  the  mistake  in  quantity  cannot  control  the  bound- 
aries. We  concur  with  the  learned  judge,  that  the  quantity  de- 
scribed in  the  will  cannot  control  the  boundaries.  The  lines  of 
Williamson  and  Kurtz,  as  well  as  the  nineteen  acres  which  the 
small  lot  called  for,  were  omitted  in  the  devise  of  the  residue  of 
his  estate,  under  wliich  the  plaintiff  claims. 

It  is  impossible  to  collect  from  the  will  that  the  plaintiff  has 
any  claim  to  the  lot  in  question,  or  that  the  testator  mtended  to 
die  intestate  of  any  part  of  his  estate. 

Judgment  a£Srmed. 


Ewing  vers^as  Fnrness. 

An  administrator  who  £ail8  in  a  tsuit,  institated  bj  himself,  ia  personally  liable 
for  the  costs. 

Error  to  the  Common  Pleas  of  Lancaster  county. 

This  was  an  action  by  Fumess,  administrator  of  Alexander  Ew- 
ing, V8.  Samuel  S.  Ewing,  to  November  term,  1844 — ^Trover  and 
conversion. 

On  the  17th  June,  1843,  Alexander  Ewing,  deceased,  assigned 
all  his  estate  for  the  benefit  of  his  creditors  to  Joseph  Ballanoe. 
The  assignee  filed  his  account  October  16,  1844,  and  on  the  25th 
November,  1844,  it  was  confirmed.  An  auditor  was  appointed  to 
distribute  the  balance  among  the  creditors.  His  report  was  con- 
firmed January  20,  1845,  and  the  creditors  paid  their  respective 
dividends  by  uie  assignee. 

An  action  of  Trover  and  Conversion  of  the  goods  and  chattels 
of  the  said  Alexander  Ewing,  deceased,  was  instituted  by  his  ad- 
ministrator, Oliver  Fumess,  to  November  term,  1844,  No.  78, 
against  Samuel  S.  Ewing,  which  resulted  in  favor  of  the  said  de- 
fendant, Samuel  S.  Ewing.  A  writ  of  error  was  sued  out  by  the 
plaintiff  and  the  Supreme  Court  afiirmed  the  judgment  of  the 
court  below :  2  Barr  479,  Ewing  vs.  Ewing. 

The  defendant,  Ewing,  then  issued  a  fi.  fa.  for  the  costs,  which 
was  returned  nulla  bona.  He  next  issued  a  fi.  fa.  de  bonis  pro- 
priis.  This  was  set  aside  b  j  the  court ;  but  no  entry  made  by  the 
derk  on  the  docket.  A  writ  of  error  was  taken  to  the  Supreme 
Court,  but  as  no  record  was  filed,  judgment  of  ^^ nonpros.'*  was 
entered.  The  defendant  then  issued  a  fi.  fa.  de  bonis  propriiSy 
which  was  set  aside  by  the  court  for  two  reasons,  to  wit :  that  the 
execution  was  issued  at  the  time  the  record  was  in  the  Supreme 
Court,  and  that  the  plaintiff  was  not  personally  liable.    The  de- 
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fendant  then  filed  a  certificate  December  8, 1849,  fr<Mn  the  Su- 
preme Court  in  the  Prothonotary's  office ;  and  on  the  12th  of  De- 
cember, 1849,  issued  another  fi.  fa.  de  bont$  propriiSy  which  was 
set  aside  by  the  court:  and  the  question  now  submitted  is,  wheth^ 
Oliver  Furness  is  liable  de  bonis  propriis  for  the  costs. 

His  Honor,  Judse  Lewis,  filed  an  elaborate  opinion,  in  which 
reference  was  made  to  the  case  of  Musser  vs,  Gt>od,  11  jS^.  &  & 
247,  and  to  the  cases  of  Muntorf  v».  Muntorf,  and  Penrose  vs. 
Pawling,  and  Show  vs.  Conway,  and  in  which  he  contended  that 
the  case  of  Musser  vs.  Good  nad  not  been  interfered  with  by  sub- 
sequent decisions. 

It  was  assigned  for  error: 

The  court  erred  in  setting  aside  the  execution ;  because  an  ad- 
ministrator who  fails  in  an  unjust  claim,  is  bound  to  pay  costs,  as 
well  when  he  sues  in  his  representative  character,  as  when  the 
cause. of  action  arises  after  the  death  of  the  testator. 

The  case  was  argued  for  plaintiflF  in  error,  Ewing,  by  A.  Men 
Smithy  with  whom  was  Stevens. — He  contended  that  the  adminis- 
trator was  personally  liable  for  the  costs:  see  2Bawle  180,  Mun- 
torf vs.  Muntorf;  SW.  &  S.  380,  Penrose  vs.  Pawling;  7  Barr 
136,  Show  vs.  Conway;  Amer.  Law  Loumaly  Nov.  1848,  p.  283; 
30  H.  0.  L.  R.  218,  Farley  vs.  Briant. 

Franklin^  for  defendant  in  error,  the  administrator. — This  was 
an  action  of  trover  and  conversion  of  the  goods  of  the  plaintiff's 
intestate.  There  was  no  suggestion  or  allegation  of  fault  on  the 
part  of  plaintiff.  He  established  a  prima  facie  right  to  recover; 
but  was  defeated  by  proof  of  acceptance  by  creditors  of  dec'd.  of 
a  dividend  of  the  assets  of  an  assignment,  under  which  the  as- 
signee had  received  part  of  the  consideration  of  the  transfer ;  as 
appears  by  the  report  of  case  in  2  Barr  479,  Ewine  vs.  Ewing. 
He  contended  that  the  administrator  is  not  personaUy  liable  for 
costs :  6  Maule  ^  Selwyn  178 ;  3  Bam.  ^  Aid.  213 ;  5  Eng. 
Com.  Law  Rep.  265 ;  23  do.  455;  Toller  on  ExWs.  439 ;  4  Term. 
Rep.  277;  11  S.  k  R.  247,  Musser  vs.  Good;  BrigJMy  on  OostSy 
109;  2  Pa.  Pra(?.  450. 

Per  Curiam. — ^Let  the  order,  setting  aside  the  execution,  be 
reversed,  op  the  authority  of  several  decisions  of  tiiis  Court  di- 
rectly in  point. 
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Thoogh  the  judge  was  wrong  in  his  reasoning,  that  the  statute  of  limitations 
was  a  bar,  yet  as  his  judgment  was  rig^t  it  will  not  be  reyersed. 

A  power  given  to  executors  to  sell  at  the  death  of  the  widow  is  well  executed, 
if  the  widow,  for  whose  benefit  the  sale  was  po8^>oned,  as  one  of  the  executors, 
join  in  the  deed,  and  the  fee  wiU  pass  to  the  purchaser.  The  intention  of  the  tes- 
tator goTems  the  case,  and  makes  it  an  exception  to  the  general  rule,  that  a  de- 
Tise  to  executors  to  sell  upon  a  contingency  cannot  be  executed  till  the  contin- 
gency happens.  The  remainder  men  cannot  complain  that  the  particular  estate 
was  yielded  before  it  would  otherwise  fall,  and  especially  if  benefitted  by  an  early 
application  of  the  proceeds. 

Error  to  the  Common  Pleas  of  LancaMer  County. 

This  was  an  aotion  of  ejectment  in  the  name  of  Christian  (xast, 
administrator  de  bonis  non,  &c.,  com  testamento  annexe  of  Jacob 
Hiestand,  deceased  V9.  David  R.  Porter. 

It  was  brought  to  recover  ten  acres  of  land  in  West  Hempfield 
township,  Lancaster  county. 

It  was  admitted  that  Jacob  Hiestand,  plaintiff's  testator,  died 
seized  thereof  in  November,  1816,  having  made  his  last  will  and 
testament,  of  which  he  appointed  his  wife  Barbara  executrix,  and 
his  son  Jacob  Hiestand  and  Cornelius  Crum,  executors. 

The  parts  of  his  will,  material  to  the  present  controversy,  are 
as  follows: 

**It  is  my  will  that  my  beloved  wife,  Barbara,  have  aU  my  per- 
sonal property  that  I  am  possessed  of,  and  have  the  mansion  house 
I  liye  in^  and  seven  acres  of  land,  more  or  less,  that  is  attached  to 
said  house,  together  with  all  the  buildings  thereon  erected;  to  have 
Mod  house  and  premises  during  her  natural  life,  and  all  profits 
mrising  therefrom  in  any  wise,  together  with  the  use  of  ten  acres 
of  woodland,  more  or  less,  adjoining  lands  of  Michael  Bachman, 
Jacob  Hiestand,  Jr.,  and  others,  situate  in  Hempfield  township 
aforesaid,  during  her  natural  life,  for  the  use  of  fencing  and  fire- 
wood and  other  necessary  uses;  but  she  is  not  to  sell  any  timber 
therefrom. 

<^It  is  my  will  that  all  my  other  lands  be  sold  as  soon  as  con- 
yenient  after  my  decease. 

"I  do  nominate  and  appoint  my  wife  Barbara  executrix,  and 
Cornelius  Crum  and  Jacob  Hiestand,  my  son,  executors  of  this 
my  last  will  and  testament;  giving  them  and  theur  survivors  full 
power  to  sell  and  convey  all  my  limds,  that  is  not  above  specified, 
for  the  widow's  use. 

"At  my  wife's  decease,  the  property  specified  for  her  use  and 
benefit,  is  to  be  sold  by  any  of  the  surviving  executors,  Cornelius 
Crum  and  Jacob  Hiestand ;  and  the  amount  what  it  seUs  for  divi- 
ded equaDy  among  my  children,  Mary  excepted." 
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Barbara  Hiestand,  mdoyr  of  testator,  lived  till  Januarj,  1842, 
when  she  died.  On  the  25th  of  January,  1847,  the  Orphans' 
Court  of  Lancaster  county  vacated  the  letters  testamentary  to 
Cornelius  Crum  and  Jacob  Hiestand;  and  on  the  1st  of  December, 
1847,  letters  testament^^ry,  with  the  will  annexed,  were  granted  to 
Christian  Gast,  the  plaintiff. 

This  suit  was  brought  1st  December,  1847,  to  recover  the  ten 
acres  devised  in  the  will  of  Jacob  Hiestand,  Sr.,  to  his  wife's  use 
during  her  life,  and  directed  to  be  sold  by  his  executors  after  his 
decease. 

Defendant  claimed  under  a  conveyance  dated  June  2,  1818, 
Barbara  Hiestand,  Cornelius  Crum  and  Jacob  Hiestand,  executors 
of  Jacob  Hiestand,  deceased;  for  J400,  purporting  to  convey  the 
premises  to  Joseph  Detweiler  and  his  heirs,  in  pursuance  of  the 
will;  and  possession  under  sud  deed  and  sundry  mesne  conveyan- 
ces in  defendant  and  those  under  .whom  he  cbums,  from  its  date 
to  the  present  time. 

Plaintiff  claimed  that  the  deed  referred  to  was  void,  for  want  of 
power  in  the  executors  to  sell  during  the  widow's  life  time ;  and 
that  the  possession  was  not  adverse  to  him  until  her  death,  in  1842. 

The  first  bill  of  exceptions  was  to  the  admission  by  the  court  of 
the  testimony  of  Jacob  Hiestand,  Jr.,  one  of  the  executors  in  the 
will.  The  plaintiff  objected  to  him  as  incompetent,  and  to  the  tee* 
timony  offered  as  inadmissible. 

His  testimony  went  to  shew  a  verbal  assent  of  all  the  distribu- 
tees under  Jacob  Hiestand's  will  to  the  sale  of  the  ten  aorea  by 
the  executors,  during  the  life  of  the  widow;  and  wa£  objected  to 
by  plaintiff  as  being  the  creation  of  an  interest  in  land  by  parol. 

The  court  instructed  the  jury,  that  under  the  evidence  the  de- 
fendant was  entitled  to  a  verdict;  taking  from  their  consideration 
the  credibility  of  Jacob  Hiestand's  testimony,  and  all  the  points 
made  in  the  case  by  both  plaintiff  and  defendant,  and  placing  it 
on  the  ground  that  the  statute  of  limitation  was  a  bar  to  plain- 
tiff's recovery. 

On  the  trial,'defendants,  in  addition  to  the  testimony  of  Jacob 
Hiestand,  and  other  testimony,  also  offered  a  lease  by  Jaoob  Gam- 
ber  to  David  R.  Porter,  of  a  furnace,  and  a  right  to  raise  ore  from 
the  land  in  dispute;  also,  a  release  by  plaintiff  to  defendant  c£ 
damages,  on  account  of  Im  taking  ore  as  aforesaid,  and  some  pa- 
rol testimony  in  relation  to  the  release. 

Points  were  presented  to  the  court  on  each  side. 

The  errors  assigned  were: 

1.  The  court  erred  in  admitting  the  evidence  set  forth  in  the 
first  and  second  bills  of  exceptions. 

2.  The  court  erred  in  withdrawing  the  whde  case  from  the 
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consideration  of  the  jury,  and  instructing  them  that  the  defendant 
was  entitled  to  a  verdict. 

8.  The  court  erred  in  refusing  to  answer  plaintiff's  points. 

FrafMm  and  Stevens  for  plaintiff  in  error. — They  contended 
that  on  a  devise  to  executors  to  sell,  on  a  contingencj,  a  sale,  be- 
fore happening  of  contineencry,  is  void. 

They  cited  1  Bin.  646,  Smith  v%.  Folwell;  8  A  &  J2.  299, 
Sweigart  v%.  Frey;  8  Wheat.  495,  Daly  v%.  James;  11  S.  k  B. 
811,  Clark  vs.  Riddle;  10  WatU  274,  Loomis  vs.  McGlintock; 
Sugden  on  Powere,  849-50. 

That  the  consent  of  a  tenant  for  life  does  not  validate  the  sale, 
as  against  persons  entitled  to  proceeds  of  sale,  to  be  made  after 
his  death.    8  WaUs  208,  Hav  ve.  Mayer. 

That  though  the  heirs  mieht  have  taken  advantage  of  the  aliena- 
tion by  the  widow,  as  a  foifeiture,  thev  were  not  Dound  to  claim 
it  as  such,  but  had  a  right  to  await  the  determination  of  her  in- 
terest, under  the  devise  to  her,  before  instituting  proceedings  to 
recover  from  her  alienee.  CWp^689,  Doe  ve.  Howe;  2  Dow.  & 
Byl  38 ;  16  Eng.  Com.  Law  Rep.  69. 

Parke  for  defendant  in  error. — The  sale  was  good.     He  cited 

8  Ban  426;  15  Law  Lib.  187;  3  Atk.  117;    Vmer  Devise  R  e 

pi.  7,  vol.  8  j^.469 ;  Oro.  Oar.  382 ;  Hargrove's  Co.  LiU.  146, 118 

A.\  15  S.  &  R.  101;  4  Rawle  88;  9  iS.  4;  R.  268;   1  P. 

Wms.  149. 

That  the  parties  were  estopped,  5  W.  k  S.  205;  6  Barr  228; 
VlS.kR.&64;  8  Watts  2S0;  1  JJatrfol71;  7  A  &  i2.48. 

The  opinion  of  the  court  was  delivered,  May  28,  by 
RoQBRS,  J. — ^The  learned  judge  thought  proper  to  instruct  the 
jury,  that  on  the  whole  evidence  the  deiendant  was  entitled  to  a 
verdict.  The  charge  is  undoubtedly  olmoxious  to  the  objection 
that  it  took  from  the  consideration  of  the  iury  the  credit  to  be  at- 
tached to  the  testimony  of  Jacob  Hiestano,  a  witness  relied  on  by 
the  defendant,  in  support  of  part  of  his  defence;  and  if  there  was 
nothing  else  in  the  case,  this  alone  would  entitle  the  plaintiff  to  a 
reversal  of  the  judgment.  But  excluding  this  testimony,  the 
anestion  arises,  whether  Uie  court  erred  in  giving  a  peremptory 
airection  to  the  jury  to  find  for  tiie  defendant.  It  is  said  the  court 
placed  the  instruction  on  the  ground  that  the  statute  of  Gmitationa 
was  a  bar  to  the  plidntiff 's  recovery.  But  be  this  as  it  may,  this 
is  immaterial,  as  we  have  nothing  to  do  with  their  reasons.  If 
the  judgment  is  right,  it  cannot  be  disturbed.  A  right  Judgment 
may  be  given  for  a  wrong  reason;  and  when  no  injury  is  done  to 
the  compliunant,  the  ju^^nent  must  be  permitted  to  stand. 
Several  grounds  of  de&nee  were  taken  at  the  trial,  one  of  which 
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only,  in  the  view  we  take  of  the  case,  will  it  be  necessary  to  con- 
sider, viz :  Was  the  power  to  sell  well  executed  in  the  life  time  of 
the  widow,  she  being  one  of  the  execntors  making  the  sale, 
and  executing  the  deed.  If  this  question  be  answered  affirma- 
tively, there  is  an  end  of  the  plaintiff's  title,  and  consequently  no 
fault  can  be  found  with  the  directions  of  the  court 

The  plaintiff  contends  that  when  a  testator  devises  real  estate 
to  executors  to  sell,  on  a  certain  contingency,  if  the  sale  be  made 
before  the  contingency  happens  the  sale  is  void,  and  conveys  no 
title  to  the  purchaser.  For  this  position  he  relies  on  Smith  vs. 
Folwell,  1  Bin.  546;  Sweigart  vb.  Frey,  8  &  &  jB.  299;  Loomis 
V8.  McClintock,  10  W.  274,  and  Hay  vb.  Mayer,  8  W.  20S.— 
That  this  is  true,  as  a  general  proposition,  cannot  be  denied;  nor 
am  I  disposed  to  quarrel  with  the  position  of  Lord  Coke,  who 
takes  it  for  granted,  Co.  Lit.  113,  that  where  there  is  a  devise  to 
A.  for  life,  and  that  after  his  decease  the  estate  shall  be  sold,  the 
sale  cannot  be  made  during  A's  life,  but  must  be  delayed  till  lus 
decease,  although  that  opinion  Mr.  Hargrave,  in  note  2,  Co. 
Lit.  113,  shews  to  be  at  least  a  doubtful  point,  on  authority,  and 
is  in  direct  opposition  to  the  case  of  Uvedale  v%.  Uvedale,  o  Atk. 
117.  The  devise  was  to  the  wife  for  life,  and  after  her  death  the 
testator  willed  that  the  same  should  be  sold,  and  Lord  Hardwicke 
said  that  the  words,  after  her  decease,  were  not  put  in  to  postpone 
the  sale.     It  is  true,  that  in  a  case  before  the  Court  of  Exche- 

Juer,  in  which  the  case  of  Uvedale  vb.  Uvedale  was  dted,  where  the 
evise  was  to  A.,  the  testator's  wife,  for  life,  and  after  her  de- 
cease a  power  to  trustees  to  sell  and  pay  the  money  amone  the 
children  of  B.,  who  had  an  infant  child  then  living  the  court  neld, 
that  a  sale  could  not  be  made  till  after  the  widow's  decease,  Meyrick 
VB.  Coutts,  Exchequer,  8,  July,  1806,  M«.  vide  Sugden  on  Powers, 
350,  sec.  7.  The  reason  for  which  the  judgment  was  rendered  is  not 
given  in  Sugden  on  Powers.  I  cannot,  therefore,  say  on  what 
grounds  they  proceeded,  although,  if  I  may  be  allowed  to  conjec- 
ture, it  was  because  the  proceeds  were  to  go  to  the  children  of  R, 
at  the  time  of  her  death,  B.  being  living,  some  of  whom  might 
not  have  been  in  esse  at  the  time  of  the  happening  of  the  contin- 
gency. The  bill,  which  was  an  amicable  one,  was  filed  by  the 
widow,  against  the  trustees  and  the  infant,  for  an  immediate  sale. 
Had  the  widow  been  the  only  person  in  interest,  the  decree  would, 
I  am  induced  to  believe,  have  been  otherwise.  A  review  of  the 
authorities,  at  any  rate,  indicate  that  even  when  no  consent  is 

fiven,  the  power  to  sell  is  at  least  doubtful.  None  of  the  cases 
owever  cited  touch  this  point.  The  distinction  is,  that  the 
widow,  for  whose  benefit,  as  is  apparent  from  the  will,  the  sale  is 
postponed,  has  signified  her  consent  by  joining  in  the  deed,  the 
whole  title  to  the  property  is  sold,  out  and  out,  for  a  full  and  fair 
price,  and  the  fee,  in  the  entirety,  consequently  vests  in  the  pur- 
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chaser.  That  the  cases  eited  are  unlike  this,  is  shown  from  tiiis 
consideration,  that  in  Smith  v%.  FolweU,  the  sale  was  on  a  contin- 
gency which  never  happened.  Hays  v%.  Myers,  was  the  caae  of  a 
tenant  fot  life,  who  did  not  assent  to  the  sale,  and  therefore  the 
property  could  not  be  sold  for  its  whole  value.  Sweigart  v%.  Frey, 
administrator,  is  ruled  on  the  idea  that  by  the  will  the  testator 
made  the  time  of  sale  an  important  circumstance  in  the  power 
^ven  to  the  executors.  Assuming  the  position,  I  grant  the  sale 
IS  void,  for  no  sale  is  valid  whichis  made  before  the  time  fixed  by 
the  testator  has  arrived.  No  person  doubts  the  power  of  the  tes- 
tator, either  with  or  without  reason,  to  postpone  the  sale,  and  where 
this  clearly  appears,  as  in  Daly  v%.  James,  8  Wheal.  495,  the  will 
of  the  testator  cannot  be  gamsayed.    But  this,  like  ev^  other 

auestion  pertaining  to  wills,  is  a  questicm  of  intention,  which  in 
iiis,  as  in  all  other  cases,  is  the  cardinal  rule.  It,  therefore,  is 
narrowed  down  to  the  single  point  of  the  meaning  of  the  testator 
in  the  use  of  the  words:  "At  my  wife's  decease,  the  property 
specified  for  her  use  and  benefit,  is  to  be  sold  by  any  of  the  sur- 
viving executors,  and  the  amount  it  sells  for  divided  equally  amoujg 
my  children,  Mary  excepted."  Did  he  intend  that  this  part  of  his 
estate  should  not  be  sold  until  her  death,  although  the  widow 
who  was  alone  interested  in  the  postponement,  consented  to 
the  sale.  Without  her  permission,  I  aeree  it  could  not  be  sold, 
because  it  would  necessarily  prejudice  the  children,  if  sold  subject 
to  her  interest.  But  when  the  title  is  sold  out  and  out,  when  she 
consents  to  the  sale,  and  when  the  children  are  entitled  to  the  pro- 
ceeds, on  the  sale  being  made,  I  perceive  no  valid  objection  to  it, 
inasmuch  as  no  person  is  ii\}ured  by  the  transaction.  An  inspec- 
tion of  the  will  shews  clearly  that  such  could  not  have  been  his 
intention.  Had  such  a  combination  of  drcumstances  occurred  to 
him,  it  is  probable  he  would  have  provided  for  it,  by  giving  power 
to  sell,  where  the  evidence  showea  it  to  be  for  her  l^nefit.  His 
design  was  not  to  devise  lands,  but  to  sell  and  distribute  the  pro- 
oeecU  of  his  estate,  after  paying  all  debts,  except  that  part  which 
he  deemed  necessary  as  a  comfortable  provision  for  his  wife. — 
There  is  no  evidence  of  an  intention  to  postpone  the  sale,  nor  does 
it  appear  that  he  considered  time  as  material  for  the  interests  of 
the  children,  to  whom  the  proceeds  were  bequeathed.  Had  it  not 
been  for  the  wish  to  provide  for  his  wife,  there  can  be  no  doubt  he 
would  have  ordered  &e  whole  of  his  estate  to  be  immediately  sold 
for  purposes  of  distribution.  In  the  cases  cited  there  is  either  a 
precise  number  of  years  fixed,  as  in  10  WM%  274,  or  the  contin- 
gency never  happened,  as  in  1  jBiw.  546,  and  8  Wheat.  495;  or 
there  was  no  power  to  sell  at  all,  as  in  11  ^.  ft  JS.  811,  or  it  depen« 
ded  on  the  time  of  the  happening  of  a  particular  event,  when,  for 
want  of  the  assent  of  the  tenant  for  life,  the  property  could  not  be 
sold  for  a  fair  price.  In  the  particulars  enumerated,  this  caae 
VOL.  I. — 2i. 
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differs  from  those  eited.  Here  there  was  no  nncertaiiit j  in  the 
persons  entitled  to  take.  An  immediate  sale  and  distribniion  was 
for  the  interest  of  all,  ezoept  the  widow,  who  by  joining  in  the 
deed,  assented  to  the  sale.  As  this  provision  in  me  wiu  was  in- 
tended for  her  benefit,  it  is  text  law  that  she  had  a  right  to  mivt 
it.  She  would  be  estopped  by  her  deed.  It  wonld  be  against 
equity  that  the  purchaser  should  lose  his  land,  after  payins  the 
purchase  money  to  the  executors,  who,  it  is  to  be  pesome^  dis- 
tributed it  among  those  legally  entitled  to  receiTe  it.  It  cannot 
be  endured  that  the  heirs  or  distributees  should  get  the  land  and 
the  money  both. 

Judgment  affirmed. 
Mr.  Justice  Coulteb  dissented,  holding  the  case  to  be  within 
the  general  rule,  that  there  was  no  power  to  sell  before  the  death 
of  the  widow,  and  there  was  no  provision  made  before  that  time 
for  distribution  of  the  proceeds. 


Good  verstis  Mylin. 

upon  the  second  trial  of  a  cause,  in  wMch  a  former  Jtoulgmentbas  been  rereraed, 
the  oonnBel  of  either  parfy  has  not  a  legal  li^t  to  read,  to  tiie  jury,  the  o^nion 
of  the  Supreme  Court  The  Jury  are  to  take  the  law  of  the  case,  not  ftxym  the 
report  of  a  former  trial  of  it,  but  fh>m  the  presiding  judge,  whose  direction  is  a 
Bulject  of  roTision.    The  case  of  KoUe  f».  M'Glintock,  6  W,k8.  68,  espUined. 

EnnoR  to  the  Common  Pleas  of  Lanc€uter  county. 

This  was  an  action  brought  by  Mylin  t;^  Good. 

It  was  an  action  on  the  case  for  a  nuisance,  broujzht  to  reeover 
damages,  for  flooding  back  upon  the  miUs  and  tau  race  of  the 
plaintiff  below,  &c. 

The  case  was  before  the  Supreme  Court  before,  and  is  reported 
in  8  Ba/rr,  61,  57. 

After  t^e  record  was  returned  from  the  Supreme  Court,  the 
declaration  was  amended.  On  the  trial,  the  evidence  being  closed 
by  both  parties,  plaintiff's  counsel  addressed  the  jury. 

Defendant's  counsel,  in  his  argument  to  the  jury,  offered  to 
read  to  the  jury  the  opinion  of  the  Supreme  Comrt,  delivered  in 
this  case  by  the  Chief  Justice,  8  Barr  54,  Good  vn.  Mylin.  To 
this  the  plaintiff's  counsel  objected.  The  Court  then  desired  the 
defendant's  counsel  to  state  die  purpose  for  which  he  mropoeed  to 
read  the  opinion,  and  the  points  to  be  proved  by  it.  The  counsel 
thereupon  stated,  that  he  proposed  to  read  it  to  prove  aU  the 
paints  contained  in  it.  Whereupon,  the  Court  refused  permission 
to  read  the  opinion  to  the  jury  for  the  purpose  stated,  because  all  the 
points  of  law  contained  in  the  opinion  do  not  now  arise  on  the  trial 
of  the  issue;  the  evidence  in  relation  to  the  sluices  having  been 
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ttjee^  in  eonfonmtj  to  that  oiaiiKm,  and  tkere  is  no  endence  of 
some  of  the  fiMts  stated  and  reronred  to  in  the  opkii<Hi-— and  also 
for  othw  reasons  not  now  stated.  To  which  ^  defendant's  eonn* 
sel  excepted. 

The  case  was  argued  by  Ford  for  pkdntiff  in  enw. 

Exception  and  argqment. 

L  The  <Hily  error  assigned  in  this  ease  is,  that  the  coort  below 
erred  in  refosmff  topermit  the  counsel  for  the  defendant  to  read 
the  (pinion  of  ute  ChidP  Justice  in  the  case  of  Good  vs.  M  jlin,  8 

This  we  hxM  to  have  heea  clearly  erroneous,  and  beHere  diat 
Uie  right  of  covnsd  to  read  the  opimons  of  the  Supreme 
Cc^ort  on  the  trial  of  a  cause  is  fully  settled  in  the  case  of  Noble 
v$.  McGUntock,  6  W.  A  S.  6S.  The  syllabus  of  which  is  as  fol- 
lows, viB:— 

^^  Upon  the  second  trial  of  a  caiue,  in  which  a  f<Nrmer  judgment 
has  been  reyersed,  the  counsel  of  either  party  has  a  legu  right  to 
read  the  opinion  of  the  Supreme  Court  to  the  jury." 

The  reasoning  of  K^medy,  J.,  who  ddrrered  the  opinion  in 
diat  case,  we  re^urd  to  be  so  conclusive,  as  to  render  unnecessary 
imy  furthiOT  amplificatioa. 

Franklin  for  plaintiff  in  errotr. 

The  opinion  of  Justice  Kennedy  in  NoUe  tw.  M cGlintock,  6  W. 
k  S.  68,  does  not9ni^[>ortthesyUM>usof  tiier^Mrter:  die  learned 
judge  explicitly  declaring  that  the  court  will  not  reverse  on  the 
srouand  here  taken.  The  point  in  that  case  arose  under  entirely 
different  circumstances  from  those  presented  in  die  present  case : 
uid  the  opinion  on  the  former  trial  was  inapplicable  to  a  different 
state  of  the  evidence^  and  could  only  be  calculated  to  mislead  die 
jury. 

The  opinion  of  the  court  was  delivered  by 

GmsoK,  C.  J. — ^The  point  decided  in  Noble  vs.  M'GBntock,  6 
W.  ^  /9.  68,  is,  that  a  refusal  to  let  the  opinion  of  the  Supreme 
Court  be  read  to  the  jury,  as  the  law  of  the. case,  is  not  error  fiar 
which  this  court  will  reverse;  but  the  reasons  for  it  seem  not  to 
have  been  fully  stated.  The  jury  are  to  take  the  law  of  die  case, 
not  from  the  report  of  a  former  trial  of  it,  but  from  the  lips  of  the 
presiding  judge  whose  direction  is  a  subject  of  revision.  It  is  no 
objection  to  tms,  that  the  facts  may  be  complicated  widi  principles 
of  law;  and  that  the  jury  may  find  a  general  verdict.  The  law  and 
die  fact  are  separable  in  every  case ;  and  the  province  of  the  judjge, 
and  die  province  of  the  jury  are  equally  so,  the  judge  furnishing 
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the  rule  with  its  application  beforehand,  and  liiejiirjr  famishing  the 
fact,  when  it  is  established  to  their  satisfaction.     Tlras  in  eyerj  ca^e 
the  judge  may  respond  to  the  law,  and  the  jury  to  the  &ct.    But 
if  the  law  cannot  be  separated  from  fact,  by  the  judge,  as  it  must 
be  to  enable  him  to  give  a  binding  direction,  can  it  be  separated 
by  the  opinion  of  the  Snpeme  Conrt?  or  will  the  jury  always  be 
able  to  apply  it  to  the  circumstances  ?    If  the  judge  is  to  apnly  it 
for  them,  why  not  assign  to  him  the  proyince  of  stating  it  i    It 
is  not  easy  to  see  how  he  can  do  the  one,  without  domg  me  other. 
If  the  juJ^ent  of  the  Supreme  Court  coincides  with  the  direc- 
tion, it  is  superfluous;  for  as  the  jury  are  bound  to  follow  the 
direction,  it  needs  no  corroboration;  if  it  does  not,  then  the  judg- 
ment is  to  haye  an  operation  outside  of  the  direction,  for  whidi 
no  one  is  responsible:  and  as  no  bill  of  exceptions  can  be  taken  to 
the  reported  opinion,  though  the  court  of  error  may  haye  duoiged 
its  mind,  the  injury  from  suffering  counsel  to  read  it  to  the  jury, 
for  their  goyemment,  would  be  remediless:  for  tiie  court  woud 
scarce  be  expected  to  award  a  new  trial,  in  the  fiiee  of  a  judg- 
ment of  the  court  of  last  resort.    But  should  it  be  awarded,  the 
judgment  of  the  Supreme  Court  would  haye  no  other  effect  than 
to  complicate  the  case,  and  produce  two  trials  instead  of  one. 
But  the  case  may  stand  before  the  jury,  on  new  and  different  eyi- 
dence,  yet  the  reported  oi)inion  would  scarce  fail  to  haye  an  influ- 
ence on  the  yerdict.    Besides  in  the  discussion  of  a  principle,  the 
most  cautious  judge  may  throw  out  a  dictum,  which  neither  he  nor 
any  one  of  his  brethren  had  time  to  examine,  and  which  is,  in 
truth,  not  the  point  intended  to  be  decided.    With  what  chance 
of  success  would  the  presiding  judge  attempt  to  enforce  a  different 
principle,  if  the  dictum  could  be  held  up  to  the  jury,  as  an  autho- 
rity emanating  from  a  superior  power  ?    Again,  the  opinion  of  the 
court  of  errors  is  sometimes  based  on  an  erroneous  statement  of 
facts,  extracted  from  the  paper  book,  which  would  freopently  mis- 
lead the  jury  in  mattw  of  fact.    Finally — ^if  the  direetion  is  right, 
no  harm  is  done  by  excluding  eyery  thing  else:  if  it  is  wrong,  it 
may  be  set  right  on  a  writ  of  error,  and  still  no  harm  d(me;  and 
we  do  not  reyerse  for  an  error  which  has  practically  done  no  mis- 
dbief .    For  these  considerations,  the  presiding  Wge  may,  at  his 
discretion,  reeerye  the  opinion  of  the  Supreme  Cowt  for  his  own 
guidance. 

Judgment  affirmed. 
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Haines  versfos  Stauffer. 

A  pTOBUBe  by  %  banknipt  after  Ms  disdutrge  to  pay  a  debt  eiisting  against 
him  before  bis  discharge,  is  binding  upon  him.  See  Gomfbrt  v,  Sisenbtse-Mleoi- 
ded  at  Harrisbnrg,  in  1849. 

A  Court  of  Common  Pleas  has  a  right  to  make  roles  as  to  the  presentation  of 
points ;  and  it  is  not  error  to  revise  instmctions  where,  aeoording  to  the  rale,  they 
haye  not  been  iobmitted  to  the  opposite  ooiinseL 

Error  to  the  Common  Pleas  of  Laneaater  county. 

This  was  an  action  on  the  case  instituted  by  Sarah  Haines  et 
al.,  executors  of  Haines,  dec'd.,  v%.  Stauffer,  on  a  promissinry  note, 
purporting  to  be  dated  December  12,  1843,  and  alleged  to  have 
been  ffiven  by  the  defendant  to  the  plaintiff's  testator,  for  $600 
payable  at  three  days.  The  defendant  denied  that  he  ever  exe- 
cuted a  note  to  Haines,  of  the  date  aforesaid ;  alleged  that  he  was 
discharged  under  the  bankrupt  law  on  the  80th  of  September, 
1842,  and  that  preyious  to  his  discharge  as  aforesaid,  he  had  given 
to  the  plaintiff's  testator  a  note  for  $600,  and  that  the  one  now 
in  suit,  was  the  same,  with  the  date  altered  so  as  to  bring  the 
date  after  the  time  of  his  discharffe. 

On  the  trial,  the  plaintiffs  called  (George  Leaman,  who  sti^wd, 
that  about  the  time  that  Stauffer  took  the  bankrupt  law,  whether 
immediately  before  or  after  witness  did  not  recollect,  Stauffer  in 
conversation  with  witness,  as  to  what  old  debts  he  would  pay,  said 
that  Groves  and  Haines  had  been  great  friends  of  bis,  and  that  he 
would  not  let  them  stick — Stauffer  said  that  he  would  not  leave 
Grove  or  Haines  stick;  they  had  always  been  good  customers  of 
his.    We  were  talking  about  debts  existing  before  he  failed. 

Defendant's  counsm  excepted  to  the  testimony  of  Leaman. 

Defendant's  counsel  examined  Morton  and  Peck,  as  to  declara- 
tions by  Haines,  to  the  effect  that  the  note  for  $600,  which  he 
held  against  Stauffer,  was  executed  before  Stauffer  took  the  bene- 
fit of  the  bankrupt  law. 

This  case  was  before  the  Supreme  Court  before :  See  lOih  Ban 
863. 

On  the  trial,  defendant's  counsel  submitted  to  the  court  a  num- 
ber of  points,  wUch  the  court  declined  to  answer  specifically,  be- 
oause  no  copy  of  them  was  furnished  to  the  opposite  counsel  before 
the  arguments  proceeded  before  the  jury,  according  to  rule  No.  5. 

Charge  of  his  Honor,  Judge  Lewis. 

This  IS  an  action  upon  a  promissory  note  for  the  sum  of  $600, 
beai:ing  date  the  12th  December,  1843.  The  defendant  was  dis- 
charge under  the  Bankrupt  Law  on  the  30th  September,  1842, 
and  alleges  that  the  note  in  suit  has  been  altered  in  its  date 
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from  a  period  prior  to  the  dischsrse,  for  the  purpose  of  ayoiding 
the  ^ect  of  the  discharge.  The  nand  writing  of  the  defendant 
has  been  established  in  the  nswJ  way,  and  no  witness  has  stated 
his  belief  that  the  si^atnre  is  not  genuine,  or  has  pointed  out  any 
part  of  the  note  in  imich  he  thinks  an  aHmtton  has  betm  made ; 
nor  can  the  eonrt  perceive,  upon  the  face  of  the  note,  any  eviden- 
ces of  alteration.  But  the  defence  chiefly  relied  upcm  consists  of 
declarations  alleged  to  have  been  made  by  Fredendc  Hwnes,  in 
his  life  time,  after  the  12th  December,  1848,  as  stated  by  William 
Morton  and  mcholas  Peck,  in  their  testimo^.  These  declara- 
tions are  inconsistent  with  the  fSlM^t  that  Mr.  Haines  had,  at  that 
time,  the  possesion  of  the  note  in  question.  In  deciding  upon 
the  e£fect  of  these  declarations,  the  court  and  jury  are  bound  hj 
tilie  law,  as  decided  by  the  Supreme  Court,  in  the  opinion  in  ibis 
cause,  as  read  to  the  jury  1^  both  defendant's  comisel.  The  case 
is  therefore  referred  to  tiie  iury  under  the  rule  there  laid  down. 
If  the  note  be  genuine  the  piaintift  are  entitled  to  recoyer.  If  it 
be  not  genuine,  or,  which  is  the  same  thin^,  if  its  date  be  altaed 
in  the  mann^  alleged,  as  stated  already,  the  plaintiffii  cannot  re- 
cover. 

The  10  points  are  not  answered  because  a  copy  was  not  fur- 
nished to  the  opposite  partjr  according  to  the  rule  of  court ;  and 
because  the  instrudaons  afaready  given  appear  to  be  all  that  the 
case  requires. 

Defendant  excepts  to  charge  before  verdict. 

November  28, 1849,  verdict  for  plaintilb  for  1814  50. 

Errors  assigned. 

1.  The  court  erred  in  admitting  the  testimony  of  Oeorge  Lea- 
man,  to  prove  that  in  conversation  with  the  defendant,  as  to  what 
debts  he  would  pay,  he  said  that  Mr.  Grove  and  Maj.  Haines  had  been 
great  friends  of  ms,  and  he  would  not  let  them  stick ;  this  is  ex- 
cepted to  as  well  on  account  of  the  subject  matter,  as  to  the  time 
when  the  conversation  took  place. 

2.  The  court  erred  in  charging  the  juiy  that  the  defence  chiefly 
relied  upon  consisted  of  declarations  aUeged  to  have  been  madte 
by  Frederick  Haines,  in  his  life  time,  Jcc,  as  stated  by  William 
M<nton  and  Nicholas  Peck.  The  court  should  have  instructed 
Ae  jury  that  these  declarations  were  positively  proven  by  testi- 
m<my  unimpeached  and  uncontradicted,  and  was  tiie  highest  testi- 
mony that  could  be  offiBred  against  the  defendant. 

8.  The  court  erred  in  retoing  to  charge  upon  the  points  sub- 
mitted by  the  defendant. 

The  case  was  argued  by  Ltrng,  for  plaintiff  in  error,  Stauffer. 

The  Court  £d  not  hear  Stevens  in  repfy. 
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The  ojnnion  of  the  court  was  delivered,  May  20,  by 

Bu&NSiDB,  J. — -There  was  no  error  in  the  court  admitting  the 
evidence  of  George  Lesman,  who  poved  that  the  defendant  de- 
clared that  he  womd  pay  Major  Haines,  who  had  been  his  friend, 
uid  he  would  not  let  iiim  stick.  The  time  of  this  declaration,  as 
well  as  the  subject  matter  of  it,  were  for  the  jury,  under  the  care 
and  direction  of  the  court.  The  evidence  was  admissible  in  ac- 
cordance with  the  ruling  of  this  court  in  many  cases. 

In  Kingst(m  v$.  Whitfton,  2  S.k  B.  208^  it  was  held  that  where 
&  debtor,  previous  to  his  bankruptcy,  promises  a  particular  credi- 
tor to  pay  the  debt,  when  he  sludl  be  able,  his  certificate  of  a  dis- 
charge under  the  act  of  1800,  is  no  bar  to  an  action  on  the  new 
promise,  although  the  original  debt  might  have  been  proved  under 
the  commission ;  nor  need  the  new  promise  be  made  to  an  agent 
of  the  creditor,  to  give  a  good  cause  of  action ;  McKinley  v$.  Oke- 
9on,  6  Barr  869. 

The  principle  is  further  illustrated  in  Comfort  for  Milliken  vs. 
Eisenbise,  decided  in  Harrisburg,  in  May  last,  but  not  yet  reported. 
It  is  there  held  that  a  promise  by  a  bankrupt  to  pay  a  debt  dis- 
charj^  bv  certificate,  is  binding,  though  not  made  to  the  creditor, 
or  his  authorised  agent.  We  think  that  the  evidence  was  properly 
admitted. 

The  second  error  is  to  the  charge  of  the  court.  Upon  a  care- 
ful examination  of  the  evidence  and  the  charge,  we  see  no  error. 
The  jury  were  instructed  that  the  defendant  s  signature  to  the 
note  was  proved  in  the  usual  way.  The  defence  and  allegation  <^ 
the  defendant  was,  that  the  note  in  suit,  which  bore  date  subse- 
quent to  the  discharge  and  certificate  under  the  bankrupt  law,  had 
been  altered  in  its  date,  from  a  period  prior  to  the  discharge,  for 
the  purpose  of  avoiding  the  efiect  of  the  bankruptcy.  The  face 
of  the  note  exhibited  no  evidence  of  the  alteration  to  sustain  this 
allegation.  The  defence  rested  solely  on  the  alleged  declarations 
of  Haines,  as  proved  by  Morton  uid  Peck,  that  he  held  a  note 
for  $600,  dated  prior  to  the  proceedings  and  discharge  in  bank- 
ruptcv,  and  there  was  no  way  to  recover  it,  unless  he  got  a  new 
note  from  Stouffer.  The  case  of  Hunes  tw.  Stauffer,  in  10  Barr 
868,  is  not  inconsistent  with  the  ruling  of  this  case.  There,  the 
court  submitted  as  a  fact  to  the  jury,  we  ingenious  suggestion  of 
the  defendant's  counsel,  of  which  tiiere  was  no  evidence.  The  de- 
termination of  this  court  was,  that  where  a  state  of  facts  could  not 
be  inferred  on  a  demurrer  to  evidence,  it  was  aror  to  submit  their 
determination  to  a  ^ury.  I  think  the  case  was  fairly  put  to  the 
jury,  under  the  evidence,  and  in  accordance  with  Ae  prindples 
settled  by  the  Supreme  Court ;  and  the  jury  were  instructea,  if 
they  found  the  note  in  suit  given  by  the  defendant  as  it  purport^ 
the  plaintiff  was  entitled  to  a  verdict.  If  it  was  not  given  as  it 
purported,  or  its  date  altered,  the  plaintiff  ought  not  to  recover. 
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A  court  has  no  right  to  submit  a  point  assumed  bf  counsel  with- 
out some  evidence  from  which  it  might  be  fairly  inferred. 

The  learned  counsel  had  requested  the  court  to  instruct  the 
jury  on  some  ten  points — ^which  the  court  refused  to  notice,  be- 
cause they  were  not  furnished  to  the  opposite  counsel,  agreeably 
to  the  rule  of  the  Common  Pleas,  and  because  the  instructions,  in 
the  ffeneral  charge,  were  all  the  case  required. 

The  Common  Fleas  has  a  right  to  make  rules,  regulating  a  re- 
quest for  instructions  on  points.  Many  cases  have  been  reyersed, 
in  this  court,  on  points  put  and  answered  by  the  court,  near  to^  or 
at  the  close  of  a  charge,  artfully  put  by  ingenious  and  able  coun- 
sel, which  had  not  been  considered  by  counsel  on  the  trial,  or 
carefully  considered  by  the  judge.  This  is  a  practice  of  profes- 
sional skill  with  which  I  have  been  long  familiar.  The  courts  owe 
it  to  themselves,  as  well  as  to  suitora,  to  make  such  rules  as  will 
prevent  surprise,  and  enable  them  to  answer  upon  reflection,  and 
without  a  waste  of  the  public  time.  Here  the  rule  of  court  had 
not  been  complied  with,  and  the  defendant's  counsel  were  not  en- 
titled to  an  answer. 

The  judgment  is  affirmed. 


Lancaster  Bank  versus  Myley. 

Real  estate  may  be  held  in  parinerthip,  provided  sach  intention  be  manifested  by 
mriting  put  on  record.  This  intention  is  sufficiently  manifested  in  the  case  of  a 
sheriff's  deed  to  the  firm,  by  the  record  of  it  in  the  prothonotary's  office. 

The  office  of  the  habendum  in  a  deed  is  not  to  designate  the  grantee,  but  to  de> 
termine  the  amount  or  quantity  of  the  estate  or  interest  granted  by  the  deed;  and 
therefore,  where  a  deed  is  to  persons  as  partners,  habendum  to  them,  their  heir^ 
and  assigns  foreyer,  these  worcGs  in  the  habendum  merely  detomine  the  quanti^ 
of  interest  conyeyed  to  the  firm,  whether  an  estate  in  fee,  or  during  the  continu- 
anoe  of  the  partnership,  or  for  life. 

When  real  estate,  purchased  by  the  partners,  paid  for  with  partnership  fVmds, 
and  conyeyed  to  them  as  partners,  and  the  deed  duly  put  on  record,  is  sold  under 
a  mortgage  executed  by  them,  as  partners,  under  the  firm  name,  which  has  been 
duly  recorded,  the  proceeds  of  such  sale  are  payable  under  the  mortgage,  to  the 
exclusion  of  a  jyrmotw  judgment  obtained  against  one  of  the  partners. 

Appeal  from  the  decree  of  the  Common  Pleas  of  Laneagter 
county y  distributing  money  arising  from  the  sale  of  the  real  estate 
of  Holmes,  Myers  &;  Go. 

Augustus  Holmes,  James  Myers  and  John  Strimpler,  trading 
as  partners,  under  the  name  and  firm  of  Holmes,  Myers  k  Oo. 
on  the  12th  day  of  October,  1842,  purchased  at  public  sale  from 
A*  E.  Roberts,  Esq.,  late  sheriff  of  Lancaster  county,  a  certain 
piece  of  ground  in  the  Borou^  of  Columbia,  Lancaster  county, 
containing  about  4  acres,  with  a  new  furnace,  stack,  fcc.  thereon 
erected,  and  for  which  they  paid  the  sum  of  $425.  F<»r  this  piece 
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of  ground,  John  Ehler,  Esq.,  the  succesBor  df  A.  E.  Robers,  Esq. 
on  the  12th  day  of  Decemb^,  1842,  executed  a  deed  to  the  pur- 
chasers, wherem  among  other  thii^  it  is  thus  set  farth :  ^^  And 
whereas  the  said  A.  E.  Roberts,  the  sheriff  aforesaid,  haying  riven 
due,  public  and  legal  notice  of  the  thne  and  place  of  sale  of  the 
said  piece  of  ground,  containing  about  4  acres,  with  the  improve- 
ments, did  on  Wednesday  the  12th  day  of  October,  expose  the 
same  to  sale  by  public  vendue  or  outcry,  and  sold  the  same  to 
Augustus  Holmes,  James  Myers  and  J(^  Strimpler,  trading  un- 
der the  firm  of  Holmes,  Myers  &;  Co."  JDc.  and  that  '^in  consider- 
ation of  the  purchase  money  being  paid  by  the  said  Holmes,  My- 
ers &  Go.  he  doth  grant  and  sell  unto  the  said  Augustus  Holmes, 
James  Myers  and  John  Strimpler  &;  Go.  their  heirs  and  assiens, 
the  said  piece  of  ground"  &c.  There  is  annexed  to  this  deed,  a 
receipt  given  to  the  said  Holmes,  Myers  &;  Go.  for  the  considera- 
tion money.  The  deed  was  duly  acknowledged  in  the  District 
Gourt  for  the  city  and  county  of  Lancaster,  on  the  12th  day  of 
December,  1842,  and  entered  upon  the  records  of  said  court,  in 
Record  Book  of  Sheriff's  Deeds,  No.  1.  p.  304. 

On  the  1st  day  of  April,  1846,  by  an  indenture  executed  be- 
tween Th^ddeus  Stevens,  Esq;,  and  John  Strimpler,  Augustus 
Holmes  and  James  Myers,  trading  under  the  firm  of  Holmes,  My- 
ers k  Go.,  the  said  Thaddeus  Stevens,  for  and  in  consideration  of 
the  sum  of  four  hundred  and  fifty-five  dollars  hereinafter  charged 
upon  the  premises ;  and  of  the  sum  of  eighteen  hundred  and  Sty 
dollars  to  him  in  hand  paid  by  the  said  Holmes,  Myers  &  Go.  at 
and  before,  &c.  conveyed,  for  the  consideration  therein  mentioned, 
the  property  therein  described,  fbeinff  the  same  property  conveyed 
by  the  sheriff,)  and  also  includea  in  the  mortgage  hereafter  men- 
tioned, to  the  said  John  Strimpler,  Augustus  Holmes  and  James 
Myers,  afid  to  their  heirs  and  assigns. 

These  said  premises  were  used  by  the  partners  aforesaid  for 
tiie  purpose  of  carrying  on  and  conducting  the  partnership  busi- 
ness of  the  said  firm,  as  furnace  men,  untu  they  were  sold  by  the 
sheriff  of  Lancaster  county,  by  virtue  of  an  dlia%  levari  facias 
issued  out  of  the  Gourt  of  Common  Pleas,  No.  21,  August  term, 
1849,  on  a  judgment  obtained  on  a  scire  facias  sur  mortgage^  as 
hereinafter  shewn. 

On  the  28th  day  of  July,  1847,  Henry  Myley  obtained  a  judg- 
ment against  John  Strimpler,  one  of  the  said  partners,  in  the 
District  Gourt  for  the  city  and  county  of  Lancaster,  No.  98,  June 
term,  1847,  for  the  sum  of  $2282  09. 

On  the  17th  day  of  July,  1848,  Augustus  Holmes,  James  My- 
ers and  John  Strimpler,  as  partners  under  the  firm  of  Holmes, 
Myers  &  Go.,  mortgaged  the  same  premises  mentioned  in  both 
deeds,  to  ^^  The  Lancaster  Bank,"  Ann  G.  Bayard,  and  others, 
for  the  payment  of  divers  sums  of  money  mentioned  in  said 
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mortgftge.  This  mortgftge  wm  dolyrecordod  on  die ITdi  of  Jnlj^ 
1848,  in  Mortgage  Book,  No.  11,  at  page  166.  A  9eire  facias 
was  issued  upon  this  mortgage  on  the  23d  day  cS  March,  1849, 
out  of  the  Conrt  of  Common  Fleas,  No.  102,  Apnl  t^rm,  1849, 
and  a  jad|2;ment  obtained  thereon.  An  oKm  lev€uri  facia»  was  af- 
terwards issued,  and  the  premises  sold  by  the  dieriff  of  Lancaster 
county,  as  the  property  of  Augustus  Holmes,  James  Myers  and 
John  Strimpler,  partners,  trading  under  the  firm  of  Holmes, 
My^s  &  Co. 

The  proceeds  of  the  sale  of  said  real  estate  were  paid  intocourt 
for  distribution,  and  auditors  were  appointed  to  make  such  distri- 
bution. After  due  notice  of  the  time  and  place  of  meeting,  the 
parties  interested  appeared  before  them,  when  the  executors  of 
Henry  Myley,  deceased,  claimed  the  <me-diird  of  die  amount  for 
distribution  under  his  judgment  againpt  John  Strimpler,  No.  98, 
June  term,  1847 :  Debt  92282  09.  But  tiie  widitors  made  dis- 
tribution among  the  partnership  creditors,  under  Ae  mortgage  to 
the  Lancaster  Sank  and  others. 

Their  report  was  filed  in  the  Court  of  Common  Pleas,  and  was 
afterwards  excepted  to   by  the  counsel  for  the  executors  <^  H. 
Myley,  deceased,  upon  the  ground  that  the  auditors  ored  in 
awarding  the  fimds  to  the  partnership  credit<ms;   uid  in  not 
awurding  one-third  of  the  nett  balance  tor  distribution  to  the  said 
executors  of  Henry  Myley,  deceased,  under  the  judgment  agunst 
John  Strimpler.    These  exceptions  were  arguea  in  the  Court  of 
Common  Pleas,  utid  on  the  18th  of  March,  1850,  the  court,  after 
reviewing  the  facts — the  evidence  utid  the  report  of  the  auditiMrs — 
and  after  referring  to  the  decisions  which  it  was  thought  governed 
the  case  then  before  tiiem,  were  of  omnion,  that  the  said  Augustus 
Holmes,  James  Myers  and  John  Stnmi^er  held  the  said  prenuses 
as  tenants  in  common,  and  not  as  partners  at  the  time  of  the  sale 
by  the  sheriff. 

It  was  therefore  ordered  by  the  court,  ^^that  the  one-third  of 
the  money  for  distribution,  to  wit :  l^e  sum  of  $1017  22  be  i^ 
plied  in  satisfaction  wo  tanto  of  the  judgment  of  Henry  Myky 
V9.  John  Strimpler^  No.  98,  June  term,  1m7  ;  and  that  the  resi- 
due of  the  money  for  dis^bution,  to  wit :  $2084  44  be  dis- 
tributed pro  rata  among  the  several  cf  editors  named  in  the  mort- 
gage of  the  17th  July,  1848,  to  ''The  Lancaster  Bank"*  6tal 
above  stated." 

From  this  decree  of  the  said  Court  of  Common  Pleas  of  Lan- 
caster county,  an  appeal  was  taken. 

The  deed  from  John  Ehlar,  sheriff,  inter  alia^  and  after  Tarious 
recitals,  contains  as  follows : 

Now  know  ye,  that  the  said  John  Ehler,  Esq.,  High  Sheriff  as 

aforesaid,  in  pursuance  of  the  said  order  ana  direction  of  the 

'  court  aforesaid  and  also  for  and  in  consideration  of  the  ftforeeaid 
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BttOk  of  four  hundred  and  twenty-five  dollars,  lawful  money  as 
aforesaid,  to  the  said  A.  £.  Roberts,  late  sheriff,  in  hand  paid  by 
tite  said  Holmes,  Myers  &  Oo.  (the  receipt  and  payment  whereof 
is  hereby  confessed  and  acknowledged  by  the  said  A.  E.  Roberts,) 
hath  granted,  bargained,  and  sold,  and  by  these  presents,  lEUHSording 
to  ih»  directions  of  the  said  last  writ,  and  by  force  and  virttie 
thereof,  doth  grant,  bargain  and  sell,  unto  the  ssid  Augustus 
Holmes,  James  Myers  and  John  S^rimpler,  &;c.,  their  heirs  and 
assigns,  all  the  said  aboTe  mentioned  and  described  piece  of  ground 
with  the  improvements  aforesaid,  together  &c.  To  have  and  to 
hold  the  said  real  estate,  hereditaments  and  premises  hereby 
granted,  or  mentioned,  or  intended  so  to  be,  with  the  appurten- 
ances, unto  the  said  Augustus  Holmes,  James  Myers  and  John 
Strimpler,  &;c.  th^  heirs  and  assigns,  to  their  and  for  their  onlv 
proper  use  and  behoof,  forever ;  for  such  estate  and  under  such 
rents  and  conditions  as  th^  sud  James  Golvin  and  Robert  K.  Gol- 
vin,  had  and  held  the  sam^at  and  immediately  before  the  taking 
thereof  in  elcecution,  &;c. 
In  witness  whereof: 

Signed,       John  Ehlbr,  Sheriff,  [l.  s.] 

Received  on  the  twelftii  day  of  December,  Anno  Domini,  one 
thousand  eight  hundred  and  forl^-two,  of  and  from  the  above 
named  Augustus  Holmes,  Jiunes  Myers  and  John  Strimpler,  trad* 
ing  under  the  firm  of  Holmes  &  Co.,  the  sum  of  four  hundred 
and  twenty-five  dollars,  lawful  money  of  Pennsylvania,  in  foil  for 
the  consideration  money  above  mentioned. 

A.  E.  Roberts. 

Exceptions  and  errors  assigned : 

1.  The  court  erred  in  that  part  of  the  opinion  delivered,  in 
which  they  say,  "The  decision  m  Hale  vs.  Henry,  2  Watts  146, 
covers  the  case  bef<M«  m." 

2.  The  court  erred  in  that  part  of  their  opinion,  in  which  they 
say:  ^' In  the  case  now  before  us,  the  intention  to  bring  the  real 
estate  into  partnership  is  not  manifested  by  deed  or  writing  plac^ 
ed  on  record.  The  grantees,  therefore,  held  it  as  tenants  in  com- 
mon, at  the  time  of  the  sale." 

8.  The  court  erred  in  that  part  of  the  opinion  in  which  they 
say,  "the  interest  of  John  Strimpler  was  bound  by  the  judgment 
recovered  against  him,  before  the  mortgage  was  given." 

4.  The  court  erred  in  msJdng  tiieir  order  or  decree. 

The  case  was  argued  by  Fardy  for  appellants. 

1.  The  court  erred  in  that  part  of  the  opinion  delivered  in  which 
they  say  that  "the  decision  in  Hale  vs.  Heniy,  2  Watts  146,  covers 
the  case  before  us." 
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This  is  not  the  fact.  The  caae  of  Hale  V9.  Henrj  differs  fix>in 
this.  There,  the  real  estate  was  purchased  by  Capp  and  Henry 
together,  and  the  deed  taken  in  their  names,  as  tenants  in  common, 
.and  while  there  was  nothing  contained  in  the  deed  shewing  that 
they  held  the  same,  as  partners,  there  was  besides  no  agreement 
or  other  writing  placed  on  record,  that  creditors  might  not  be 
deceived.  It  was,  therefore,  held  by  the  court,  that  ^4t  is  not 
competent  to  show  by  parol  that  a  deed  to  two  persons  as  tenants 
in  common,  was  purchased  and  paid  for  by  them  as  partners,  and 
was  partnership  property;  and  that  when  partners  intend  to  bring 
real  estate  into  a  partnership  stock,  that  intention  must  be  mani- 
fested by  deed  or  writing  placed  on  record." 

That  case  was  therefore  entirely  different  firom  the  present. 
TJhere^  the  deed  was  to  Capp  and  Henry,  as  tenants  in  common. 
Sercy  it  was  to  Augustus  Holm^,  James  Myers  and  JohnStrimp- 
ler,  trading  under  the  firm  of  Holmes,  Myers  &  Co.  TherCy  there 
was  no  record  of  anything.  MerCj  there  was  a  sheriff 's  deed  duly 
executed,  acknowledged  in  open  court,  and  placed  on  record  in  the 
prothonotary's  office,  in  conformity  with  the  laws  of  this  common- 
wealth. This  registering  of  a  sheriff's  deed  in  the  prothonotary's 
office,  is  equivalent  to  recording  it  in  the  recorder's  office ;  and 
this  was  so  decided  in  4  TrAar.  298,  Nagle  v$.  Albright  and 
others.  Here  was  cited  1  Amer.  Lead.  OaseSj  340 ;  1  State  Bep. 
in  Equity  in  S.  C.  1824,  Winslow  m.  Chifelle ;  1  Hamm(ma9 
Ohio  Rep.  244 ;  8  Kmt  89,  note  A.;  Story  on  PaH.  sec.  82  id. 
92;  Coll.  on  Part.  B.  5,  ch.  8,  p.  783 ;  6  Metealf  B^.  582. 

Hiester,  for  appellees. 

The  appellants  insist  that  the  deeds  in  this  case  are  to  Augustus 
Holmes,  James  Myers  and  John  Strimpler,  trading  under  the  firm 
of  Holmes,  Myers  k  Co.  This  is  not  the  fact.  Here  the  sheriff, 
by  his  deed,  grants,  bargains  and  sells  the  property  ^'  to  Augustus 
Holmes,  James  Myers  and  John  Strimpler^  &;c.,  their  heirs  and 
assigns,"  to  have  and  to  hold  the  same  ''unto  the  said  Augustus 
Holmes,  James  Myers  and  John  Strimpler,  &c.,  their  heirs  and 
assigns."  There  is  no  mention  of  the  partiership  in  the  opera- 
tive clauses  of  the  deed — no  conveyance  to  the  uses  of  the  part- 
nership— ^but  simply  to  the  partners  in  their  individual  capaci^. 

But  the  sheriff's  deed  was  not  that  upon  Which  the  defendants 
relied  for  their  title ;  they  held  the  property  under  a  deed  of  con- 
veyance from  Thaddeus  Stevens,  Esq.  This  deed  was  not  record- 
edy  and  granted,  bargained  and  sold  the  property  to  ''  John  Strimp- 
ler, Augustus  Holmes  and  James  Myers,  their  heirs  and  assigns," 
hahendum  and  tenendumj  to  ''  John  Strimpler,  Augustas  Holmes 
and  James  Myers,  their  heirs  and  assigns,"  covenant  with  "John 
Strimpler,  Augustus  Holmes  and  James  Myers,  their  heirs,  exe- 
cutors and  assigns."    This  deed  does  not  even  recite  the  parties 
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of  the  second  part  in  the  order  in  which  their  names  occurred  in 
the  firm. 

The  payment  of  the  purchase  money  with  partnership  funds 
does  not  a^ect  the  nature  of  the  interests  conyeyed  by  the  deed : 
Gt>odwin  'o%.  Richardson,  11  Ma%%.  476;  7  S.  &  B.  443,  McDer- 
mot  V8.  Lawrence;  8  Br.  Ch.  0.  99;  Bell  vs.  Phyn,  7  Ves.jr. 
458;  9  do.  609,  16  Johm.  161,  Coles  vs.  Coles;  Sltoiy  on  Part. 
83.  It  is  therefore  submitted  that  this  case  does  not  differ  in  any 
material  respect  from  Hale  vs.  Henry,  and  is  ruled  by  it,  as  decid- 
ed by  the  court  below. 

2.  The  appellants  contend  that  the  intention  to  bring  this  real 
estate  intopartnership  is  manifested  by  deed  or  writing  placed  on 
record,  "miere  and  how  ?  Only  by  the  recital  of  the  payment 
of  the  purchase  money,  which  cannot  affect  the  interests  yested 
under  the  deed ;  in  fact,  the  operatiye  portions  of  the  deed  nega- 
tiye  any  inference  of  such  intention  that  might  be  drawn  from 
this  recital.  In  McDermot  vs.  Lawrence,  in  which  Chief  Justice 
TiLOHMAN  declared  that  ^^  certainly  where  it  is  the  intention  of 
partners  to  bring  real  property  into  the  common  stock,  it  would 
be  prudent  to  put  their  agreement  on  record,  in  order  that  pur- 
chasers may  not  be  deceiyed:"  Hale  vs.  Henry,  in  which  the 
court  '^  think  that  where  partners  intend  to  bring  real  estate  into 
partnership,  that  intention  must  be  manifested  by  deed  or  writing 
placed  on  record,  that  purchasers  and  creditors  may  not  be  de- 
ceiyed." 

These  cases,  which  settle  the  law  in  Pennsylyania,  clearly  re- 
quire a  recorded  deed  or  agreement  in  writing,  appropriating  the 
real  estate  to  the  uses  of  the  partnership,  and  cannot  be  satisfied  with 
the  naked  recital  of  the  source  of  the  consideration  of  a  deed, 
which  passes  indiyidual  titles  on  its  face. 

The  opinion  of  the  court  was  deliyered  by 

Coulter,  J. — ^It  is  yery  true  that  a  title  of  land  cannot  be  af- 
fected or  oyerbome  by  parol  eyidence,  that  a  deed  to  two  or  more 
persons,  as  tenants  in  eommon^  was  purchased  and  paid  for  by 
them  as  partners,  and  was  partnership  property.  Because  that 
would  be  to  destroy  and  contradict  the  title  by  aeed  and  set  up  a 
parol  title  in  its  place.  It  is  also  true  that  when  parties  intena  to 
bring  real  estate  into  a  partnership  stock,  that  such  intention  must 
be  manifested  by  writing  placed  on  record.  Because  under  the 
statute  of  frauds  all  contracts  respecting  real  estate  must  l>e  in 
writing,  saying  only  those  exceptions  which  haye  been  made  by  the 
courts,  of  which  this  is  not  one.    But  die  cause  on  hand  is  not 

foyerned  by  these  prindplee,  or  by  the  case  of  Hale  vs.  Henrie, 
WatU  146,  on  the  authori^  of  which  the  court  below  ruled  it. 
The  deed,  in  the  case,  is  made  to  Augustus  Holmes,  James 
Myers  utid  John  Strimpler,  trading  under  the  firm  of  Holmes, 
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Myers  &  Co.  and  recites  that  the  purchase  moBey  was  paid  bj 
them,  as  partners,  and  the  receipt  appended  to  the  deed  is  in  the 
same  character.    The  sheriff  in  nis  deed  recites  that  he  sold  the 
estate  by  public  vendue  or  outcry,  to  HoUnes,  Myers  and  Strimp- 
ler,  trading  under  the  firm  of  Hofanes,  Myers  &  Co.    This  deed 
is  duly  acknowledged  in  open  court  and  placed  in  the  records  of 
the  Common  Pleas,  as  a  deed  to  Holmes,  Myers  &  Co.     This  fur- 
nace and  land  was  the  place  where  the  firm  carried  on  the  iron 
business.'   This  deed,  then,  is  &ot  a  deed  to  the  members  of  the 
firm,  as  tenants  in  common,  no  such  word  is  to  be  found  in  the 
deed ;  nor  can  any  glimmering  of  such  intent  be  collected  from  its 
whole  contents;  but  on  the  contrary,  it  is  not  only  distinctly  so 
expressed,  but  is  apparent  from  the  whole  scope  of  the  deed,  that 
that  it  was  made  to  Holmes,  Myers  and  Strimpler,  as  a  partner- 
ship, for  manufacturing  iron,    la  the  early  case  of  McD^mot  vt. 
Lawrence,  T  S.  k  B.  &8,  it  was  said  by  Cfhief  Justice  Tilghmah, 
that  when  it  was  the  intent  of  the  firm  to  brin^  real  estate  into 
the  common  stock,  it  would  be  |»rudent  to  put  their  agreements  on 
record,  that  purchasers  may  not  be  deceived.    And  in  Hale  t^ 
Henry,  before  cited,  the  language  of  the  court  is  '^  that  when  jmr- 
ties  intend  to  brinf  real  estate  into  partnership,  that  intention 
must  be  manifested  by  deed  or  writing,  placed  on  record,  that 

J  purchasers  may  not  be  deoeived.  But  how  could  parties  more  ef- 
ectually  manifest  their  intention,  that  the  property  was  to  be  held 
in  partnership,  than  by  t^ing  a  deed  for  it,  to  them  09  partmrnj 
as  in  the  present  case.  The  object  to  be  answered  is  to  put  credi- 
tors and  purchasers  on  their  guard,  and  that  purpose  is  ^ectuaHy 
answered  by  the  deed  being  made  to  the  partners,  as  partners  and 
not  as  tenants  in  common.  As  parties  take  so  they  hold.  When 
the  parties  take  a  deed,  at  tenants  in  commoHy  then,  and  in  such 
case,  it  would  be  necessary  to  put  on  record  an  agreement  that  it 
was  intended  to  be  brought  into  partnership  stock,  or  when  one 
of  the  partners  held  individually,  the  same  agreement  would  be  ne- 
cessary. But  where  the  inception  and  completion  of  the  deed  and 
title  is,  as  partners,  so  do  they  hold  utid  not  otherwise.  Then  the 
next  question  is  did  they  put  the  evidence  on  record?  The  object 
is  to  give  creditors  and  purchasers  notice.  How  is  this  to  be  done, 
except  as  it  is  done  in  similar  cases.  You  may  affect  credit(H« 
with  notice  of  the  purchase  and  sale  of  reid  estate,  by  putting 
the  deed  on  record,  in  the  recorder's  office,  ot  by  that  process, 
which  this  court  has  decided  to  be  equivalent  in  cases  of  sheriff's 
sale,  which  was  adopted  in  this  case,  to  wit :  the  record  of  the 
deed  to  the  firm,  by  the  Prothonotary  of  the  Court  of  Common 
Pleas.  This  record  distinctly  shows  that  the  deed  was  made  to 
the  partnership  or  firm.  And  this  having  been  adjudged  to  be 
good  notice  to  creditors  and  purchasers  in  all  o^er  cases,  must  be 
considered  a  sufficient  record  and  notice  in  this  case.    BesideSy 
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the  partnersldp  existed,  lived,  moved  and  had  its  being,  on  this 
property,  and  that  was  adequate  notice,  if  the  role  adopted  in  kin- 
drea  cases  is  to  govern  here,  that  is  notice  of  the  deed  to  the 
firm,  when  one  existed,  or  its  equivalent,  an  agreement  to  make 
the  land  partnership  stock.  In  Kramer  vi.  Armors,  7  Barr  171, 
it  is  said  by  the  court,  that  when  land  is  brought  into  a  concern 
as  stock,  it  is  between  the  partners  and  a  person  who  has  knowing- 
ly dealt  with  one  of  them  for  it,  to  be  treated  as  personal  estate, 
belonging  not  to  the  parties  individually,  but  to  the  company  col- 
lectively;  and  the  Chief  Justice  adds  that  it  would  be  absurd  to 
let  the  nature  of  the  article  dealt  in  change  the  nature  of  the 
contract.  But  it  is  alleged  that  the  Juxbendum  is  ^^to  them  their 
heirs  and  assigns  forever,"  and  that  this  makes  it  a  tenancy  in 
common.  But  this  is  a  misapprehension.  The  premises  are 
used  to  set  forth  ihe  names  of  the  parties.  Then  follows  the  cer- 
tainty of  the  granteCj  and  the  thing  granted :  2  Bhickstone  298. 
So  in  this  case,  the  certainty  of  the  erantee,  to  wit:  the  firm  or 
partnership  is  orderly  set  out.  But  the  office  of  the  habendum  is 
not  to  designate  the  grantee,  but  to  determine  the  amount  of  the 
estate  or  interest  granted  by  the  deed,  whether  for  life  in  tail  or 
in  fee  simple :  same  book  and  page.  The  habendum  here  was  to 
determine  what  quantity  of  interest  was  conveyed  to  the  firm. 
Whether  an  estate  in  fee  or  during  the  continuance  of  the 
partnership,  or  for  Ufe,  as  a  fee,  was  intended  to  be  passed  to  the 
firm^  apt  words  were  used  for  that  purpose.  The  habendum  can- 
not introduce  a  party  not  named  in  the  premises ;  nor  can  it  strike 
out  a  party  that  is  named. 

On  the  whole,  the  money  of  the  firm  paid  for  this  land,  as  ap- 
pears by  the  deed  itself;  it  was  used  for  the  purposes  and  exis- 
tence of  the  firm,  and  it  ought  to  go  to  pay  the  debts  of  the  firm, 
rather  than  the  debts  of  Strimpler,  one  of  the  partners.  Al- 
though, therefore,  the  judgment  against  Strimpler  was  before  the 
mortgage  by  the  firm,  yet  he  who  dealt  with  Strimpler  was  affected 
with  notice  that  the  fomace  was  the  partnership  stock  of  the  firm, 
and  the  furnace  being  sold  on  the  judgment  against  the  firm,  the 
money  ought  to  be  d^ributed  to  the  creditors  of  the  firm.  The 
judgment  or  decree  of  the  court  below  is  reversed,  and  the  report 
of  the  auditors  is  confirm^;  and  the  money  ordered  to  be  dis- 
tributed, accordingly ;  and  the  record  is  remitted  to  the  court  be- 
low for  that  purpose. 
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Pennell  versus  Grubb. 

A  garnishee,  in  an  attachment  execution,  may  set-off  a  cross  demand,  gTiatfug 
in  him  against  the  defendant  in  the  judgment;  but  the  setnoff  must  have  been 
acquired  before  the  proceeding  against  the  garnishee  was  serred. 

A  set-off  is,  in  substance,  a  cross  action;  and  a  cross  demand  must  be  com- 
plete, when  the  action  was  instituted. 

In  determining  the  question,  whether  the  sendee  of  the  attachment  execution  on 
the  garnishee,  or  the  acquisition  of  the  demand  by  the  garnishee,  against  the 
defendant  in  the  attachment,  was  prior  in  time,  the  onus  lies  on  the  garnishee, 
who  alleges  the  possession  of  the  counter  claim ;  there  is  no  pretumpHoM  existing 
in  the  case. 

Ebbob  to  the  Common  Fleas  of  Lancaster  county. 

A  case  was  stated,  and  the  followingfacts  a^eed  on. 

On  the  26th  day  of  January,  1848,  William  W.  Fennel  obtained 
a  judgment  against  James  H.  Pennell,  for  a  real  debt  of  $1384  88, 
payable  forthwith,  trhich  was  duly  entered  in  the  Court  of  Com- 
mon Fleas  of  Lancaster  county,  lio.  80,  January  Term,  1848,  on 
January  27th,  1848. 

On  the  28th  day  of  January,  1848,  an  attachment  <id.  lev.  del. 
in  satisfaction  of  this  judgment  was  issued  as  follows,  viz: 

William  W.  Fennell  v%.  James  H.  Fennell,  defendant^  and  A. 
Bates  Grubb,  garnishee.    No.  9,  April  Term,  1848. 

March  3,  1848,  a  plea  in  abatement  was  filed  by  garnishee. 

March  14,  1848,  a  replication  was  filed  by  plaintS*,  and  on  the 
same  day,  judgment  entered  for  said  garnishee. 

In  the  meantime  William  W.  Fennell  died  intestate,  and  on  the 
the  17th  day  of  March,  1848,  letters  of  Admi^tration  were 
granted  to  George  Qui^ley  and  James  B.  Lane,  upon  his  estate. 

On  the  26th  day  of  June,  1848,  the  second  writ  of  attachment 
first  as  above  stated.  No.  88,  August  Term,  1848,  i^ainst  James 
H.  Fennell,  defendant,  and  Edward  Grubb  and  A.  Bates  Grubb, 
garnishees,  was  issued ;  and  the  same  was  afterwards  returned  as 
follows,  viz: 

^^  June  26th,  1848,  writ  executed  as  per  schedule  annexed.  So 
answers  D.  HARTMAN,  Sherifi:" 

Schedule. 

^' June  26th,  1848,  I  attached  all  and  singular  the  moneys, 
rights  and  credits  in  hands  of  and  possession  of  A.  Bates  Grubb, 
and  summoned  him  as  garnishee,  by  reading  and  copy ;  as  to  £. 
Grubb  and  Jas.  H.  Fennell,  defendant,  N.  E.  I. 

"  So  answers,  D.  HARTMAN,  SheriflF." 

On  the  10th  day  of  March,  1848,  Edward  Grubb  and  Clement 
B.  Grubb,  partners  in  trade,  under  the  name  and  firm  of  Edward 
&  C.  B.  Grubb,  obtained  a  judgment  against  James  H.  Fennell, 
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for  a  real  debt  of  (635,  which  was  duly  entered  in  the  Commoi?L 
Pleas  of  Lancaster  county,  No.  177,  January  Term,  1848. 

On  the  26th  day  of  June,  1848,  the  same  day  when  the  attach- 
ment issued,  the  following  entry  was  made,  and  appears  on  the 
docket,  viz: 

"  June  26, 1848.  This  judgment  stands  for  the  use  of  E.  k  C. 
B.  Grubb.  E.  &  C.  B.  GRUBB," 

Opinion  of  the  court,  Lewis,  President. 

An  attachment  was  issued  and  served  upon  the  above  named 
garnishees  on  the  26th  June^  1848.  On  the  same  day,  the  gar« 
nishees  became  the  owners  of  a  judgment  against  James  H.  ren- 
nell  for  an  amount  greater  than  their  indebtedness  to  him.  There 
was  no  evidence  to  shew  which  of  these  acts  was  first  in  the  order 
of  time,  the  service  of  the  attachment  or  the  purchase  of  the  judg- 
ment— ^both  having  occurred  on  the  same  day.  There  is  no  legal 
presumption  that  the  service  of  the  attachment  was  first.  It  is 
necessary  to  the  plaintiff's  case  to  prove  his  attachment  was  served 
before  the  garnishees,  indebtedness  was  satisfied  by  the  judgment 
acquired.  Failing  in  this,  the  judgment  must  be  for  the  defend- 
ants. 

Judgment  for  the  defendants  upon  the  case  stated. 

Error  assigned. 

The  court  erred  in  entering  judgment  for  the  defendants  on  the 
case  stated. 

The  case  was  argued  by  Ford  for  the  administrators,  plaintiffs 
in  error. 

First,  The  fiction  and  doctrine  that  in  law  there  is  no  frac- 
tion of  a  day,  when  it  becomes  essential,  for  the  purposes  of  jus- 
tice, to  ascertain  the  exact  hour  or  minute,  no  longer  prevails. 

8  Chit.  €fen.  Prac.  110,  111;  1  JEast,  154,  Fields  vs.  Jones; 
3  Burr.  1434,  per  Ld«  Mansfield. 

Second,  The  presumption  in  this  case  is,  that  the  attachment 
was  issued  and  served  first;  and  after  being  so  issued  the  gar- 
nishees procured  this  assignment  of  the  judgment  of  £.  &  C.  B. 
Grubb  to  them.  This  is  not  therefore  such  a  claim  as  may  be 
either  legally  or  equitably  set  off  in  this  case,  under  the  "Act  for 
Defalcation,  1704."   2  lid.  Bunlofs  Laws,  45. 

Because  the  claim  must  have  been  due  and  obtained  before  the 
suit  in  which  it  is  offered  to  be  set-off  is  brought;  Reed  vs.  Ingra- 
ham,  3  Dal.  506,  506 — ^per  curiam;  Sparks  vs.  Gturrignes,  1  Sin. 
158,  per  Yeates,  J. ;  Richter  vs.  Selin,  i  S.  k  R.  486,  per  Dun- 
can, J. ;  Marshall  vs.  Sheridan,  et  ux.  10  S.  k  R.  268,  per  Gib- 
Bon^  J. ;  Morrison  vs.  Moreland,  lb  S.  k  R.  62,  per  Huston,  J; 
Vol.  I, — 2j, 
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Stewart  vs.  The  U.  S.  Ins.  Co.  1  W.  126,  per  Kennedy,  J.;  Hid- 
ing v8.  Hugg,  1  W.  &  S.  418,  per  Rogers,  J. 

In  the  case  last  cited,  it  is  expressly  laid  down,  that  "  a  debt  or 
demand  to  be  set-off  under  the  statute  must  be  an  existing  debt 
or  demand  at  the  time  of  the  commencement  of  the  suit.*' 

Now  in  the  case  under  consideration,  there  is  no  pretence  that 
the  garnishees  had  this  judgment  assigned  to  them  at  the  time  of 
the  issuing  of  the  writ.  On  the  contrary,  the  facts  admitted 
show  that  they  did  not  get  it,  nor  wa»  there  any  transfer  or  assign- 
ment made,  until  after  the  suit  had  been  commenced,  and  the  writ 
had  issued. 

T.  Stevens,  with  whom  was  S.  Stevens,  for  the  Messrs.  Grubb. 

Defendants  deny  that  they  owe  James  H.  PenneU  any  thing, 
but  that  he  is  indebted  to  them. 

That  the  attachment  was  not  effectual  against  them  till  it  was 
served;  and  that  E.  &  A.  B.  Grubb  were  the  bona  fide  assignees 
of  the  judgment  of  E.  k  C.  B.  Grubb  vs.  James  H.  PenneU,  be- 
fore the  service  of  the  attachment,  subject  to  every  equity  which 
existed  in  the  judgment  debtor  at  the  time  of  the  assignment. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — The  question  in  this  case  arises  on  the  onus. 
It  is  doubtful  on  the  admission  of  the'^parties  whether  the  assign- 
ment of  the  judgment  to  the  garnishees,  or  the  service  of  the 
attachment  was  prior  in  time,  and  in  the  absence  of  inference  or 
presumption  on  either  side,  which  of  the  parties  was  bound  to  fur- 
nish the  proof?  A  cross  demand  against  the  defendant  in  an 
attachment  may  be  set-off  by  the  'garnishee,  as  it  may  by  a 
defendant  in  any  other  suit,  but  subject  to  the  same  rules  and 
restrictions ;  and  a  defendant  may  not  set-off  a  demand  acquired 
after  the  action  was  instituted.  Nor  may  a  plaintiff  give  evidence 
in  a  cause  of  action  incomplete  at  the  impetration  of  the  writ 
But  set-off  is  in  substance  a  cross  action ;  and  a  cross  demand 
also  must  have  been  complete  when  the  action  was  instituted.  In 
this  respect  the  parties  stand  on  equal  ground.  Neither  is  allowed 
to  get  the  whip  hand  and  souse  the  other  in  costs,  by  starting  be- 
fore he  was  ready.  But  who  is  to  prove  that  the  cross  demand 
was  not  subsequently  acquired?  Certainly,  he  who  asserts  the 
fact.  There  is  no  presumption  in  the  case ;  and  he  is  bound  to 
support  his  allegation  with  proof.  A  plaintiff  would  not  be 
admitted  to  prove  a  cause  of  action,  without  proving,  if  there  were 
suQiy  doubt  about  it,  when  it  accrued ;  and  for  a  similar  reason,  a 
garnishee,  may  not  set-off  a  cross  demand  without  proving  that  it 
waa  acquired  before  the  attachment  was  laid. 

Judgment  of  the  court  below  reversed  and  judgment  rendered 
here  for  the  plaintiffs  on  the  case  stated. 
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Stormfeltz  versus  The  Manor  Turnpike  Company.    

Thoufl^  the  power  of  the  l^gislatare,  in  Tirtve  of  the  right  of  eminent  domain,       ITS  gPoj 
to  establish  a  turnpike  gate  in  the  street  of  a  city,  is  not  to  be  questioned,  yet  the    1     13         555| 
grant  of  such  a  right  is  not  to  be  inferred  without  an  express  enactment.    The     |     26  SC  ^1041 
words  relied  upon  here  « to  erect  gates  in  Manor  street  or  elsewhere,  acoording 
to  the  provisions  of  the  original  act,"  are  too  indefinite ;  besides  the  original  act 
does  not  speak  of  Manor  street    And  the  word  *<  elsewhere"  is  too  indefinite  to 
found  a  right  upon.     The  legifllatore  meant  by  Manor  street  nothing  more  than 
Manor  road. 

In  the  construction  of  a  statute  granting  privileges  to  iafiByiduals,  where  there 
is  ambiguity  or  inconsistency  in  the  language  of  tlMT  grant,  if  one  construction  bears 
against  the  public  trade  and  conyenienee,  and  another  abridges  the  grant ;  that 
must  be  adopted  which  favors  the  public  convenience  and  trade. 

Eeeoe  to  the  Court  of  Common  Pleas  of  Lanea%ter  county. 

This  was  an  amicable  action  of  trespass  vi  ^t  armiiy  on  a  case 
stated,  in  which  The  Manor  Turnpike  Road  Company  was  plain- 
til^  and  Jacob  Stormfeltz  was  defendant.  The  defendant  was  the 
sopervisor,  or  street  commissioner,  of  the  city  of  Lancaster,  and 
acting  under  a  resolution  of  Councils,  removed  a  turnpike  gate 
erected  b j  the  direction  of  the  company,  within  the  chartered 
limits  of  the  city  of  Lancaster.  To  test  his  authority  to  remove 
ihe  gate,  this  action  was  agreed  upon. 

The  Manor  Turnpike  Road  Company  was  incorporated  by  the 
act  of  13th  March,  1839.  The  road,  authorized  by  that  act,  was 
to  be  laid  out  from  the  commencement  of  Manor  street,  where  the 
same  intersects  West  King  street,  in  the  city  of  Lancaster,  along 
the  iaid  Manor  street  or  road,  to  where  the  Iiittle  Conestogo  creek 
<708ses  the  same,  &c.  The  company  was  invested  by  the  said  act 
with  the  power  of  collecting  tolls. 

A  supplementary  act  was  passed  30th  March,  1848.  The  sec- 
ond section  directs  that  the  point  of  commencement  of  said  turn- 
pike road  shall  be  where  Manor  street  intersects  West  King 
street,  in  the  city  of  Lancaster,  and  shall  extend  along  the  Manor 
road,  through  the  village  of  Millerstown,  &c.,  with  power  to  erect 
^^  gates  and  toll  houses  on  and  across  the  said  road.''  The  fourth 
section  provides  that  the  President  and  Managers  are  authorized 
to  erect  such  toll  gates  as  are  necessary,  along  said  road,  either  in 
Manor  street  or  eUewhere,  for  the  proper  coUection  of  tolls,  &c. 

In  February,  1849,  the  company  having  erected  a  toll  gate 
across  Manor  street,  within  the  chartered  limits  of  the  city  of 
Lancaster,  with  a  toll  house  adjoining,  the  defendant  below,  who 
was  then  street  commissioner  of  the  city  of  Lancaster,  acting  un- 
der a  special  resolution  of  the  select  and  common  councils  of  the 
city,  removed  the  gate.  Before  the  gate  was  erected,  the  company 
was  notified  by  a  resolution  of  the  select  imd  common  councils,  not 
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to  erect  a  toll  gate  on  Manor  street,  within  the  bounds  <^  the  citj 
of  Lancaster.  But  no  notice  was  given  to  the  company  by  the 
city  of  Lancaster,  or  any  of  its  officers,  not  to  construct  the  road  ; 
nor  were  any  objections  made  to  the  operations  thereon,  within 
the  city,  until  the  ^te  was  about  being  erected,  for  the  purpose 
of  taking  toll ; — ^when  a  resolution  was  adopted  as  foUows : 

"  Resolved  by  Select  and  Common  Councils,  that  the  street 
commissioner  is  hereby  directed  to  notify  the  Manor  Turnpike 
Company  not  to  erect  a  toll  gate  in  Manor  street,  within  the 
bounds  of  the  city  of  Lancaster." 

Over  three-quarters  of  a  mile  of  the  turnpike  road  was  made  by 
the  company,  in  the  city  of  Lancaster,  which||it  was  admitted  that 
the  company  was  bound  by  law  to  keep  in  good  order,  at  no  ex- 
pense  to  the  city  of  Lancaster. 

No  formal  notice  was  ^ven  to  the  councils  of  the  city  of  Lan- 
caster by  the  company,  that  it  was  about  to  turnpike  Manor  street, 
within  the  city  limits ;  but  the  acts  of  assembly,  incorporating  the 
company,  were  duly  published. 

Manor  road,  laid  out  in  1742,  is  above  eight  miles  long,  and  for 
two  miles  beyond  the  bounds  of  the  city  it  is  called  Manor  street, 
or  Manor  road.  The  turnpike  company  laid  their  road  on  this 
Manor  road  for  about  three-fourths  of  a  mile  in  the  city;  and  for 
above  two  miles  beyond  the  limits  of  the  city. 

Houses  are  erected  within  a  short  distance  of  the  gate;  and  be- 
yond the  gate,  within  the  bounds  of  the  city,  are  two  large  brick 
yards,  owned  by  citizens  of  the  city. 

The  charter  of  the  city  of  Lancaster  granted  1st  May,  1742, 
with  plan  atts^ched — 4  May,  1742,  Manor  road  reported  <m  a  pre- 
vious order.     Petition  for  it  presented  in  1741. 

After  the  revolution,  an  act  was  passed  19th  June,  1777, — act 
to  re-establish  the  ancient  corporation  of  Lancaster — ^reciting  that 
the  ancient  charter  was  dissolved  by  the  independence,  and  restor- 
ing the  corporate  existence. 

The  opinion  of  the  court  below  was  delivered  in  favor  of  the 
company,  and  judgment  was  entered  for  the  plaintiff. 

Opinion  of  Judge  Lewis. 

It  is  conceded  that  the  acts  of  Assembly,  under  which  the  plain- 
tiff was  incorporated,  authorize  the  erection  of  the  gate  in  question 
within  the  limits  of  the  city  of  Lancaster,  if  the  le^lature  pos- 
sesses the  power,  under  the  constitution,  thus  far  to  interfere  with 
the  rights  of  the  city  of  Lancaster.  The  defendant  justifies  solely 
under  the  authority  of  the  city,  and  his  acts  were  in  assertion  of 
the  corporate  rights  of  the  city  alone,  and  not  in  maintaining  the 
rights  of  indiviauab.  The  rights  of  the  owners  of  the  sou,  on 
wMch  the  turnpike  was  laid,  are  not  drawn  in  question  in  this 
suit ;  nor  is  any  question  raised,  on  this  record,  in  regard  to  any 
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private  rights  of  way,  if  any  exist,  which  may  be  claimed  by  in- 
diyidaab  owning  land  adjoining  the  road  occupied  by  the  turnpike. 
No  doubt  is  entertained  of  the  power  of  the  legislature  to  repeal 
or  alter  the  dharter  of  the  city.  It  is  not  a  private  corporation 
which,  standing  upon  the  footmg  of  a  contract,  is  placed  beyond 
the  reach  of  the  legislative  power.  If  it  were  so,  it  could  not  be 
repealed  without  compensation.  The  only  ground  upon  which 
compensation  could  be  claimed  by  the  city,  in  this  case,  is  that 
which  consists  in  the  expenditure  of  money  partially  to  grade  the 
road  which  was  taken  possession  of  by  the  turnpike  company ;  and 
for  this  expenditure  the  use  which  the  inhabitants  have  had,  in 
travelling  along  the  road,  up  to  the  period  of  its  occupancy  by 
the  turnpike  company,  must  be  deemed  an  adequate  compensation. 
Under  the  circumstances  of  the  case  we  see  no  such  clear  violation 
of  constitutional  right  as  to  justify  the  interposition  of  the  court. 
K  any  probable  inconvenience  arises  from  the  act  complained  of 
by  the  city  corporation,  the  fault  is  with  the  legislature,  and  so 
long  as  rights  are  not  invaded  the  courts  can  give  no  remedy. 

Let  judgment  be  entered  for  the  plaintiff  according  to  the  case 
stated. 

Errors  assigned. 

1.  The  court  erred  in  rendering  judgment  against  the  present 
plaintiff  in  error  and  defendant  below. 

Because  1.  Neither  the  action  of  trespass  nor  any  other  action 
can  be  maintained  against  the  street  commissioner,  plaintiff  in 
error,  for  the  act  thus  done  by  virtue  of  his  official  authority. 

2.  Under  the  act  of  1839  and  the  supplement  of  1848,  the  com- 
pany have  no  right  to  erect  a  toll  gate  within  the  bounds  of  the 
city  of  Lancaster. 

3.  If  the  terms  of  the  act  and  supplement  warrant  such  a  con- 
struction of  their  powers,  the  legislature  has  not  the  constitutional 
authority  thus  to  interfere  with  the  privileges  and  immunities  of 
the  citizens  as  guaranteed  by  the  act  incorporating  the  city  and  its 
supplements,  and  the  several  ordinances  passed  in  pursuance  to 
the  corporate  powers  thus  conferred. 

The  case  was  re-argued  in  May,  1850,  by  Slaymaker  and  Champ- 
neysj  on  the  part  of  the  city  of  Lancaster. — It  was  contended  that 
neither  of  the  acts  of  assembly,  in  express  terms,  authorized  the 
company  to  erect  a  toll  gate  within  the  limits  of  the  city — ^and  that 
if  the  construction  be  uncertain,  it  should  be  against  the  company, 
and  in  favor  of  the  public ;  that  the  erection  of  a  toll  gate  directly 
conflicted  with  pre-existing  rights  in  the  city,  and  cannot,  there- 
fore, be  presumed  to  have  been  within  the  contemplation  of  the 
legislature.  That  a  right  to  take  toll  upon  a  road,  only  three 
m3es  in  length,  was  not  intended  to  embrace  citizens  passing  over 


Digitized  by  VjOOQIC 


558  BUMtEMB  COURT  [jffirmJwy 

[Btonnfdlti  v.  The  Manor  Tuninke  Coatpaay.] 

the  road,  within  the  boundB  of  the  city ;  2  B,  k  Ad.  793 ;  Prop. 
Stourbridge  Cwial  vs.  Wheeley  et  al.,  22  H.  0.  L.  B.  185; 
Priestley  tw.  Foulk.  40  U.  C.  L.  B.  819 ;  2d  M.  k  G-.  196 ;  11 
Peters  545 ;  4  Bing.  448, 15  B.  0.  L.  B.  87;  11  Bast.  686;  2 
jBf.  &  ^.  646 ;  1  Am.  Law  Jour.  862 ;  5  Denio  p.  9, 17  ;  and 
Nor.  Lib.  Gras  Company  Amer.  Law  Jowmal^  April  1850,  p.  457  ; 
Trenton  Water  Company,  6  Pa.  Law  Journal  82 ;  8  Bawls  195, 
Easton  Road.  That  the  term  street  is  eqpivalent  to  highway,  4 
S.  k  B.  106,  Road  to  Fitzwater  street ;  8  Barr  89  Sharett's  road. 
It  was  admitted  that  the  legislature  haTe  a  superintending  power 
over  public  corporations,  so  as  to  alter  the  form  of  goyemm^it 
and  change  the  provisions  of  the  charter,  thus  equally  regulating 
by  a  general  law  the  rights  utid  interests  of  all  the  c<»porator8 ; 
yet  it  was  denied,  that  while  the  charter  of  the  city  of  Lancaster 
exists,  it  is  in  the  power  of  the  le^lature  to  grant  to  individuals, 
or  to  a  private  corporation,  the  right  to  enter  the  city  and  occupy 
and  obstruct  the  streets  and  levy  tolls  upon  the  citixens.  That 
there  cannot  be  '^  two  distinct  corporations  created  in  the  same  place, 
with  the  same  rights,  properties  and  privUeges  and  similar  powers ;" 
Wileock  on  Mun.  Corp.  14,  186 ;  8  Steph.  Com.  188  to  198;  2 
Term  B^.  669,  R.  vs.  Amery  ;^-2  Kyd.  on  Corp.  496;  S  Term 
Bep.  246,  King  vs.  Passmore ;  2  Bl.  Com.  87 ;  4  Wheaton  589, 
Dartmouth  College  vs.  Woodward,  2  Kent  417,  339;  18  Wend. 
14  to  27 ;  5  Benio  9,  17 ;  Nor.  Lib.  Gas  Co.  Amer.  L.  J.  Apl. 
1850,  p.  457;  6  Paige  664;  9  do.  171;  6  Greenleaf  112;  10 
Barr  92;  10  Ala.  B.ST;  1  Mass.  148;  8  Pa.  Bep.  259. 

Ford  and  iStevens^  for  the  Turnpike  Company. — That  the  cor- 
poration of  the  city  of  Lancaster  is  a  public  corporation  for  pur- 
poses of  municipal  government ;  and  that  such  corporations,  as 
cities,  counties  and  towns,  may  be  changed,  modified,  enlarged  or 
restrained  by  the  legislature ;  securing,  however,  theproperty  for 
the  use  of  those  for  whom  it  was  purchased ;  2  Kent  305 ;  9 
Oraneh  62 ;  Terrett  vs.  Taylor,  11  Vem.  198  ;  Panton  Turnpike 
Company  vs.  Bishop, 4  Humph. Bep.  315 ;  2  U.S.  Big.  Turnpike 
1,892,898;  2  W.k  8.5b2. 

That  there  is  no  limit  to  the  power  of  the  legblature  with  re- 
spect to  corporations,  except  where  the  grant  of  corporate  rights 
may  be  considered  as  a  case  of  contract;  Dartmouth  College  case, 
4  Wheaton  689 ;  2  Term  Bep.  284. 

That  if  this  were  not  the  law,  yet  the  corporation  of  Lancaster 
cannot  complain.  It  never  had  a  right  of  soil  in  the  road  ;  and 
the  road  had  an  existence  antecedent  to  the  corporation  of  the 
city  ;  it  having  been  laid  out  in  pursuance  of  a  petition  in  1741, 
though  the  report  was  not  made  till  4  May,  1742 ;  10  John.  389, 
The  Farmer's  Turnpike  vs.  Coventry. 

That  the  road  or  street  was  no  more  than  a  right  of  way,  and 
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that  it  was  not  against  Equity  to  make  them  pay  who  use  it,  and 
that  this  is  especially  applicable  to  the  owners  or  occupiers  of  the 
brick  yards,  beyond  the  limits  of  the  city,  who  were  much  benefit- 
ted by  the  improvement  of  the  road  in  question. 

The  opinion  of  the  court  was  delivered  by 

Coulter,  J. — The  power  of  the  legislature  to  establish  a  turn- 
pike gate  in  the  streets  or  public  ways  of  a  city,  is  hardly  to  be 
questioned.  It  is  a  part  of  the  eminent  domain  which  belongs  to 
tne  sovereign  authority.  It  is  conceded  to  the  general  assembly, 
by  the  grant  of  all  legislative  power,  and  is  not  restrained  by  tibe 
bill  of  rights.  There  is  nothing  in  the  street,  or  town,  or  city,  to 
make  it  greater  or  more  distinguished  than  a  highway  in  the  rural 
districts,  except  convenience  and  the  density  of  population ;  and 
these  restrain  not  the  power  of  legislation.  The  power  of  making 
and  repairing  roads  and  removing  nuisances  is  granted  by  law  to 
supervisors  of  highways  under  the  direction  of  the  courts,  and  they 
are  bound  to  do  it ;  yet  this  does  not  prevent  the  legislature  from 
authorizing  turnpikes,  and  the  erection  of  gates  on  these  roads. — 
Neither  does  the  obligation  of  cities  to  open  and  repair  streets  in- 
terpose any  barrier  against  the  right  of  the  sovereign  power  to 
regulate  its  highways ;  and  streets  in  a  town  or  city  are  nothing 
more. 

But  the  inconvenience  to  citizens  and  to  other  persons  transact- 
ing business  in  a  city  would  be  so  grievous  that  we  cannot  presume 
that  the  legislature  intended  to  authorize  the  erection  of  a  gate  in 
the  streets  of  a  city,  unless  the  enactment  is  so  clear  as  to  leave 
no  room  for  a  reasonable  doubt.  The  constant  passage  of  drays, 
wagons,  carts  and  other  vehicles,  from  one  part  of  a  city  to 
another,  in  pursuit  of  the  business,  trade,  agriculture  and  commerce 
of  the  country,  requires  that  the  streets  should  be  open.  In  many 
places  the  stoppage  to  pay  tolb  would  block  up  and  stop  the 
streets,  and  as  the  toll  gatherer  would  have  to  seek  shelter  from 
the  vicissitudes  of  the  weather,  a  barrier  would  at  times  be  inter- 
posed with  no  person  at  hand  to  open  it.  In  the  case  under  con- 
sideration, although  the  gate  is  at  the  verge  of  the  continuous 
line  of  houses,  yet  if  the  company  can  erect  it  there,  they  may 
erect  a  gate  as  far  up  the  city  as  King  street.  It  was  well  known 
to  the  legislature  that  the  city  of  Lancaster,  in  the  garden  of  the 
State,  would,  in  process  of  time,  become  a  mart  for  manufactures 
and  commercial  and  agricultural  products,  and  extend  to  its  ut- 
most limits.  Where  then  was  the  necessity  or  propriety  of  grant- 
ing, to  a  turnpike  company,  the  privilege  of  obstructing  the  streets 
and  hindering  the  business  of  the  city,  when  full  power  was  grant- 
ed to  the  municipal  corporation  to  keep  those  streets  open  and  in 
good  repair,  and  which  it  was  compellable  to  do,  at  the  instance 
of  any  person.    We  are  reluctant  to  impute  any  such  intention  to 
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the  legislature,  until  they  use  words  of  more  imperatiye  and  distinct 
signification  than  those  on  which  the  turnpike  company  relies. 
We  have  no  doubt  whatever  that  the  legislature  may  alter,  modify  or 
repeal  the  charter  of  a  city,  making  compensation  for  private 
rights,  which  might  thereby  be  invaded  or  destroyed.  But  when 
they  intend  to  do  so,  it  is  but  fair  to  the  municipality  and  to  the 

Imblic  to  presume  that  they  will  say  they  intend  to  revoke  privi- 
eges  already  granted,  and  alter  a  solemn  deed  already  made. 

In  the  construction  of  a  statute  granting  privileges  to  individ- 
uals, where  there  is  ambiguity  or  inconsistency  in  the  language  of 
the  grant,  if  one  construction  bear  against  the  public  trade  aud 
public  convenience,  and  another  abridges  the  grant,  that  must  be 
adopted  which  favors  the  public  convenience  and  trade ;  3  Ste- 
phenSj  N.  P.  2619 ;  5  Denio.  The  enjoyment  of  the  franchise  or 
privilege  granted  to  the  turnpike  company,  does  not  necessarily 
require  that  a  gate  should  be  erected  in  Manor  street,  within  the 
city  limits.  By  placing  a  gate  outside  the  city,  the  object  of  their 
erection  will  be  fulfilled,  and  the  convenience  and  business  of  the 
city  protected,  and  both  grants,  that  to  the  city  and  to  the  turn- 
pike, will  be  harmonized. 

The  whole  force  of  the  turnpike  company's  case  rests  on  the 
words  used  in  the  reviving  act  of  30th  March,  1848,  by  which  the 
company  is  authorized  to  erect  gates  in  Manor  street  or  elsewhere, 
for  the  purpose  of  collecting  tolls,  according  to  the  provisions  of 
the  original  act.  Now  the  original  act  does  not  authorize  or  speak 
of  gates  on  Manor  street,  but  authorizes  the  company  to  erect 
"  gates  on  said  road.**  It  might  be  sufficient  to  say  that  the  words 
street  and  highway  are  equivalent  to  each  other,  as  decided  in  4 
£1.  ^  i2. 106,  and  in  2  Strange  1004,  Lade  vs.  Shephard.  They 
are  considered  as  convertible  terms.  Street  is  derived  from  the 
Saxon,  and  in  its  origin,  signifies  a  way.  It  is  often  used  to  sig- 
nify a  way  on  the  margin  of  which  houses  are  built;  but  it  is  used 
to  signify  a  highway  out  of  a  city  or  town :  "  wisdom  crieth  with- 
out, she  uttereth  her  voice  in  the  streets,  and  in  the  city  she  utter- 
eth  her  words.'*  We  think  that  the  legislature  meant  by  the  words 
Manor  street,  nothing  more  than  Manor  road,  which  the  way  was 
called  at  least  as  far  as  Millerstown ;  and  that  by  the  word  ^^else- 
where," which  is  a  very  loose  designation  of  any  place,  they 
meant  that  part  of  the  road  which  lies  between  Millerstown  and 
the  Lake  Mill,  on  Conestogo  creek,  which  part  of  the  road  they 
were  authorized  to  commence  after  the  road  to  Millerstown  was 
completed. 

We  are  therefore  of  opinion  that  the  city  of  Lancaster,  having 
given  full  notice  to  the  turnpike  company  not  to  erect  a  gate  on 
Manor  street,  in  said  city,  were  guilty  of  no  wrong  in  ordering  it 
to  be  removed,  as  a  nuisance  or  obstruction  in  said  street ;  and 
that  Stormfeltz,  the  street  Commissioner,  was  not  guilty  of  a  tr^- 
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pass  in  removing  the  said  gate  in  pursuance  of  an  ordinance  of 
the  city  councils. 

Wherefore  the  judgment  of  the  court  below,  on  the  stated  case, 
is  reversed,  and  judgment  is  entered  for  the  defendant  in  the  said 
case. 

Judgment  reversed,  and  judgment  for  defendant  below. 


Eshelman  and  Wife  versus  Shuman's  Adm'rs. 

An  assignment  by  an  insolyent  debtor  in  1827,  does  not  pass  to  his  tmstee  a 
chose  in  action,  or  distribatiye  share  of  his  wife,  arising  out  of  her  father's  es- 
tate, unless  it  be  speciaUj  included  in  the  assignment  The  case  of  Shuman  v, 
Eeigart,  7  W.  &  S.  168,  exphuned. 

The  practice  of  suing  a  recognizance  in  the  name  of  the  president  of  the  Or- 
phans'  Court,  who  is  not  a  corporation,  and  not  the  successor  of  the  judge  to 
whom  the  recognizance  was  acknowledged  nomvtatvm,  maintained  on  the  maxim 
of  communis  error  facit  jug;  but  a  suit  in  the  nt^e  of  the  president  judge,  for  the 
use  of  the  assignee  of  the  husband,  for  the  amount  of  the  share  of  the  wife 
claimed  in  this  suit,  is  no  bar  to  a  recoreiy  in  the  name  of  the  same  officer,  for  the 
use  of  the  wife,  and  her  husband,  as  her  trustee. 

Errob  to  the  District  Court,  Lancaster. 

This  was  an  action  in  the  name  of  Lewis,  president  of  the  Or- 
phans' Court  of  Lancaster  county,  for  the  use  of  Christian  Eshel- 
man and  Elizabeth  his  wife  vs.  the  administrators  of  Shuman,  to 
recover  the  wife's  share,  under  a  recognizance  executed  by  the 
administrator  of  her  father's  estate,  conditioned  for  the  payment 
of  the  interest  to  the  widow,  during  her  life,  and  the  principal 
sum,  viz :  one-third  part  of  the  purchase  money,  to  the  heirs  after 
her  death.  Christian  otoner,  the  father,  died  intestate,  and  in 
1811,  in  pursuance  of  a  petition  to  the  Orphans'  Court  of  Lan- 
caster county,  certain  real  estate  was  valued,  and  the  heirs  having 
refused  to  take  it  at  the  valuation,  the  property  was  sold ;  the  in- 
terest on  the  third  part  of  the  purchase  money,  exceeding  ?10,- 
000,  was  to  be  paid  to  the  widow  during  life,  and  after  her  death, 
the  principal  sum  to  the  heirs.  Shuman,  the  administrator,  exe- 
cuted a  recognizance  conditioned  for  its  payment.  The  recogni- 
zance entered  into  in  January,  1812. 

In  1827,  Eshelman,  one  of  the  plaintiffs,  petitioned  the  Court 
of  Common  Pleas  of  Lancaster  county  for  the  benefit  of  the  in- 
solvent laws;  and  in  September,  1827,  he  executed  an  assign- 
ment, as  follows :  "  Know  all  men  by  these  presents,  that  I,  Chris- 
tian Eshelman,  the  within  named  petitioner,  do  hereby  assign  and 
transfer  unto  Benjamin  Herr,  one  of  my  creditors,  in  pursuance 
of  the  directions  of  the  act  of  assembly,  all  my  estate^  real^  per- 
sonal and  mixedy  in  trust  for  himself  and  my  other  creditors.  In 
witness,"  &c.    Dated  the  19th  September,  1827. 

I.— j2* 
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The  widow  of  Christian  Stoner  died  on  the  18th  October,  1841. 
The  main  question  was,  whether  the  assignment  passed  the  wife's 
distributive  share,  under  the  recognizance,  payable  after  the  death 
of  her  mother. 

The  defendants  plead  payment,  and  payment  with  leave,  &c., 
and  also  filed  a  special  plea  in  bar,  to  the  effect  that  a  former  suit 
for  the  share  of  the  wife,  claimed  in  this  suit,  had  been  brought  in 
1841,  after  the  death  of  the  widow,  in  the  name  of  Benjamin 
Champneys,  Esq.,  then  president  Judge  of  the  Orphans'  Court, 
for  the  use  of  Benjamin  Herr,  trustee  of  Christian  Eshelman,  the 
husband,  in  which  case  a  verdict  and  judgment  was  rendered 
against  Herr,  the  trustee. 

His  Honor,  Judge  Durkee,  holding  a  special  court,  stated,  in 
his  opinion,  that  in  two  suits,  brought  in  the  District,  court  of  this 
county,  on  the  same  recognizance  on  which  this  suit  is  founded,  it 
was  decided  by  the  court  below,  that  the  interest  of  the  wife  in 
her  father's  estate  passed  aAd  became  vested  in  the  trustees  of 
her  husband,  under  their  assignments  on  taking  the  benefit  of  the 
insolvent  laws,  and  that  these  decisions  were  affirmed  by  the  Su- 
preme Court;  he  referring  to  Shuman  vs.  Reigart,  7  TT.  &  aS  168, 
and  another  suit  on  the  same  recognizance,  in  favor  of  Reigart  as 
assignee  of  Rakes,  who  was  mamed  to  Frances,  another  daugh- 
ter of  Christian  Stoner.  And  he  charged  the  jury  that  the  right 
of  Elizabeth  Eshelman  to  the  money  claimed  passed  by  her  hus 
band's  assignment  to  Herr.  He  had,  therefore,  a  right  to  bring 
suit  for  it,  and  having  done  so,  and  a  judgment  rendered  against 
him,  he  could  not  maintain  a  second  suit;  and  that  Eshelman  and 
wife  had  no  better  right  to  sue  than  he  ^  had.  He  directed  the 
jury  to  render  a  verdict  for  the  defendants. 

It  was  assigned  for  error: 

That  the  court  erred  in  instructing  the  jury  that  the  interest  of 
Elizabeth  Eshelman  passed,  by  the  assignment  of  her  husband, 
under  the  insolvent  laws,  for  the  benefit  of  creditors. 

The  case  was  argued  by  Gf-eo.  W.  McElroy  and  Reah  Frazer 
for  plaintiffs  in  error. — That  the  husband  has  no  property  in  his 
wife's  choses  in  action;  that  he  has  only  a  ndkeA powety  which  he 
is  not  bound  to  exercise  in  favor  of  his  creditors,  and  that  it  is 
not  liable  to  attachment  for  his  debts,  2  Watts  90,  Dennison  vs. 
Nigh;  5  Barr  262.  That  the  choses  of  the  wife  do  not  pass  by 
his  assignment  under  the  insolvent  laws,  unless  specially  assigned, 
10  Barvy  Shay  vs,  Sessaman,  and  do.  378.  The  case  of  Shuman 
vs.  Reigart  included  two  assignments,  each  by  separate  persons, 
and  contained  in  the  same  paper  book.  One  assignment  set  out 
the  wife's  share — ^the  other  did  not.    The  court  decided  in  general 
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terms,  that  the  share  passed  by  the  assignment,  and,  as  Is  stated 
in  Shay  vs.  Sessaman,  10  Barr^  on  the  ground  that  the  shares 
were  specially  assigned.  In  Richwine  vb.  Hein,  1  Pa.  Rep,  373, 
the  property  of  the  wife  was  set  forth  in  the  assignment  and  in 
the  inventory. 

A.  L.  Hayes  and  E.  C.  Reigart  for  the  administrators. — That 
the  acts  of  1729-*80,  and  of  1814,  have  received  a  settled  con- 
struction, that  the  choses  in  action  of  the  insolvent's  wife  passes 
to  his  trustee,  and  that  the  verdict  and  judgment,  in  the  suit  by 
Herr  as  trustee  of  Christian  Eshelman,  was  conclusive,  6  Bin. 
191;  1  Pa.  Bep.  878;  4  Bawle  468,  Siter's  Case;  7  W.kS. 
168;  1  Peere  Wms.  249,  458;  8  do.  182. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — It  has  not  been  contended  that  a  husband  has 
a  distinct  interest  in  his  wife's  choses  in  action,  but  it  is  argued,  on 
the  authority  of  Shuman  vs.  Reigart,  that  the  act  of  1814,  which 
transfers  the  property  of  an  insolvent  debtor  without  an  act  done 
by  him,  is  equivalent  to  an  assignment  by  him  of  every  thing  over 
which  he  had  a  power.  It  was  ruled  in  that  case,  that  the  wife^s 
distributive  share  of  the  price  of  her  father's  land,  secured  by  re- 
cognizance to  pay  at  her  mother's  death,  passed  by  her  husband's 
assignment  under  the  insolvent  law.  It  was  said  that  the  hus- 
band's property  would  have  passed  without  it;  but  it  was  not  said, 
nor  was  it  intended  to  be  intimated,  though  it  might  seem  other- 
wise, that  his  wife's  property  in  action  did.  It  was  supposed  that 
the  husband's  actual  assignment  embraced  not  only  his  property 
in  general,  but  the  wife's  interest  in  the  recognizance  expressly ; 
and  had  that  been  so,  the  case  would  have  been,  as  it  was  thought 
to  be,  the  same  as  Richwine  vs.  Hein,  on  the  principle  of  which 
it  was  supposed  to  be  ruled.  But  the  fact  was  not  entirely  so ; 
and  the  misconception  happened  in  this  wise :  Two  causes  between 
the  same  parties,  foundea  on  distinct  assignments,  thought  to  be 
alike  in  the  minutest  particulars,  and  executed  by  two  insolvent 
husbands  of  sisters,  entitled  respectively  under  the  same  recogni- 
zance, were  consolidated  and  argued  together ;  but  in  reality  the 
one  assignment  embraced  the  wife's  interest,  and  the  other  did 
not.  The  difference  was  not  observed  at  the  argument,  or,  if  ob- 
served, was  not  pressed;  and  the  judge  who  drew  the  opinion  hap- 
pened to  take  the  case  from  the  record  which  contained  the  spe- 
cific assignment,  but  the  reporter  happened  to  make  up  the  case 
from  the  other.  The  pftpei*  books  have  been  procured,  and  show 
that  such  was  the  fact.  Though  it  was  said  that  the  Legislature 
had  dispensed  with  the  assirament  of  the  husband,  it  was  not  said 
the  wife's  chose  passed  by  uie  statute.  On  the  contrary,  it  was 
said  to  have  passed  on  the  principle  laid  down  by  Mr.  Justice 
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Smith,  in  Richwine  vs.  Hein,  that  the  statute  rather  strengthened 
than  weakened  the  actual  assignment,  which  is  consequentify  good 
for  the  excess  without  regard  to  the  enactment.  It  is  a<hnitted 
that  it  was  not  expressly  said  in  Shuman  vs.  Reigart  that  the  wife's 
chose  in  action  passed  by  the  husband's  assignment  alone ;  but 
neither  was  it  said  that  it  passed  by  the  statute.  It  was  not  said 
in  the  report  that  it  was  included  in  his  assignment ;  and  the  truth 
is,  the  opinion  was  deficiently  expressed.  Had  the  last  sentence 
of  the  first  paragraph  been  introduced  by  a  reference  to  the  sup- 
posed fact  that  both  assignments  included  the  wife's  interest,  the 
conclusion  would  have  been  legitimate.  But  little  attention  was 
paid  to  that  part  of  the  case,  as  the  question  was  thought  to  de- 
pend on  the  extent  of  the  husband's  power  to  transfer  his  wife's 
reversionary  interest.  Had  the  reporter  made  up  the  case  from 
the  other  paper  book,  there  would  have  been  no  apparent  discrep- 
ance between  it  and  Richwine  t;^.  Hein,  or  Shay  vs.  Sessaman,  in 
the  latter  of  which  Shuman  vs.  Reigart  was  referred  to  as  an  au- 
thority for  the  principle  that  the  husband's  power  of  reduction  to 
possession  does  not  pass  by  the  statute.  The  assignment  before 
us  did  not  include  the  wife's  interest  in  the  recognizance,  and  con- 
sequently did  not  pass  it;  so  that  she  and  her  insolvent  husband, 
as  her  trustee,  are  the  only  persons  who  have  at  any  time  been  en- 
titled to  sue  for  it. 

The  defence  taken  on  the  point  of  former  recovery  is  no  better 
founded.  Certain  it  is  that  the  former  suit  was  brought,  like  the 
present,  nominally  by  the  president  of  the  Orphans'  Court;  but 
the  assignees  were  the  actual  plaintiffs.  Except  for  the  maxim, 
communis  error ^  neither  that  suit,  nor  the  present,  could  be  main- 
tained by  an  oflScer  who  is  not  a  corporation,  and  who  cannot  be 
the  successor  of  a  person  to  whom  the  recognizance  was  acknow* 
ledged  nominatum^  even  if  the  original  cognizee  could  have  main- 
tained it.  The  form  of  the  recognizance  was  a  bungling  contri- 
vance to  avoid  the  trouble  of  acknowledging  a  separate  recogni- 
zance to  each  chilil,  which  the  Orphans'  Court  ought  not  to  have 
adopted ;  but  though  it  would  now  be  mischievous  to  doubt  its  va- 
lidity, it  would  be  as  much  so  to  let  it,  for  the  sake  of  technical 
congruity,  stand  in  the  way  of  subtantial  justice. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Lichty  versus  Hager. 

Where  a  legacy  was  left  to  a  married  woman  to  be  inrested  by  the  executors  of 
the  will  of  testator  in  real  estate,  to  be  conveyed  to  her,  for  her  sole  and  separate 
use,  and  to  her  heirs  and  assigns  for  ever;  but  not  to  be  liable  for  the  payment  of 
any  of  the  debts  of  her  husband ;  and  a  house  and  lot  was  purchased,  which  cost 
more  than  the  amount  payable  on  the  legacy,  the  balance  being  made  up  by  the 
husband  and  wife ;  and  after  the  property  was  conyeyed  to  the  husband  and  wife, 
for  the  separate  use  of  the  wife,  a  judgment  was  entered  against  the  husband,  and 
the  property  levied  on  and  sold.  Held,  that  the  purchaser  cannot  recover  the 
property  subject  to  the  condition  that  he  pay  the  nett  amount  of  the  legacy  with 
interest ;  but  the  conditional  verdict  shoiUd  be,  that  he  hold  till  defendants  pay 
him  the  amount  of  purchase-money  advanced  by  the  husband,  beyond  the  amount 
paid  on  the  legacy. 

The  deed  was  not  in  the  nature  of  a  mortgage,  and  there  was  no  oonditional 
sale  to  give  it  that  character. 

Where  necessary  repairs  are  made  by  the  husband  to  his  wife's  property,  a  sub-  • 
sequent  judgment  creditor  of  the  husband  may  not  have  a  lien  on  the  property 
for  the  amount  of  the  repairs. 

Error  to  the  Common  Fleas  of  Laneagter  county. 

This  was  an  ejectment  by  Hager  vs.  Lichty,  for  a  one  story 
brick  house  and  piece  of  ground  in  Lancaster. 

It  appeared  that  Hager  held  a  judgment  note  against  Lichty 
for  $2000,  dated  January  16,  1847.  February  8,  1848,  it  was 
entered  in  the  Common  Pleas,  and  fi.  fa.  issued,  sold  personal 
property  and  levied  on  the  real  estate  in  question  which  was  sub- 
sequently sold,  and  purchased  by  Hager  for  $50,  sheriff's  deed 
made  to  him. 

On  the  part  of  the  defendant,  it  was  contended,  that  the  pro- 
perty belonged  to  Lichty's  wife — that  it  was  paid  for  mainly  by  a 
legacy  left  to  her,  by  the  will  of  David  A.  Donnelly.  The  bequest 
was  as  follows:  "I  give  and  bequeath  to  my  niece  Elizabeth,  wife 
of  Benjamin  Lichty,  one  thousand  dollars  to  be  invested  by  my 
executors,  as  soon  as  practicable,  in  a  house  and  lot,  in  the  city 
of  Lancaster,  which  they  shall  convey  and  assure  unto  the  said 
Elizabeth,  for  her  sole  and  separate  use,  and  to  her  heirs  and 
assigns  forever;  but  not  to  be  liable  for  the  payment  of  any  of 
the  debts  of  her  husband."  Peter  McConomy  and  John  Dough- 
erty appointed  executors  of  the  will.  Will  proved  January  24th, 
1845. 

In  Nov.  1846,  the  house  and  lot  in  question  was  aold  by  Baum- 
gardner,  administrator  of  the  estate  of  Riddle,  and  it  was  pur- 
chased by  Lichty  for  ?970.  Dougherty,  one  of  the  executors  of 
the  will  of  Donnelly,  became  surety  for  the  payment  of  the  pur- 
chase money.  Deed  was  made  to  Lichty  on  8d  April,  1847. 
Baumgardner*s  right  to  sell  being  questioned,  an  act  of  assembly 
was  passed  confirming  it,  &c.;  see  acts  of  1847,  p.  854. 

It  was  alleged  in  uie  paper  book  of  plaintiff  in  error,  that  the 
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property  was  purchased  by  Lichty,  not  for  himself,  but  for  the 
executors  of  Donnelly,  for  the  wife  of  Lichty.  That  it  was  neces- 
sary to  make  the  deed  to  Lichty,  as  the  property  was  struck  off 
to  him,  and  as  the  act  of  assembly  described  him  as  the  purchaser. 
That  it  was  found  that  the  legacy  of  $1000  would  have  to  under- 
go an  abatement,  but  that  the  amount  of  the  abatement  Vas  not 
then  exactly  ascertained.  That  Lichty  and  wife  conveyed  the 
property  to  McConomy  and  Dougherty,  executors  of  the  will  of 
Donnelly,  so  that  they  could  declare  the  trust  specifically,  when- 
ever the  exact  amount  of  the  abatement  could  be  ascertained. 

On  the  22d  day  of  September,  1847,  a  decree  of  the  Orphans 
Court  of  Lancaster  county  was  made,  by  which  the  sum  of 
$793.08  was  decreed  as  the  amount  of  the  legacy  of  Mrs.  Eliza- 
beth Lichty,  to  be  invested,  &c.,  pursuant  to  the  directions  of  the 
testator.  Accordingly  on  the  26th  day  of  January,  1848,  a  deed 
of  conveyance  was  made  by  McConomy  and  Dougherty,  execu- 
tors of  the  will  of  Donnelly,  as  follows : 

Deed  of  Indenture,  dated  January  26th,  1848,  from  Peter 
McConomy  and  wife,  and  John  Dougherty  and  wife,  executors  of 
the  last  will  and  testament  of  David  A.  Donnelly,  to  Benjamin 
Lichty  and  Elizabeth  Lichty  his  wife,  for  the  sole  and  separate 
use  of  said  Elizabeth  Lichty.     Consideration  J793.08,  the  appoi^ 
tionment,  by  decree  of  the  Orphan's  Court  of  Lancaster  comity, 
of  a  legacy  of  JIOOO  bequeathed  by  David  A.  Donnelly,  deceased, 
to  Elizabeth  Lichty.     Consideration  as  aforesaid  $793.08,  and  the 
further  consideration  of  $176.92,  paid  by  Benjamin  Lichty,  "to 
and  for  the  sole  and  separate  use  of  the  said  Elizabeth  Lichty, 
and  to  the  heirs  and  assigns  of  the  said  Elizabeth  Lichty  for- 
ever, but  not  to  be  liable  for  the  payment  of  any  of  the  debts  or 
liabilities  of  her  husband,  as  in  and  by  the  last  will  and  testament 
of  the  said  David  A.  Donnelly,  is  mentioned,  expressed  and  set 
forth.''     A  receipt  is  annexed  to  this  deed  for  $176.92,  as  re- 
ceived from  Benjamin  Lichty,  in  fuU  of  the  consideration  money 
as  paid  by  hinu     Becorded  February  9th,  1848. 

The  Judgment  of  Hager  was  obtained  crfter  the  date  of  this 
deed,  viz.  on  February  3d,  1848. 

It  was  proved  that  Lichty  and  wife  lived  on  the  property,  and 
continued  in  possession  from  April,  1847 — ^that  various  necessary 
repairs  were  made  in  and  about  the  premises,  exceeding  in  cost 
$400. 

It  was  proved  that  Elizabeth  Lichty  was  a  tailoress  before  April, 
1847,  and  for  years  afterwards;  and  by  herself  and  females 
employed  by  her,  earned,  on  an  average,  from  $9  to  $10  per  wedc. 

Notice  of  her  claim  to  the  property  was  given  at  the  sheriff's  sale. 

Lewis,  President,  inter  alia^  instructed  the  jury,  that  the  plain- 
tiff is  entitled  to  recover,  subject  to  die  condition  that  he  pay, 
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within  sucli  reasonable  time  as  the  jury  shall  specify,  to  Benja- 
min Lichty  and  Elizabeth  his  wife,  in  trust  for  the  separate  use  of 
the  said  Elizabeth,  according  to  the  directions  of  the  will  of  D.  A. 
Donnelly,  deceased,  the  sum  of  seven  hundred  and  ninety-three 
dollars  and  eight  cents,  with  interest  from  the  3d  April,  1847,  to 
the  26th  January,  1848. 

The  defendant  excepts  to  the  charge. 

There  was  an  assignment  of  error  to  the  part  of  the  charge 
above  stated,  and  also  to  other  portions  of  it. 

The  case  was  argued  by  Ford  for  plaintiff's  in  error. 

Ullmaker  for  Hager,  defendant  in  error. 

Frazer  in  reply. 

The  opinion  of  the  court  was  delivered  by 

BuRNSiDE,  J. — Christopher  Hager  obtained  a  judgment  against 
Benjamin  Lichty,  and  levied  on  the  premises  iti  question,  and  had 
them  sold,  and  purchased,  and  then  instituted  this  ejectment  to 
obtain  the  possession.  The  wife  of  Lichty  defended  the  action ; 
she  shewed  that  her  uncle  David  A.  Donnelly,  deceased,  had 
by  his  last  will  left  her  a  legacy  of  ^^1000,  to  be  vested  by  his 
executors  as  soon  as  possible,  in  a  house  and  lot  in  the  city  of 
Lancaster.  The  will  directed  the  executors  to  convey  and  assure 
the  house  and  lot  to  her,  for  her  sole  and  separate  use,  and  to  her 
heirs  and  assigns,  but  not  to  be  liable  for  the  payment  of  any  of 
the  debts  of  her  husband.  He  appointed  his  friends,  Peter 
McConomy  and  John  Dougherty,  lus  executors.  Dougherty  is 
since  deceased. 

Thomas  Baumgardner,  who  was  the  administrator  cum  testa- 
mento  annexe  of  John  Riddle,  deceased,  sold  at  public  vendue,  on 
the  14th  of  November,  1846,  at  a  cash  sale,  the  premises  in  ques- 
tion. Lichty  bid  off  the  premises.  Dougherty  guaranteed  the 
payment  and  became  Lichty's  security.  The  power  of  Baum- 
gardner,  as  administrator,  to  sell,  being  questioned  an  act  of  the 
legislature  was  obtained,  authorizing  Baumgardner  to  make  a  deed 
to  Lichty  to  whom  the  premises  had  been  struck  off,  which  was 
accordingly  done,  for  the  consideration  of  $970.  When  the  estate 
of  Donnelly  was  settled,  Mrs.  Lichfy's  legacy  had  to  abate;  and 
before  it  was  finally  settled,  the  executors  paid  $800  to  Baumgard- 
ner on  the  execution  of  the  deed.  The  residue  was  made  up  by 
Mr.  and  Mrs.  Lichty.  Lichty  conveyed  to  the  executors.  On  the 
settlement  of  Donnelly's  estate,  Mrs.  Lichty  was  decreed  the  sum 
of  $798.08.  The  executors  of  Donnelly,  on  the  26th  day  of  Jan- 
uary, conveyed  the  premises  to  Lichtv  and  wife,  as  the  will 
directed,  for  the  sole  wd  separate  use  of  the  said  Elizabeth,  and 
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to  the  heirs  and  assigns  of  the  said  Elizabeth,  forever,  but  not  to 
be  liable  for  the  payment  of  any  debts  or  liabilities  of  her  hus- 
band, as  the  will  of  her  uncle  (Urected.  Hager  had  not  at  this 
time  obtained  or  entered  his  Judgment.  That  was  done  on  the 
3d  of  February,  1848.  Mrs.  Lichty  gave  full  notice  of  her  title, 
at  the  sherifiF's  sale.  There  was  evidence  that  Lichty  and  wife 
made  some  repairs  to  the  house,  and  that  Mrs.  Lichty  was  an  in- 
dustrious tailoress,  earning  from  $8  to  $10  a  week ;  latterly  her 
eye  sight  had  failed.  The  learned  judge,  as  well  as  the  counsel, 
admitted  the  facts  of  the  case  were  not  in  dispute;  and  the  court 
was  desired  to  determine  the  questions  of  law,  raised  by  the 
parties. 

The  court  was  pleased  to  call  this  an  equitable  ejectment,  and 
that  the  plaintiff  sought  a  recovery  only  on  such  terms  and  condi- 
tions as  equity  required.  After  a  most  ingenious  review  of  the 
evidence,  he  was  pleased  to  instruct  the  jury,  that  the  plaintiff  was 
entitled  to  recover,  subject -to  the  condition,  that  he  pay  to  Lichty 
and  wife,  in  trust  for  the  wife,  according  to  the  will  of  Donnelly, 
the  sum  of  $793.08,  with  interest  from  the  3d  April,  1847,  to  the 
26th  January,  1848,  in  such  reasonable  time  as  the  jury  should 
specify.  The  defendant's  counsel  excepted.  I  deem  it  unneces- 
sary to  review  the  errors  assigned  in  detail,  as  we  view  the  whole 
charge  unsound  from  beginning  to  end,  and  as  calculated  to  intro- 
duce into  our  system  principles  subversive  of  equity  and  justice. 
The  wife  of  Lichty  had  the  legal  title  before  Hager  had  any 
incumbrance  on  the  premises.  Her  legacy  had  paid  all  the  pur- 
chase money  except  $176.92.  On  no  principle  could  Hager  s 
judgment  bind  beyond  the  interest  Lichty  had  in  the  land.  I  am 
aware  we  have  extended  the  lien  of  judgments  in  Pennsylvania, 
beyond  the  limits  of  the  common  law,  but  1)|e  furthest  we  have 

frone  is  to  declare  it  a  lien  on  every  kind  of 'equitable  interest  in 
and,  and  on  every  right  vested  in  the  debtor,  on  the  rendition  of 
the  judgment.  On  the  venditioni  the  sheriff  sells  and  conveys  all 
his  rights,  such  as  it  may  be,  Carkhuff  va.  Anderson,  3  JBinn.  4; 
Thomas  vs.  Simpson,  3  JBarr  60 ;  2  jBorr  41. 

Nor  can  we  accede  to  the  doctrine  that  the  deed  to  Lichty  was 
given  as  a  security  for  the  $800,  and  was  in  the  nature  of  a  mort- 
gage. An  equitable  mortgage  may  be  created  by  a  deposit  of  the 
title  deeds;  and  the  transaction  may  be  evidenced  either  by  parol 
or  by  written  agreement:  Rickert  vs.  Madeura,  1  Baw.  327. 
Here  the  deed  was  not  in  the  nature  of  a  mortgage,  nor  was  it 
ever  delivered  for  that  purpose.  There  was  no  conditional  sale 
to  give  color  to  the  supposition  of  the  learned  judge;  nor  had 
Hager  an  incumbrance  when  the  title  was  perfected,  and  the  exe- 
cutors done  their  duty.  There  is  no  fact  m  evidence  to  give  the 
transaction  the  least  color  of  a  conditional  mortgage. 
Lichty  had  no  interest  in  the  house  beyond  the  balance  paid  by 
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Um,  and  that  is  not  contested  by  the  defendants.  The  court 
ought  to  have  instructed  the  jury  to  find  for  the  plaintiflFs,  the  ver- 
dict to  be  released  on  the  pavment  of  $176  92,  with  the  interest. 
It  has  been  faintly  urged,  that  Lichty  and  wife  made  expensive 
repairs  to  the  house,  and  if  they  have  paid  for  them,  they  ought 
to  be  paid  over  again  to  the  judgment  creditors.  We  are  not  pre- 
pared to  determine  that  where  there  are  necessary  repairs  made 
by  the  owner  of  a  house,  to  make  his  dwelling  comfortable,  that  a 
subsequent  judgment  creditor  shall  have  a  Den  for  the  price  of 
these  repairs;  or  where  the  repairs  are  made  by  a  husband  to  his 
wife's  property.  Hager's  lien,  by  his  judgment,  gave  him  neither 
equity  nor  color  of  ckdm  beyond  the  money  paia  by  Lichty,  and 
thftt  the  defendant's  do  not  dispute. 

The  judgment  is  reversed,  and  a  venire  facia%  de  novo  is 
awarded. 


Royer's  Appeal.  |  i^g^wsj 

To  entitle  an  executor  to  costs  ia  an  issue  of  doTisant  vel  non,  it  must  appear  I  ^3  509 
that  his  course  has  been  dictated  by  a  regard  for  the  interests  of  those  eventually  |i  36  SC  '331 
found  to  be  entitled  to  the  property.  !•■— -—^^I 

An  executor  is  not  bound  to  become  a  part^  to  such  an  iB8ue«  unless  those  in- 
terested wiU  indemnify  him  against  the  costs  of  the  investigation. 

An  executor  is  probably  entitied  from  the  estate,  to  the  expenses  incurred  in 
preparing  to  administer  the  will,  before  a  contest  arise  as  to  its  validity.  He  may 
perhaps  sue  the  administrators  of  the  estate,  where  such  exist,  for  sudi  costs; 
but  he  is  not  authorised  to  settie  an  account  merely  for  the  purpose  of  having  such 
costs  aUowed. 

This  wad  an  appeal  by  Royer  and  Royer,  administrators  of  the  - 
estate  of  Joseph  Royer,  deceased,  from  the  decree  of  the  Orphans' 
Court  of  Lancaster  country  overruling  exceptions  to  and  confirm- 
ing the  account  of  Fahnestock,  formerly  one  of  the  executors  of 
the  will  of  said  Joseph  Royer. 

On  the  15th  day  of  August,  1834,  Joseph  Royer,  of  Warwick  • 
township,  Lancaster  county,  made  his  last  will  and  testament,  and 
on  the  oth  day  of  Januarjr,  1847,  he  annexed  a  codicil  to  his  said 
will  and  testament ;  in  said  will  and  codicil  he  appointed  his  son 
David  Royer  and  Peter  Fahnestock,  executors.  He  died  in  the 
month  of  August,  1847 ;  on  the  80th  day  of  August,  1847,  the 
said  will  and  codicil  were  admitted  to  probate  before  Wm.  Gleim, 
Esq.,  Register  of  Lancaster  county.  Letters  testamentary  were 
granted  to  Peter  Fahnestock  and  David  Royer,  who  took  an  in- 
ventory of  the  goods  and  chattels  of  the  deceased,  and  filed  the 
same  m  the  Register's  office  of  Lancaster  county,  at  the  same 
time.  September  4, 1847,  David  Royer  (son-in-law  of  said  dec'd.) 
as  agent  for  Catharine  Royer,  John  Doster  and  Nancy  his  wife; 
VOL.  I.— 2k. 
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and  as  next  friend  of  Leah  Boyer,  Anna  Beyer  and  Hannah 
Royer,  minor  children  of  Hannah  Royer,  deceased,  appealed  from 
the  decision  of  the  Re«rf;er,  and  a  Register's  Court  thereupon 
iraa  held  on  the  21st  day  of  September,  in  said  year;  the  said 
Register's  Court  on  the  implication  of  Peter  Fahnestock,  one  of 
the  execntors  of  said  deceaised,  directed  an  issue  of  den.  vtl  wm^ 
to  the  District  Court  of  Lancast^  county,  to  December  term,  No. 
1, 1847,  to  try  by  a  jury  the  validity  of  Baid  will  and  codicil^  and 
the  matter  of  fact  which  m^ht  be  objected  thereto  in  said  court, 
between  David  Royer  and  reter  Famiestock,  executors  as  phun- 
tifis,  and  Catharine  Royer,  John  Doster  and  Nancy  his  wife,  Leah 
Royer,  Anna  Rover  and  Hannah  Royer,  by  their  guardian,  John 
Royer,  as  defenaants. 

The  24th  of  November,  1847,  in  said  District  Court,  aiji  issue 
being  filed ;  December  7, 1847,  a  jury  being  called  and  sworn, 
rendered  a  verdict  for  defendants,  on  the  20w  day  of  December. 

1847 — ^Letters  of  administration  were  granted  to  Samuel  Royer 
and  the  above  named  David  Royer,  (execiftors  in  the  above  will 
and  codicU)  by  the  Register  of  Lancaster  county. 

The  sidd  John  Rover,  deceased,  left  no  widow,  but  issue  to  wit: 
Joseph  Royer,  David  Royer,  (the  within  named  executor  and  ad- 
ministraton  the  said  Catharine  Royer,  Nancy,  married  to  John 
Doster,  ana  HAunah  Royer,  deceased,  married  to  David  Royer, 
who  left  issue  to  wit :  the  said  Leali  Royer,  Anna  Royer  and 
Hannah  Royer. 

The  said  Joseph  Royer,  on  the  23d  of  April,  1849,  by  inquest 
was  declared  a  lunatic ;  a  traverse  to  said  inquest  was  entered  and 
filed  by  him,  and  upon  hearing  and  trial  of  tiie  same  in  the  Court 
of  Common  Pleas,  at  the  November  term,  1849,  the  jury  rendered 
a  verdict  in  his  favor,  establishing  his  sanity. 

Peter  Fahnestock,  one  of  the  executors,  exhibited  an  account 
which  was  accompanied  by  a  statement,  such  as  follows: 

The  account  of  Peter  Fahnestock,  late  one  of  the  executors  of 
Joseph  Royer,  late  of  Warwick  township,  deceased — 

There  was  no  portion  of  the  estate  in  the  hands  of  this  ac- 
countant; after  the  inventory  was  taken  and  filed,  an  issue  was 
directed  by  the  Register's  Court  to  try  the  validity  of  the  will  of 
said  deceased,  which  was  found  against  the  will;  letters  of  admin- 
istration  were  then  granted  to  David  Royer  and  Samuel  Royer, 
who  received  the  whole  estate. 

Exhibited  in  the  Roj^ter's  ofiEice  the  20th  day  of  November, 
1848.  He  prayed  credit  for  disbursements  attenoing  the  taking 
of  the  inventonr  and  the  appraisement  of  the  personal  estate, 
amounting  to  $32  41,  and  for  services  of  counsel,  advice  to  the 
executor,  appearing  in  the  Register's  Court  and  trying  the  issue 
of  demavU  vel  nony  as  to  the  deceased's  will,  in  the  District 
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Oourt,  and  for  his  loss  of  time,  trouble  and  expense  incnrred  as 
executor— in  all  amounting  to  |222  91. 

Exceptions  were  filed  to  it,  at  the  instance  of  Samuel  Bojer 
and  David  Royer,  administrators  of  the  estate  of  Joseph  Royer, 
deceased: 

1.  The  whole  account  is  excepted  to,  accountant  not  being  exe- 
cutor of  deceased. 

2.  All  the  items  on  the  credit  side  of  the  account  are  excepted 
to,  accountant  haying  no  authority  to  make  the  payments  and 
charge  the  estate  of  Joseph  Royer,  deceased. 

June  21, 1849 — ^Exceptions  oyerruled  and  account  confirmed* 

Errors  assigned:^ 

The  court  erred  in  orerruling  the  exceptions  and  confirming  the 
account  for  the  following  reasons: 

First.  The  accountant  could  not  settle  an  account  for  the  mere 
purpose  of  chargii^  the  estate  of  Joseph  Royer,  deceased,  with 
the  expenses  incurred,  as  prayed  for  in  nis  account. 

Second.  The  estate  of  Joseph  Roy^,  deceased,  is  not  liable  for 
the  fees  paid  to  attorney  and  other  costs  and  expenses  incurred 
in  attempting  to  establisn  the  will  of  the  deceased  on  the  trial  of 
the  issue  of  Oev.  v$l  non  in  the  District  Court  of  Lancaster  county. 

The  case  was  argued  by  J^  B.  Amwake,  for  aiq[>ellant6,  the  ad- 
mini8trator8.-^On  the  firad;^  error  assigned,  he  contended  that  the 
accountant  in  this  case'ought  not  to  be  permitted  to  settle  an  ac-  '^■ 

count  in  the  Orphans'  Court,  for  the  mere  purpose  of  charging  ^"' 

the  estate  of  Joseph  Royer,  deceased,  for  on  the  face  of  his  ac- 
.  count  nothing  appears  to  show  that  any  part  of  the  estate  of  said 
deceased  ever  came  to  his  hands  or  possession,  he  therefore  could 
not  raise  an  account  merely  to  let  in  nis  claims ;  his  r^nedy,  if  any 
he  has  against  the  estate  of  said  Joseph  Royer,  deceased,  for  the 
costs  and  expenses  as  prayed  for  in  his  account,  is  by  action 
against  the  administrators  of  the  deceased:  Shenk's  Appeal,  6 
Watt%y  p.  84, 

As  to  the  seoond  error,  he  contended  that  the  costs,  expenses, 
Jcc,  as  paid  to  attorney,  and  commissicm  to  accountant  incurred 
on  the  tarial  of  the  issue  of  dev.  vel  non,  must  be  b<nme  by  the  par* 
ties  to  it,  and  not  by  the  funds  of  the  estate,  of  which  they  were 
deyisees  or  legatees,  as  the  parties  litieated  for  their  indiyicuial  in- 
terests and  not  for  the  benefit  of  the  estate :  Copenhafier  v$. 
Isaacs,  7  WatU  170  y  Mumper's  Appeal,  QW.  ^  S.  441. 

Fraury  for  Fahnestock. — ^The  will  of  Joseph  R6yer  was  tried 
before  Judge  Hates,  and  the  question  of  reyocation  came  before 
the  court  on  the  ground  that  as  Ihe  testator  had  cony^ed  by  deed 
after  the  date  of  the  will,  certain  parts  <^  his  reid  estate  as  tiiere- 
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in  devised,  it  would  be  difficult  to  say  what  was  his  wUl  as  to  the 
portions  of  his  real  estate  undisposed  of,  &c.;  the  judge  charged 
the  jury  it  was  a  revocatiany  ^c. — and  so  theyfomd. 

Peter  Fahnestock  was  not  a  legatee,  devisee,  or  in  any  way  in- 
terested in  the  said  estate  save  as  one  of  the  executors.  His  co- 
executor  and  himself  proved  the  will,  filed  an  inventory,  employed 
counsel,  paid  debts  and  expenses,  and  the  issue  was  directed  to  try 
the  valicUty  of  the  will,  on  the  appeal  of  some  of  the  heirs  to  the 
decree  of  the  Register's  Court  allowing  the  probate  of  the  same. 

It  was  the  duty  of  the  executor  to  support  the  decision  of  the 
Register  in  favor  of  that  will ;  and  he  was  entitled  to  the  aid  of 
the  estate,  to  discharge  all  reasonable  costs  and  expenses  incurred 
on  that  account:  %Wash.  Oir.  Court  Bep.  122,  128,  124,  Brad- 
ford vs.  Boudinot. 

The  account  in  this  case  was  properly  settled  by  the  accountant 
He  and  bis  co-executor  filed  an  inventory,  was  in  possession  of  the 
assets.  This  accountant  paid  debts  ana  expenses  of  administra- 
tion, put  of  his  own  pocket  as  executor,  and  claimed  in  said  ac- 
count no  debt  due  him  by  testator  in  his  life  time :  4  Watts  85 — 
Shenck's  administration  account.  An  executor  is  bound  to  prove 
the  will,  and  certainly  not  at  his  own  expense.  When  he  meets 
with  obstruction,  it  is  his  duty  to  remove  it  if  he  can,  and  he  k 
unfaithful  if  he  omits  to  attempt  it :  ^W.SrS.  98,  Scott's  Estate ; 
^WaUs  284,  Creddis'  Appeal;  8  Wash.  0.  0.  Bep.  Bradford  vs. 
Boudinot. 

The  opinion  of  the  court  was  delivered  by 
Bell,  J. — ^Notwithstanding  what  was  said  in  Bradford  vs.  Bou- 
dinot, 8W.  0.  0.  B.  122,  and  repeated  in  Geddis'  Appeal,  9  W. 
284,  of  the  duty  of  an  executor  to  sustain  the  validity  of  the  in- 
strument under  which  he  acts,  as  a  will,  against  the  hostile  attacki 
of  those  claiming  adversely  to  it,  and  of  his  right  to  call  on  the 
estate  of  the  supposed  testator  to  discharge  the  costs  and  expenses 
incurred  in  the  contest,  it  is,  under  our  decisions,  clear  that  his 
right  to  do  so  depends  altogether  upon  whether  the  litigation  b 
for  the  benefit  of  the  estate,  or  in  promotion  of  the  interests  of 
those  eventually  found  entitled  to  the  fund.  It  is  not  imiversaUy, 
or  even  ordinarily  true,  that  he  may  endeavor  the  establishment  of 
.     I  a  supposiy^ous  testamentary  paper  at  the  expense  of  creditors  or 

l^  {  distributees,  or  that  even  u  successful,  he  can  tax  the  whole  fund 

^  he  represents  by  claiming  the  costs  incurred  in  his  administratioii 

account  as  a  general  item  of  credit.  The  expenses  of  tarying  an 
issue  devisavit  vel  non  must  be  borne  by  the  parties  to  it:  Copen- 
hafFer  vs.  Isaacs,  7  W.  170,  or,  at  least,  by  uiose  for  whose  bene- 
fit it  is  carried  on.  This  may  be  so,  even  when  the  testamentary 
act  is  validated  by  a  judicial  fiatj  as  is  shewn  by  Mumper's  Ap- 
peal, %W.  ^  S.  441.    It  is,  therefore,  difficult  to  imagine  how. 
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where  a  pretended  will  has  been  repudiated  by  yerdiot^  the  costs 
of  the  contest  can  be  cast  on  tiiose  who  have  succeeded,  by  charg- 
ing them  upon  an  estate  to  which  they  have  shown  themselves  en- 
tiued  as  distributees,  under  the  intestate  laws;  claiming  not  by 
yirtue  of  the  supposed  will,  but  in  d^ect  and  triumphant  hostility 
to  it  The  ina^issibUity  of  such  a  pretension  is  pointed  out  in 
the  case  just  referred  to,  where  it  is  put  as  an  illustration,  not 
open  to  cavil.  There,  as  already  intimated,  even  a  successful  liti- 
gant, who,  in  his  character  of  executor,  had  succeeded  in  a  feign- 
ed issue  in  establishing  a  disputed  will,  was  denied  the  asserted 
right  to  charge  upon  the  whole  estate  of  the  testator,  the  counsel 
fees  paid  by  nim  during  the  controversy.  Indeed,  it  frequently 
happens  that  only  a  very  few  of  the  heirs  or  next  of  kin  of  a  sup- 
nosed  testator  are  interested  in  sustaining  an  alleged  testament. 
Nay,  sometimes  the  interest  of  a  majority  of  them  lies  in  shew- 
ing an  intestacy.  In  such  instances,  it  would  be  obviously  unjust 
to  compel  them  to  contribute  towards  defiraying  expenses  incurred 
in  the  attempt  to  prejudice  them  pecuniarily  upon  this  point.  I 
commend  attention  to  the  observations  of  mv.  Justice  £lSNN£D7, 
who,  in  Mumper's  Appeal,  very  clearly  shews  that  only  those  who 
have  an  immediate  and  direct  interest  in  the  subject,  should  be 
called  to  bear  the  burden  of  carrying  on  the  investigation.  Rea- 
son and  equity  unite  to  support  this  rule,  and  I  know  of  no  au- 
thority that  directly  impugns  it.  Geddis'  Appeal  is  mentioned  as 
of  this  stiuDup,  but  properly  understood,  it  is  not  so.  The  misap- 
prehension seems  to  be  induced  by  some  general  remarks  of  the 
judge,  who  delivered  the  opinion,  on  the  duties  of  an  executor,  but 
the  doctrine  of  Gopenhaffer  V9.  Isaacs  is  recognized^  and  although 
the  case  itself  does  not  distinctly  shew  the  applicabUity  of  the  rule 
I  have  mentioned,  the  decision  is  expressly  put  on  the  ground  that 
the  action  of  the  executor  was  for  the  benefit  of  the  estate.  To 
charge  the  fund  belonging  to  the  estate,  it  is  not  enough  that  the 
executor  has  no  pecuniary  interest  in  the  settlement  of  the  im- 
puted will.  To  confer  that  right,  it  must  appear  his  course  was 
dictated  by  a  regard  for  the  profit  of  those  eventually  found  to  be 
entitled  to  the  property.  This  was  the  basis  of  the  determination 
pronounced  in  Scott's  Estate,  9W.^S.  98,  cited  for  the  appellee ; 
as  is  made  manifest  by  the  opinion  delivered  by  the  same  learned 
judge  who  decided  this  cause  below,  and  by  the  remark  of  the 
chief  Justice,  speaking  for  this  court  on  i^ppeal:  ^Hhat  the  execu- 
tor litigated,  not  for  ms  own  interest,  but  for  the  interest  of  the 
parties  who  got  the  whole  of  the  estate  by  the  litigation,  and  now 
refuse  to  reimburse  him  his  expenses."  ibut  we  have  before  us  a 
widely  difFerent  case.  Fahnestock,  the  teototoar,  is  the  only  one  ^y^:*^ 
who  appears  to  have  urged  forward  the  contest,  for  some  reason 
which  remains  unexplained.  In  the  Register's  Court,  he  demand- 
ed an  issue  to  be  directed  to  the  Common  Pleas;  he  subpoenaed 
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the  witnesses,  employed  oonnsel,  and  so  &r  as  we  are  informed, 
was  alone  oonoemed  in  condooting  the  litigation,  while  the  alleged 
testator's  next  of  kin  either  stood  aloof,  or  appeared  as  defenduits 
in  the  feigned  issue,  actively  denying  the  Talidity  of  ihe  supposed 
testament,  set  up  by  Fahnestock.  ^d  yet,  this  attempt  is  graye- 
ly  made  to  eharee  the  fund  distributed  among  them  with  costs  in- 
curred in  the  effort  to  disappoint  their  wishes  and  to  defeat  their 
interests.    Such  a  daim  is  wholly  inacfanissilde. 

But  it  is  asked,  is  he  named  as  executor  in  a  contested  will,  to 
undertake  its  establishment,  solely  at  his  own  risk  ?  By  no  means. 
It  is  not  required  of  him  fo  become  a  party  to  such  a  contest,  un- 
less those  interested  in  the  disputed  ]^aper  wiU  ind^xmify' him 
against  the  costs  of  the  investigation ;  or  he  may  caU^upon  them^ 
to  assume  the  responsibility  of  carrying  it  on.  The  co<u«&  k]mnr* 
to  him  is  pointed  out  in  Mumper's  Appeal;  a  decision  refertea  to 
thus  frequently,  because  I  consider  it  as  decisive  of  the  present, 
and  entirely  approve  the  reasoning  iq>on  which  it  im>ceeds.  I 
have  known  many  instances,  when  I  sat  in  the  Common  Pleas,  of 
refusals  by  those  named  executors,  to  become  parties  to  an  issue 
deviscwit  vel  non^  until  they  were  secured  for  futupe  expenses. 
No  one  ever  supposed  it  was  incompetent  to  them  so  te^  refuse*  In- 
truth,  their  names  are  not  essentia  to  the  framing  of  a  fe%)ie^ 
issue.  It  may  be  made  with  the  same  legal  effect  between  any 
other  parties  having  an  interest,  and  frequently  is  so;  or  between 
men  of  straw,  designated  by  the  court,  provided  security  be  given 
for  the  costs.  There  is,  conse<piently,  no  pretence  for  departing 
from  a  rule  just  as  it  is  convement,  because  of  any  supposed  con- 
strained liability  arising  from  the  legal  j^ition  of  the  executor. 
The  application  of  this  rule  to  the  claim  m  hand  dictates  the  dis- 
allowance of  the  several  sums  of  money  claimed  for  counsel  fees,' 
and  other  expenses  consequent  upon  the  trial  of  the  issue. 

I  should  think,  however,  the  accountant  ought  to  be  allowed 
from  the  estate  the  expenses  incurred  in  preparing  to  administer 
the  will,  before  a  contest  arose  as  to  its  vandity.  Sut  this  did  not; 
call  for  the  settlement  of  an  administration  account,  nor  justify' 
the  expense  encountered  in  passing  it  through  the  office  of  th^ 
several  f^ctionaries.  In  fact  there  was  notning  to  state  an  ac- 
count about:  Shenck's  Appeal,  6  IT.  84;  and  therefore  no  por- 
tion of  it  is  entitled  to  our  sanction.  We  will  not  say  the  appel- 
lant may  not  maintain  an  action  against  die  administrators  of 
Boyer  for  the  982  41,  or  so  much  of  it  as  he  may  shew  hin^df 
entitled  to. 

Decree  of  the  Orphans'  Court  confirming  the  account  is  re- 
versed. 
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Tundt's  Appeal 

An  adyaneement  is  an  irreyocable  gift  by  a  parent  to  a  child,  in  antioipatioB  of 
gach  child's  futore  share  of  the  parent's  estate.  Vebu  by  the  hnsband  oMinot  be 
dianged  into  adrancements  as  against  the  wife,  merely  by  her  admission  that 
« this  we  owe  to  father  honestly." 

Declarations  of  a  parent,  made  after  debts  hare  been  contracted,  of  an  intention 
to  treat  them  as  advancements,  are  not  admissible  to  prodooe  that  effect,  where 
the  declaratioBS  are  not  communicated  to  the  child,  nor  accompanied  by  an  act 
sufficient  to  obliterate  the  obligations  as  debts. 

Such  parol  dedaiations  are  not  admissible  to  conTert  a  loan  to  the  son-in-law 
into  an  advancement  to  the  daughter,  in  order  to  defeat  a  legacy  in  favor  of  the  lat- 
ter, in  the  will  of  her  father. 

Where  a  testator  directed  that  the  share  of  his  estate  coming  to  his  dan^^ter, 
then  a  married  woman,  shall  be  kept  in  the  hands  of  a  tmstee  for  her  use,  and  in* 
terest  thereon  paid  to  her  annually,  so  long  as  she  remains  the  wife  of  her  then 
husband,  and  in  case  of  the  death  of  the  husband,  the  trust  moneys  to  be  paid  to 
her;  and  in  the  event  of  her  death,  whilst  thus  married,  thai  the  trustee  to  pay 
the  mother's  share  to  her  children,  the  husband  interposing  no  claim  to  the  inter- 
est. Held,  that  the  children  are  entitled,  on  the  death  of  their  mother,  in  addi- 
tion to  the  principal,  to  the  imUreMt  which  accrued,  during  her  life,  which  had  not 
been  reduced  into  possession. 

Executors  are  chargeable  witii  interest  on  the  sums  ascertidned  to  be  in  their 
hands,  during  the  pei^ency  fA  exceptions  to  their  accounts. 

Advancements  to  all  of  the  heirs  should  be  settled  as  of  the  same  time,  after 
the  death  of  the  testator;  and  the  heirs  last  paid,  are  enfiUed  to  interest  from  the 
time  when  the  other  heirs  received  the  balances  due  them  respectively. 

This  was  an  appeal  from  the  decree  of  the  Orphans'  Court  of 
Lancaster  county,  by  the  executors  of  the  will  of  John  Yundt, 
deceased.  John  Yundt  made  his  will,  dated  on  the  28d  day  of 
March,  1829,  and  died  in  April,  1832.  One  of  his  daughters, 
Polly,  had  been  long  married  to  Joseph  Horst,  by  whom  she  had 
several  children,  before  the  date  of  said  will.  Horst  became  in- 
solvent. He  owed  to  Yundt,  the  deceased,  more  than  $6000. — 
After  all  of  Horst's  debts  to  said  deceased  had  been  contracted, 
John  Yundt  made  his  will,  which  provided  as  follows : 

^^  Further^  it  is  my  will  that  all  the  remainder  of  my  estate, 
after  my  said  debts,  expenses  and  bequests  are  distributed  and 
paid,  shall  be  divided,  aner  first  adding  seven  hundred  pounds  to- 
gether with  all  the  advancements  heretofore  made  by  me  to  my 
children,  in  ten  equal  shares,  and  then  all  advancements  shall  be 
respectively  deducted  from  each  respective  share. 

^^  And  it  is  my  will  that  the  share  which  vet  may  come  to  my 
daughter  Polly,  now  intermarried  with  Joseph  Horst,  shall  be  paid 
and  kept  in  the  hands  of  my  son  Jacob,  in  trust  for  the  use  of  my 
said  daughter  Polly,  in  manner  as  will  be  hereinafter  mentioned. ' 

The  said  testator  also  directs  the  said  trustee  to  pay  to  Polly 
Horst  interest  upon  her  share,  at  the  rate  of  five  per  cent,  per 
annum,  so  long  as  she  remains  the  wife  of  Horst,  and  in  case  of 
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his  death  or  the  dissolution  of  the  bond  of  matrimony,  "then  I 
give  unto  her  and  her  children  the  said  undivided  ninth  part  of  my 
land  in  Upper  Canada,  hereinbefore  given  in  trust  unto  my  said 
son  Jacob  Yundt  for  her  use;  and  my  said  son  Jacob  shall,  within 
one  year  thereafter,  pay  over  unto  her  all  moneys  given  to  him  in 
trust  for  her  use  as  aforesaid.  And  if  my  said  daughter  Polly 
should  die,  being  at  the  time  of  her  death  the  wife  of  said  Joseph 
Horst,  then  I  give  the  said  lands  in  Upper  Canada  to  her  lawnil 
children,  unto  whom  my  said  son  Jacob  Yundt  shall  also  pay  their 
said  mother's  share  witnin  one  year  thereafter." 

The  testator  had  nine  children. 

On  the  28th  April,  1882,  an  inventory  of  the  testator's  estate 
was  filed,  amounting  to  $7,870  75,  exclusive  of  advancements. 

In  a  book  of  the  testator's  the  following  advancement  among 
others  is  charged,  viz : 
To  Joseph  and  Mary  Horst,  $440  60 

In  another  book  of  the  testator  is  the  following  entry: 

"1826,  April  20th.— Acct.  calculated  between  John 
Yundt  and  Joseph  Horst,  to  the  1st  instant,  for  rent 
and  other  accounts.  Said  Horst  is  indebted  to  said 
Yundt  two  thousand  eight  hundred  thirty-seven 
dollars,  $2,837  00 

This  entry  was  made  by  John  Eby  in  the  presence  of 
.  Yundt,  and  Horst  and  wife,  at  whose  request  the 
entry  waa  made;  Polly,  (Mary,)  Horst's  wife,  say- 
ing to  Eby,  "John,  write  in  the  book,  this  we  owe 
to  father  honestly." 

There  are  also  noted  in  the  inventory  bonds  and  notes 

due  testator  bv  Horst,  amounting  to  4,736  68 

In  addition  to  which  the  following  sum  is  said  to  be 
due  from  Horst  to  testator  for  note,  rent  and  mo- 
ney paid  on  mortgage,  (see  testimony,)  3,007  00 

>10,580  68 

On  the  13th  November,  1834,  said  executors  filed  their  account, 
showing  a  balance  in  their  hands  of  $21,887  13J,  which  balance 
the  said  executors  distributed  among  Yundt's  children,  deducting 
from  the  share  of  each  his  or  her  advancement. 

Joseph  and  Mary  Horst  received  no  part  of  this  balance,  be- 
cause the  advancements  to  Horst  and  wife  amounted  to  more  than 
the  share  of  one  child. 

A  subsequent  account  was  filed  by  the  executors. 

An  auditor  was  appointed  May  10, 1847.  The  auditor  reported 
finding  a  balance  in  the  hands  of  executors,  on  August  16,  1844, 
of  ?37,360  49. 
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Mary  Horst  had  died  and  left  six  children^  and  in  June,  1847^ 
five  of  them  petitioned  the  Orphans'  Court  for  a  citation  to  the 
executors  to  show  cause  why  they  should  not  pay  to  them  their 
shares,  &c.     Citation  awarded.    Afterwards  auditors  were  ap- 

$  minted,  and  on  March.  14,  1849,  they  reported  a  balance  of 
87,860  49,  and  deducted  from  Mary  Horst's  share,  or  one-ninth 
part,  viz:  $7,000  46,  only  an  advancement  of  $440  60,  and  in- 
terest $377  00,  in  all  $817  60.  They  reported  the  share  of 
Mary  Horst's  children  to  be  $6,188  86.  From  that  amount  they 
deducted  for  costs  of  audit  $178  25,  and  the  balance  of  $6,005  61^ 
they  distributed  equally  among  the  six  children  of  Mary  Horst, 
deceased. 

A  deposition  of  John  Eby  had  been  taken  in  suits  then  pending 
in  the  District  Court,  in  which  he  testified  to  the  settlement  be- 
tween Horst  and  the  testator,  when  Horst  was  stated  to  be  in- 
debted in  the  sum  of  $2,837  00.  At  the  time  of  this  settlement 
Polly,  the  wife  of  Horst,  told  witness  to  "write  it  in  the  book, 
this  we  owe  to  father  honestly.*'  The  witness  testified  that 
"  Yundt  said  several  times  that  he  intended  to  make  all  his  chil- 
dren that  one  should  get  as  much  as  the  other,  and  that  all  ^- 
counts  he  had  against  his  children,  bonds  and  notes,  should  all  be 
settled,  so  as  to  make  them  equal,  out  of  his  whole  estate,"  &c. 
Whether  Mrs.  Horst  was  present  when  these  declarations  were 
made,  did  not  appear  certainly  in  the  deposition. 

Christian  Rissor,  affirmed — Mr.  Frazer  offers  to  prove  by  the 
witness  a  conversation  between  witness  and  John  Yundt,  about  the 
time — ^the  same  year— of  the  execution  of  the  will,  as  to  his  trans- 
actions with  Joseph  Horst,  relative  to  Horst's  having  already  re- 
ceived more  than  a  full  share  of  his  estate,  and  which  would  di- 
minish the  shares  of  his  other  children  at  his  death.  Neither  Jo- 
seph Horst  nor  his  wife  were  present  at  the  conversation. 

Objected  to  by  Mr.  Stevens,  who  read  10  WaMs  p.  58 ;  4  Whar. 
130;  6&&i2.  466. 

Rejected  by  the  auditors. 

Mr.  Frazer  excepts. 

Exceptions  were  filed  to  the  report  of  the  auditors. 

Per  Curiam:  Lewis,  President. — ^We  think,  with  the  auditors, 
that  the  debt  due  by  Joseph  Horst  to  his  father-in-law,  John 
Yundt,  was  not  an  advancement  to  the  testator's  dauffhter,  Mary 
Horst,  and  was  not  intended  by  the  testator  to  be  deducted  frotii 
the  share  bequeathed  for  her  separate  use. 

The  method  adopted  by  the  auditors  in  calculating  the  interest 
is,  under  the  peculiar  circumstances  of  this  case,  confirmed. 

The  question  whether  the  debt  of  Joseph  Horst  was  to  be  re- 
garded as  an  advancement,  was  one  in  wmch  all  the  distributees 
were-  interested,  as  upon  its  solution  depended  their  respective 
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shares  of  the  estate.  The  controyersj  arose^  not  from  the  fault 
of  either  of  the  distributees,  flor  from  the  misconduct  of  the  ac- 
countants, but  from  ambiguities  in  the  testator's  distribution.  It 
is  proper,  therefore,  that  the  whole  estate  should  pay  the  costs. 
Listead  of  charging  the  whole  costs  ((178  25)  to  the  share  of 
Mary  Horst,  only  one-ninth  of  the  sum  ($19  80})  should  be  so 
charged.    With  this  correction  the  auditors'  report  is  confirmed. 

It  was  assigned  for  error: 

1.  There  is  error  in  that  part  of  the  decree  of  the  court  which 
says,  ^^that  the  debt  due  by  Joseph  Horst  to  hh  father-in-law,  John 
Tundt,  was  not  an  advancement  to  the  testator's  daughter,  Mary 
Horst,  and  was  not  intended  by  the  testator  to  be  deducted  from 
the  share  bequeathed  for  her  separate  use." 

2.  Also,  in  that  part  of  the  decree  which  says,  ^Hhe  method 
adopted  b^  the  auditors  in  calculating  the  interest  is,  under  the 
peculiar  circumstances  of  the  case,  confirmed.*' 

8.  Also,  in  confirming  the  decision  of  the  auditors  rejecting  the 
testnnony  of  Christian  Kissor. 

4.  The  court  also  erred  in  not  directing  an  issue,  as  prayed  for 
by  appellants  in  their  rejoind^,  filed  October  11, 1847. 

The  case  was  argued  by  Frazer  for  appellants,  the  executors. — 
He  contended  that  debts  can  be  turned  to  adyancements,  1  jSf.  & 
B.  812;  4  Whar.  180;  1  TT.  &  A  890-898;  10  WatU  54;  8 
Atk.  77. 

That  interest  should  not  be  calculated  on  adyancements,  5  Barr 
418,  Stehman's  Appeal. 

Steven$y  contra. — That  the  declarations  of  the  purent  were  not 
evidence  to  charge  the  debts  as  advancements,  1  TT.  &  A  390;  4 
Wh.  180;  10  F.  54. 

Parol  evidence  inadmissible  to  explain  or  alter  a  will,  Jarman 
on  Wills,  349  a.  b. 

Interest  is  chargeable  while  account  is  before  auditors,  11  S.  k 
B,  16. 

Interest  is  calculated  in  reference  to  the  time  when  distribution 
should  have  been  made,  to  wit:  in  1884,  when  distribution  was 
actually  made  to  the  other  legatees. 

The  opinion  of  the  court  was  delivered  by 

Bell,  J.— John  Yundt,  by  hialast  will,  dated  March  28, 1829, 
directed  the  remainder  of  his  estate  to  be  apparently  increased  by 
the  addition  of  all  the  advancements  theretofore  made  by  him  to 
his  children,  and  the  aggreffate  thus  ascertained  to  be  divided 
into  ten  equal  shares,  to  be  £stributed  among  certain  of  his  chil- 
dren named,  after  deducting  from  the  share  of  eadt  child  the  sum 
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advanced  to  him  or  her  by  the  testator.  Among  these  children  is 
named  his  daughter  Polly,  then  intermarried  with  Joseph  Horst, 
who  was  largely  indebted  to  the  father.  The  latter,  sedulons  as  it 
would  seem,  to  preserve  for  the  use  of  his  dauditer  such  share  of 
his  estate  as  might  be  found  coming  to  her,  under  the  provision  I 
have  alluded  to,  created  a  trust  for  the  preservation  of  the  fund 
during  the  coverture  of  the  daughter,  with  a  direction  to  pay  over 
to  her  the  fimd,  absolutely,  should  thi  coverture  be  determined  by 
the  death  of  the  husband ;  but  should  he  survive  his  wife,  then  to 
distribute  it  amon^  her  children  in  equal  shares. 

That  by  this  a  Benefit  was  intended  for  the  wife,  independently 
of  her  husband,  is  too  obvious  for  doubt  or  hesitancy.  It  was  not 
(Subject  to  be  defeated  by  his  improvidence,  nor  absorbed  by  debts 
he  might  contract.  But  its  extent  was  to  be  ascertained  by  char- 
ging against  her  the  values  she  had  before  received  at  the  hands 
of  her  father,  by  way  of  advancement,  or  in  the  words  of  the  tes- 
tament, "all  mvancemefnU  shall  be  respectively  deducted  from 
each  respective  share"  before  distribution  made.  It  is  shewn  that 
all  the  daughters,  on  their  intermarriage,  were  advanced  by  the 
father,  in  household  lamiture  and  other  necessary  articles,  and 
some  of  them,  as  well  as  the  sons,  received  assistance  in  cash. 
'  The  articjfed  thus  ftthiished  to  Polly  amounted  to  ^440  60,  of 
ifhich  a  memorandum  was  miuie  by  the  father,  in  a  book,  contain- 
ing also  an  account  of  the  advimcements  made  to  the  other  chil- 
dren from  time  to  time.  These  entries  wea^  no  appearance  of 
book  accounts,  intended  to  constitute  the  evidence  of  debts  con- 
tracted by  the  children,  but  are,  beyond  question,  simple  memo- 
randa^  made  to  assist  in  carrying  out  the  then  entertained  and 
afterwards  expressed  intention  of  the  parent,  to  distribute  his  pro- 

Eerty  equally  amongst  his  sons  and  daughters.  In  this  light  they 
ave  been  viewed  by  all  the  parties  in  interest;  were  so  intro- 
duced by  the  executors  into  the  inventory  of  the  testator's  effects, 
and  are  now  accepted,  all  round,  as  indicating  undisputed  amounts 
to  be  treated  as  advancements  within  the  meaning  of  the  will.  Of 
these,  therefore,  no  question  is  made. 

But  Horst,  the  husband  of  Polly,  was,  long  before  the  making 
of  the  will,  indebted  to  his  father-in-law  for  money  loaned,  money 

Said  for  him,  and  rents  due  from  him.  For  the  payment  of  these 
ebts,  bonds,  notes,  or  other  securities  were  taken,  amounting  in 
the  whole  to  $7,737  68.  In  addition  to  this,  on  the  20th  of 
April,  1826,  on  an  account  stated  of  further  claims  held  by  the 
testator  against  Horst,  the  latter  was  fotmd  indebted  to  the  for- 
mer $2,873  00,  a  statement  of  which  fact,  on  the  request  of  the 
parties,  was  entered  in  a  book  other  than  the  book  of  advance- 
ments, Mrs.  Horst  at  the  time  remarking,  "this  we  owe  to  father 
honestly."  Can  this  indebtedness  of  her  husband  be  used  for  the 
purpose  of  absorbing  Mrs.  Horst's  interest,  under  the  will  of  her 
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father,  and  thus  defeatmg  the  claim  now  made  by  her  chfldren, 
the  appellees?  It  is  conceded  it  cannot  be  so  used,  unless  it. can 
be  considered  in  the  nature  of  an  advancement  made  to  the  hus- 
band and  wife;  for  by  the  directions  of  the  will,  advancements 
alone  are  to  be  deducted  from  the  residuary  legacies.  But  ad- 
vancement, in  its  legal  acception,  does  not  involve  the  idea  of  ob- 
ligation, or  future  liability  to  answer.  It  is  a  pure  and  irrevoca- 
ble gift  made  by  a  parent  to  a  child  in  anticipation  of  such  child's 
future  share  of  the  parent's  estate.  Regarded  only  in  their  in- 
ception, this  cannot,  with  any  show  of  reason,  be  asserted  of  the 
husband's  liabilities.  They  exhibited  no  single  quality  of  ^ift. — 
Obligation  to  pay  was  an  idea  inseparable  from  them,  subjecting 
the  husband  to  coercive  process,  under  the  pressure  of  wmch  he 
would  in  vain  have  su^ested  that  his  father-in-law  intended  only 
the  advancement  of  his  daughter,  unconnected  with  the  thought 
of  reclamation.  Nor  was  the  character  of  debt  which  attached 
upon  the  settlement  of  1826  at  all  modified  or  affected  by  the  re- 
mark of  Mrs.  Horst  I  have  cited.  If  it  was  an  obligation  resting 
on  the  husband,  at  the  moment  of  its  ascertainment,  nothing  his 
wife  could  say  would  have  the  effect  to  make  her  a  ioint  debtor, 
Dorrance  t^.  Scott,  8  Wk.  309;  and  if  it  had  it  would  not  help  the 
appellants'  case,  for  the  sum  ascertained  would  9till  retain  all  the 
characteristics  of  a  debt.  This  brings  us  to  the  inquiry,  whether 
the  evidence  offered  of  the  declarations  of  the  testator,  tending  to 
show  an  intention  to  treat  the  debts  due  from  his  children  and 
their  husbands  as  advancements,  ought  to  have  been  received? 
Were  this  a  case  of  intestacy,  the  question  put  must  have  been 
met  by  a  flat  negative  under  the  aumority  of  our  own  cases. 

Nothing  seems  to  be  better  settled  than  that  the  ex  parte  de- 
clarations of  a  parent  of  an  intention  to  treat  an  existing  debt  as 
an  advancement  not  communicated  nor  agreed  to  by  the  diUd,  nor 
accompanied  by  an  act  sufficient  to  obliterate  the  obligation  as  a 
debt,  can  change  it  intovgift  by  way  of  advancement,  whether  the 
evidence  be  offered  by  ^  child  to  defeat  the  recovery  of  the  debt, 
or  b^  the  representatives  of  the  parent  to  bar  the  child's  daim  to 
a  distributive  share  of  the  parent's  estate,  Haverstach  v%.  Sar- 
bach,  IW.hS.  390 ;  Levering  v%.  Rittenhouse,  4  Wk.  137; 
much  less  can  such  evidence  be  introduced  for  the  purpose  of  sad- 
dling a  daughter  with  the  debts  of  her  husband,  as  advancements 
made  in  anticipation  of  her  future  interest  in  the  parent's  pro- 
perty. This  rule  does  not,  however,  exclude  written  entries  made 
by  the  parent,  of  advancements,  as  is  shown  by  Hengst's  case,  6 
W.  86,  nor  declarations  contemporaneous  with  the  transaction, 
declaratory  of  its  nature.  But  a  further  difficulty  lies  in  the  way 
of  the  appellants.  Their  effort  is  either  to  explain  the  terms  of  a 
testamentary  writing  by  parol,  or  to  defeat  a  legacy  by  oral  decla- 
rations inconsistent  with  it. 
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N0W9  though  it  is  true  that  where  the  language  of  a  will  has  no 
i^parent  object  upon  which  to  operate,  evidence  aliunde  may  be 
used  to  introduce  one,  the  general  rule  is,  that  no  word  or  phrase 
in  a  testament  can  be  diverted  from  its  appropriate  subject  by  ex- 
trinsic evidence,  showing  that  the  testator  commonly,  or  on  that 
particular  occasion,  used  the  disputed  word  in  a  sense  peculiar  to 
himself,  or  even  in  a  popular  sense,  as  distinguished  from  its  strict 
and  primary  import,  1  Jarman  on  Wills,  858.  In  the  instance  be- 
fore us,  the  word  ^'advancement,"  as  used  in  this  will,  has  its  ap- 
propriate object,  as  we  have  seen,  and  consequently  there  can  be 
no  apoloCT  for  disregarding  the  general  rule,  excluding  oral  proof. 
That  theJiegacy  given  to  Mrs.  Horst  and  her  children  cannot  be 
thus  defeated  is  abundantly  established  by  Ereider  t;«.  Boyer,  10 
W.  54,  a  case  which,  while'  it  fully  recognizes  the  doctrine  that  a 
prior  legacy  may  be  adeemed,  by  a  subsequent  advancement,  and 
even  that  such  an  intention  may  be  shown  by  the  testator's  decla- 
rations, utterly  denies  that  such  declarations  are  competent  to 
convert  a  loan  made  by  the  testator  to  his  son-in-law  into  an  ad- 
vancement of  the  daughter,  in  order  to  defeat  a  legacy  given  to 
the  latter  by  the  will  of  her  father,  executed  aftw  the  creation  of 
the  debt.  That  Joseph  Horst's  liabilities  to  the  testator  were  con- 
sidered as  debts,  by  every  one  having  an  interest  in  the  subject, 
up  to  and  after  the  testator's  death,  is  apparent  from  every  tning 
legitimately  disclosed  bv  the  evidence,  a  view  which  seems  to  have 
been  changed  only  by  the  discovery  that  the  debts  were  not  appli- 
cable as  a  set  off  in  answer  to  a  demand  of  the  wife's  legacy.  It 
would  seem  indeed  that  Mrs.  Horst  herself,  as  well  as  her  hus- 
band, labored  under  the  misapprehension  that  such  an  application 
might  be  made  of  them,  but  it  is  almost  needless  to  observe  that 
this  mistake  will  not  confer  upon  them  a  quality  which,  without  it^ 
they  do  not  possess.  The  question  involved  here  has  been  so  fre- 
quently discussed  by  this  court,  and  particularly  in  Kreider  v%. 
Boyer,  Aat  I  deem  it  unnecessary  to  elaborate  the  argument.  It 
win  si^ce  to  observe  in  conclusion,  that  the  Orphans*  Court  was 
right  in  excluding  the  husband's  debt  from  consideration  when  as<- 
certaining  the  rights  of  the  wife's  children. 

The  second  error  assigned  is  sufficiently  answered  in  the  argu- 
ment submitted  for  the  appellees.  It  is  true  that  interest  is  not 
generally  chargeable  on  advancements.  But  the  mode  of  calcu- 
lation pursued  by  the  auditors,  and  sanctioned  by  the  Orphans' 
Court,  produces  the  same  result  as  though  the  advancements  had 
been  introduced  without  interest  in  the  year  1884,  when  distribu- 
tion ought  to  have  been  made,  and  the  share  of  Mrs.  Horst  ascer- 
tained, and  int^est  calculated  upon  that  share  up  to  March,  1849. 
Ko  injustice  is,  therefore,  inflicted  on  the  appellants  by  the  course 
adopted.  There  is  no  pretence  for  suspending  the  interest  on 
the  sums  ascertained  to  be  in  the  executors'  tmnds,  pending  the 
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examination  of  their  acoonnt  of  1844.  They  were  bound  to  keep 
the  fund  at  interest,  unless  peculiar  droumstances  intervened  to 
excuse  it,  which  it  was  incumbent  on  them  to  show. 

We  think  it  sufficiently  apparent,  looking  to  all  parts  of  the 
will,  that  the  testator  intended  the  children  of  Mrs.  Horst  should 
receive,  on  the  death  of  their  mother,  all  that  was  payable  to  her 
during  the  coverture,  but  which  from  any  circumstance  she  failed 
to  receive.  It  is  plain  a  leading  object  was  to  exclude  the  husband 
from  any  participation,  except  so  far  as  he  might  attain  to  the  en- 
joyment of  the  annual  interest  through  his  wue.  But  the  direc- 
tion is  express  to  pay  to  her  children  their  mother's  share  after 
her  death,  and  this,  we  think,  may  be  well  taken  to  include  the  in- 
terest accruing  during  her  life,  and  which  was  not  reduced  to 
possession.  At  all  events,  the  husband  puts  in  no  claim  to  it,  and 
he  is  the  only  person  who  by  possibility  can  dispute  the  children's 
riffht  He  cannot  be  compelled  to  do  this  for  the  benefit  of  the 
other  legatees,  which  would  be  the  sole  effect  of  an  adoption  of 
the  view  urged  by  the  appellants. 

The  claim  of  the  husband,  if  he  has  any,  bein^  out  of  the  way, 
there  is  nothing  to  narrow  the  claim  of  the  chilouren,  as  between 
them  and  the  executors. 

Judgment  affirmed. 


Withers^  Appeal 

Where  an  adnunistratiw  oarries  on  a  TezaHonB  Utigation  f6r  la  own  exehuiTe 
benefit,  he  is  not  entitled  to  charge  the  estate  with  the  oosts  of  it 

This  was  an  appeal  from  the  decree  of  the  Orphans'  Court  of 
Lancaster  county,  which  confirmed  the  report  of  auditors  as  to 
the  account  of  Withers,  as  administrator  of  the  estate  of  McEin- 
ney,  dec'd. 

A  judgment  had  been  entered  against  McEinney,  in  the  name 
of  Henry  Share  &  Co.,  in  1816,  for  above  »8000.  A  m.  /a.  was 
subsequently  issued  on  this  judgment  in  favor  of  Mehaffey.  See 
the  case  reported  in  7  TT.  ^  /§.  276.  McKinney  died  in  1848 ; 
imother  act.  fa.  issued  on  the  same  judgment,  in  favor  of  ELaines, 
administrator  of  the  estate  of  Share,  against  V^thers,  administra- 
tor of  the  estate  of  McKinney,  the  defendant  in  the  original  judg- 
ment.   See  this  case  reported  in  2  Barr  435. 

Withers  was  married  to  the  daughter  of  McEinney.  In  his 
account  on  the  estate  of  McEinney,  he  asked  credit  jor  counsel 
fees  exceecUnff  $900,  and  for  other  items.  The  auditors  allowed 
a  portion  of  tne  amounts  for  which  credits  were  asked,  and  disal- 
lowed other  amounts  and  items. 
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Exceptions  were  filed  on  the  j^art  of  the  aocoontant  to  the  re- 
port of  the  auditors,  some  of  which  were : 

1.  The  aaditors  erred  in  disallowing  the  said  administrator  tiie 
following  sums,  idz :  paid  fcnr  paper  book  at  Supreme  Court,  May 
1846,  950— paid  counsel  for  services  at  May,  1844,  9800.  Also 
for  amount  reduced  on  commissions  9250,  and  two  items  for  re- 
pairs 920  66. 

2.  Said  auditors  also  erred  in  charging  wear  of  goods,  &c.,  viz: 
9181  25.  Also  in  charging  accountant  with  costs  of  audit.  The 
costs  of  audit  are  too  high  and  exoi'bitant. 

The  exceptions  to  the  auditors  report  were  overruled  and  the 
report  confirmed. 

Assignment  of  error. 

The  court  erred  in  confirming  that  part  of  the  auditors  report, 
disallowing  the  credit  praved  for  of  950  for  paper  book  at  Su- 
preme Comrt,  May  term,  1§46.  Also  the  credit  of  >800  for  pro- 
fessional services  of  S.  Parke  and  B.  Frazer,  in  Common  Pleas 
and  Supreme  Court  of  May  term,  1846.  Also  in  reducing  com- 
missions to  9250. 

Frazer y  on  the  part  of  the  appellee,  contended  that  Withers  was 
bound  to  contest  tne  judmient  entered  against  McEinney,  or  he 
might  be  made  re^nsible  by  the  other  creditors  for  the  loss,  par- 
ticularly when  he  could  prove  that  the  bond  had  been  given  for 
lots  distributed  to  McEinney  by  illegid  lottery,  at  high  prices. 

Meh^ey 's  judgmait  was  reversed  without  a  venire  de  navoy  and 
that  Withers  contended,  when  the  ecu  fa.  by  the  administrator  of 
the  estate  of  Share  was  issued,  that  the  costs  of  the  previous  suit 
should  be  paid — but  that  the  Supreme  court  ruled  the  power  dis- 
cretionary wilh  the  court  below.  He  contended  that  the  efforts 
by  Withers,  under  the  advice  of  counsel,  ousht  not  to  be  at  his  own 
expense.    That  his  bang  the  son-in-law  dia  not  alter  the  case. 

Stevens,  for  appellee. — The  Question  is  whether  the  administra- 
tor contended  for  his  own  benefit,  or  for  that  of  the  estate.  With- 
ers got  the  rents  of  the  property,  above  fl800  or  more — ^the  pro- 
cee£ng  was  for  his  advantage,  and  so  the  auditors  determined. 
That  above  (600  have  been  allowed  to  the  administrator  and 
counsel,  and  $800  is  oMected  to  because  no  defence  was  made  to 
the  second  aei.  fa.  on  the  merits. 

Frazer,  in  reply. — The  second  eci.  fa.  was  not  resisted  on  its 
merits ;  it  was  thought  that  there  was  enough  in  the  legal  objec- 
tions. 
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The  opinion  of  the  court  was  delivered  by 

BuRNSiDE,  J. — ^The  only  question  this  casepresents^  is  whether 
an  administrator  shall  be  allowed  his  counsel  fees  and  expenses 
for  carrying  on  a  vexatious  and  tedious  litigation  for  his  exclusive 
benefit,  or  a  benefit  to  his  wife,  who  was  the  sole  heir,  and  no 
creditors  interested  ?  If  authority  was  wanted^  Gossner  s  estate, 
6  Whar,  401,  settles  this  question.  It  was  there  held  that  an 
administratrix  was  not  entitled  to  charge  counsel  fees  to  the  fund, 
where  she  had  made  an  unjust  and  vexatious  defence  to  the  next 
of  kin.  Nor  do  we  think  he  can  be  allowed  to  charge  the  estate, 
with  counsel  fees  and  other  expenses  where  he  vexatiously  resists 
a  just  creditor,  for  his  own  benefit  or  that  of  his  wife.  Here  all 
the  resistance  to  the  collection  of  this  debt,  after  it  was  in  the 
Supreme  Court  in  1844,  *l  W.  k  S.  276,  was  not  only  vexatious 
but  dishonest,  and  for  the  exclusive  benefit  of  Withers  and  his 
wife.  The  auditors  and  orphans'  court  were  as  liberal  to  the  ad- 
ministrator as  he  deserved. 

The  decree  of  the  Orphans'  Court  is  affirmed. 


Ashmead  versus  Hean  and  Moulfair. 

A  conyeyance  of  real  estate  made  with  the  intent  on  the  part  of  the  yendor, 
known  to  the  sendee,  to  delaj,  defeat  and  hinder  a  particular  cretUtor  tmm  obtain- 
ing his  debt,  though  made  for  a  valuable  uid  fhll  consideration,  is  firaudulent  and 
Toid  as  against  such  creditor. 

Errob  to  the  Common  Pleas  of  Lebanon  county. 

This  was  an  action  of  ejectment  by  Ashmead  v$.  Hean  and 
Moulfair,  claiming  as  landlord,  afterwards  became  a  party. 

Hean  was  indebted  to  Ashmead,  for  which  he  executed  two 
bonds,  viz. :  one  for  the  payment  of  31000,  on  the  1st  day  of  May, 
1841,  and  the  other  for  tli  payment  of  $248,  with  interest,  on 
the  Ist  day  of  April,  1847.  Ashmead  placed  those  bonds  in  the 
hands  of  counsel  for  collection.  Mr.  Hean  was  the  owner  of  the 
land  in  dispute,  together  with  some  personal  property.  He  was 
informed  by  the  counsel  that  the  bonds  had  been  placed  in  his 
hands  for  collection^  and  that  he  must  secure  the  payment  of  the 
money,  or  the  claim  would  be  enforced  against  him.  Hean  com- 
municated this  to  Moulfair  immediately  after,  and  stated  that 
Ashmead  had  promised  him  to  wait  for  his  money,  and  that  now 
Ashmead  was  pushing  him  and  was  going  to  secure  the  payment 
of  his  claim,  and  he  (Hain)  had  no  other  way  than  to  sell  the  pro- 
perty to  him  (Moulfair)  and  secure  the  payment  of  his  other  debts 
first.  It  was  so  agreed  between  Hean  and  Moulfair,  and  the  con- 
veyance of  the  property  in  dispute  was  made-^-consideration 
f  1550— which  was  paid  by  Moulfair's  iissuming  other  debts  doe 
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by  Hean.  At  the  Bame  time,  Moolfair  also  purchased  irav^JBEean 
some  personal  property,  to  vrit:  horse,  carriage,  sleigh^  &c^  and 
fer  the  personal  property  gave  Hean  a  credit  m  his  books,  ^i^ch 
overpaid  Monlfair  thirty  dollars.  This  occurred  on  the  2ith 
FebruaiT,  1847,  and  Moulfair  then  leased  the  property  to  Hean 
to  the  1st  April,  1848,  for  9100  rent.  Ashmead  brought  suit 
against  Hean  on  the  $1000  bond,  obtained  a  judgment,  sued  out  a 
fi.  fa.  levied  on  the  property  in  dispute,  wmch  was  condemned. 
Vend.  Ex.  issued,  the  property  was  sold  by  the  sheriiflf,  and  Ash- 
mead became  the  purchiBbser,  his  dee^  bearing  date  6th  of  January, 
1848.  The  writ  in  this  case  issued  on  the  18th  of  March,  1848, 
and  was  served  on  Hean  on  the  23d  of  March,  1848.  Moulfair, 
on  his  application  to  the  court,  was  permitted  to  be  made  co- 
defendant  in  the  above  suit. 

On  the  part  of  the  plainti£f  it  was  contended  that  as  the  motive 
that  induced  the  execution  and  acceptance  of  the  conveyance  was 
to  delay  and  hinder  Ashijiead  in  the  recovery  of  his  money  from 
HeaUj^  .although  foi;  a  full  consideration,  it  was  a  frau^  as  to  Ash- 
mead, and  he  was  entitled  to  recover.  Secondly,  that  as  at  the 
time  of  levy  and  sale,  and  at  the  time  of  the  institution  of  this 
suit,  a^  also  at  the  time  of  service  of  the  writ,  Hean  was  in  posses- 
sion of  the  property  un^^r  the  lease  set  up  by  Moulfair,  the  plains 
tiff  was  entitled  to  a  verdict  against  Hean  for  dmna^es  and  costs, 
even  if  the  first  position  shouJabe  decided  against  him. 

Eldbbb^  J^  charged  the  jury,  inter  alia. — ^I  regard  the  trans- 
action then  as  one  where  the  debtor  prefers  a  certain  portion  of 
his  creditors  .and  appropriates  his  property  for  the  purpqse  of 
paying  them  to  tKe  exclusion  of  ^others,  and  I  therefore  refuse  to 
charge  the  jury  that  the  deed  is  fraudulent  and  void  as  to  Ash- 
mead, one  of  itie  creditors,  as  I  am  requested  to  do,  although 
Moulfair,  the  defendant,  knew  that  this  preference  was  intended 
by  Hean.  If  then  the  purchase  was  fairly  and  bona  fide  made  by 
Moulfair  for  his  own  use  and  purpose,  stipulating  to  pay  and  did 
pay  a  full  consideration  to  honest-  creditors,  it  is  not  of  itself 
fraudulent  and  void,  although  he  knew  that  the  intention  of  Hean 
was  to  give  a  preference  to  one  or  more  of  them.  If  Hean  had 
sold  his  real  estate  for  cash  bona  fide  and  without  notice  to  the 
grantee  of  his  intention,  and  paid  the  money  over  to  these  credit- 
ors, no  one  would  have  said  that  the  transaction  was  void  or  that 
the  creditors  could  not  legally  have  received  it.  If  he  had  gone 
to  these  same  creditors  and  told  them  that  he  preferred  to  secure 
these  debts  in  preference  to  Ashmead,  honestly  and  sincerely  told 
them,  and  conveyed  to  them  the  property  in  full  satisfaction  of 
their  debts  for  a  full  consideration,  I  cannot  believe  it  would  be 
void,  as  I  know  of  no  rule  of  law  or  morals  that  will  prevent  a 
man  from  paymg  one  creditor  in  preference  to  another,  or  a  cred- 
VOL.  L— 2l. 
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iter  reoeiTing  or  secnring  an  honest  debt,  althongh  another  credi- 
tor may  be  postponed.  If  this  can  be  done  directly,  it  seems  to 
me  to  be  a  refinement  of  the  principle  to  say  that  it  cannot  bo 
done  throngh  another.  If  however  the  transaction,  or  sale  to 
Monlfair,  was  not  bona  fide  and  honest,  but  a  mere  contriyance 
for  the  purpose  of  delaying  and  postponing  Ashmead's  debt,  and 
to  secnre  to  Hean  some  Aitnre  benefit  or  interest  in  the  property, 
which  is  a  question  I  leave  to  the  jury  to  determine  under  the  evi- 
dence, then  it  is  fraudulent  and  void,  and  although  Moulfair  has 
paid  a  full  price  he  would  acq<uire  no  interest  under  his  deed. 
The  jury  found  for  the  defendants. 

It  was  assigned  for  error,  that  the  court  erred  in  refusing  to 
charge  the  jury,  that  if  from  the  evidence  they  believed  that  the 
purchase  was  made  by  Moulfair  from  Hean,  with  the  intent  on  the 
part  of  Hean  and  Moulfair  to  delay  or  hinder  Ashmead  from  ob- 
taining satisfaction  of  his  claim  against  Hean,  then  the  convey- 
ance from  Hean  to  Moulfair  was  mudulent  and  void  as  to  Ash- 
mead, although  for  a  full  consideration,  and  although  good  as  to 
all  the  world  oeside,  and  the  plaintiff  was  entitled  to  recover. 

The  court  erred  in  refusing  to  instruct  the  jury,  that  even  if 
they  found  for  the  defendant  Moulfair,  under  the  evidence  in  the 
cause  the  plaintiff  was  entitled  to  a  verdict  for  damages  and  costs 
against  Hean. 

The  case  was  argued  by  J*.  Weidnum  and  Letfi  Kline  for  Ash- 
mead. The  deed  to  be  valid  must  be  on  good  consideration,  bona 
fide,  and  without  notice  of  the  intent  to  defeat  the  creditor:  Jioh. 
Dig.295;  2Barr  84;  l^wm474;  SJohmanUe;  SPa.  164; 
6  Barr  289 

Ulrieh  for  defendants.  That  the  statute  of  Eli«.  avoids  only 
voluntary  conveyances,  which  are  those  without  consideration. 
That  this  sale  and  conveyance  was  to  pay  debts,  and  the  money 
was  appropriated  to  that  object,  and  that  the  conveyance  was  not 
yoid:  1  aaUis.  419;  6  Ocn.  U.  S.  Bep.  480;  4  do.  521.  11 
Wheaton  199,  214;  7  Watts  486;  6  W.  k  S.  72,  44  Watt$  862. 
That  the  question  of  fraud  was  for  the  jury,  5  Watt9  404 ;  6  Barr 
M9;  48  j&ate^  Xt5.  87. 

The  opinion  of  the  court  was  delivered  by 

GouLTBR,  J. — ^The  facts  in  this  case  are  hardly  disputed,  and  it 
turns  on  a  sheer  principle  of  law.  The  statute  of  18  Elie.  avoids 
all  feoffments,  conveyances,  &;c.,  made  with  an  intent  to  delaj, 
hinder,  and  defraud  creditors  or  others  of  their  just  and  lawfal 
actions,  suits,  &c.,  as  fraudulent  and  covinous  against  the  person 
or  persons,  his  or  their  heirs,  whose  suits,  actions  or  debts,  by  sucli 
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gtuleftQ  and  coyinons  practices,  shall  or  may  be  delayed,  hindered 
or  defrauded,  saving  only  such  conveyances,  &c.,  upon  good  con- 
sideration and  bona  fide,  as  shall  be  made  to  any  person  who  shall 
not  have  at  the  time  of  such  conveyance  any  notice  or  knowledge 
of  such  covin  or  intent.  Ashmead  put  this  bond  due  to  him  from 
Hean  into  the  hands  of  Levi  Kline,  for  the  purpose  of  collection, 
who  called  on  Hean,  and  told  him  that  unless  he  gave  security,  he 
would  proceed  against  him,  A  day  or  two  afker  that  communica- 
tion, Hean  agreed  to  sell  the  property  in  dispute  to  Moulfair,  the 
defendant  below,  who,  as  landlord  of  Hean,  was  admitted  to  de- 
fend in  this  suit.  On  the  same  day  that  the  proposition  was  made, 
Moulfair  agreed  to  purchase,  and  a  deed  was  made  to  him  by  Hean. 
It  was  perfectly  understood  between  them,  that  the  object  was  to 

five  the  other  creditors  of  Hean  a  preference  over  Ashmead. 
[oulfair  paid  no  money,  but  agreed  to  pay  the  other  creditors  of 
Hean  the  amount  of  the  purchase  money,  which  he  has  since  done. 
So  that  he  was  bound  to  pay,  and  has  paid  a  full  price  for  the 
property.  At  the  same  time,  Moulfair  bought  one  hundred  and 
fifty  dollars  worth  of  Hean's  personal  propertjr,  and  the  balance 
was  sold  on  a  judgment  which  Hean  confessed  m  favor  of  his  son. 
Hean  told  Moulfair  what  his  obiect  and  design  was,  that  is,  as  he 
alleged,  to  secure  his  other  creditors,  and  prevent  Ashmead  from 
selling  the  property.  Kline  proceeded  with  a  suit  on  Ashmead's 
bond,  obtained  judgment,  and  sold  the  premises  in  dispute,  which 
was  all  the  real  estate  that  Hean  owned,  and  it  was  purchased  by 
Ashmead,  who  brought  ejectment  against  Hean,  who  remained  in 
possession  as  tenant  of  Moulfair.  The  allegation  of  Moulfair  is, 
that  he  purchased  for  fall  value,  paid  afterwards  to  the  other  cre- 
ditors of  Hean,  that  it  was  a  mere  preference  of  one  or  more  cre- 
ditors over  another,  which  any  debtor  bus  a  right  to  make.  And 
this  ground  was  sustained  by  the  court  below.  I  am  not  at  all 
disposed  to  deny,  that  a  man  indebted  to  two  or  more,  mav  not 
pay  one  in  preference  to  another,  if  he  does  it  honestly.  Nay,  I 
will  not  deny  that  he  can  transfer  real  estate  to  one  in  preference 
to  another,  for  the,  purpose  of  paying  him,  if  he  does  it  honestly 
and  freely  without  intent  to  hinder  or  delay  another.  And  I 
admit  that  in  such  case  the  conveyance  would  be  good,  if  the 
alienee  knew  of  no  design  or  intent  on  the  part  of  his  debtor,  to  ^ 
hinder  or  delay  the  suit  of  another.  It  is  the  intent  which  brings 
the  transaction  within  the  clutches  of  the  statute;  an  intent  that 
must  be  known  to  the  purchaser.  The  circumstance  of  the  sale 
being  for  value  is  of  no  moment,  if  the  corrupt  motive  be  present 
in  the  operation.  The  object  of  the  statute  was  to  make  men 
honest  and  fair  in  their  dealings,  and  to  promote  good  faith  among 
/  men.  In  Cadogan  v%.  Kenne^  2  Cowper  484,  an^minfintchan-  /  , 
I  ceUgr  said,  "I  have  known  many  cases  where  persons  have  given  "* ' ' 
alair  and  full  price  for  goods,  and  possession  actually  changed,     '7^ '*  * 


Digitized  by  VjOOQIC 


688  SUPREME  COURT  ISarrisbwrg 

[Aahmead  v.  Heaa  and  MooHSUr.] 

jet  being  done  with  a  view  to  defeat  and  hinder  creditors,  the 
transaction  has  been  held  frandulent^  and  therefore  void;"  and 
the  same  rule  holds  in  the  construction  of  the  statute  when 

<  applied  to  conyeyances  of  real  estate,  as  was  said  in  2  Penna.  Rep. 

(  92,  Johnston  v%.  Hawey. 

(       In  Haden  assignees  V9.  De  Mott,  1  Burrow  474,  it  was  held 

^  that  transactions  valid  between  the  parties  may  be  fraudulent  by 
reason  of  covin  or  collusion  to  injure  a  third  person.  When  the 
grantee  or  purchaser  participates  in  the  fraud,  or  knowingly 
assents  to  it,  he  is  affected  by  it.  It  is  in  fiill  proof  that  Hean 
said,  at  the  time  of  the  sale,  when  Moulfair  was  present,  that  he 
owed  money  to  Ashmead,  and  that  when  he  had  dven  his  obli- 
gations it  was  understood  between  them,  that  he,  Ashmead, 
would  wait  for  their  payment  until  he  had  his  other  debts  paid : 
and  that  now  he  was  pushing  him,  and  going  to  secure  his  debt 
by  a  judgment,  and  that  he  had  no  other  way  than  to  sell  his 
property  to  Moulfair  to  secure  the  payment  of  his  other  debts. 
This  testimony  is  sustained  by  others,  and  by  idl  tiie  facts 
in  the  case.  And  it  establishes,  if  believed,  that  the  actual 
and  express  design,  the  ruling  motive  was  to  delay,  hinder  and 
obstruct  Ashmead  in  his  suit  and  the  collection  of  his  debt,  of 
which  Moulfair  was  fully  apprized,  and  in  which  he  was  a  willing 
assistant.  If  there  is  any  meaning  therefore  in  the  statute,  and 
the  decisions  made  under  it,  particularly  Kepner  vs.  Burkhart^ 
^  and  Dean  vb.  Connelly,  6  Barr  239 ;  it  takes  fast  hold  on  the 
^    sale  by  Hean  to  Moulfair. 

It  may  be  noted  also  as  corroborative  of  the  int^t,  that  Hean 
sold  part  of  his  property  to  Moulfair,  and  that  the  rest  was  sold 
on  a  judgment  confessed  to  his  son. 

The  maintiff  below  was  dierefore  entitled  to  the  instruction 
prayed  for,  to  wit:  "that  if  from  the  evidence  the  jury  bdieve, 
that  the  purchase  was  made  by  Moulfair  from  Hean,  with  the 
intent  on  the  part  of  Hean  and  Moulfair  to  delay,  defeat  and  hin- 
der Ashmead  from  obtaining  his  debt,  then  the  conveyance  was 
fraudulent  and  void  as  agsdnst  Ashmead,  although  for  a  full  con- 
sideration, and  although  good  as  to  all  the  world  beside,  and  tite 
plaintiff  was  entitled  to  recover." 

I  may  say  further,  that  Moulfair  declared  he  had  no  reason  for 
making  the  purchase,  and  it  was  made  in  haste  on  the  application 
of  Hean,  who  has  remained  in  possession  until  this  time  as  the 
tenant  of  Moulfair.    All  this,  to  say  the  least,  throws  an  atmos- 

{here  of  doubt  and  suspicion  around  the  transaction ;  and  although 
will  not  intimate  that  there  was  any  thing  more  than  \^pl  frauj 
in  the  transaction,  yet  if  such  contrivance  to  defeat  a:  large  and 
honest  creditor  prove  successful,  a  man  ^with  half  an  eye  may 
perceive  how  easy  it  would  be  to  make  a  third  person  the  instru- 
ment of  hindering  an  obnoxious  creditor,  and  denting  the  statute. 
Judgment  reversed  and  ventre  de  novo  awarded. 
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Klapp's  Assignees  verms  Shirk. 

A  Toltiniary  assignmei^t  for  the  benefit  of  creditora  in  the  manner  authorised  bj 
law,  is  not  avoided  by  the  property  being  left  in  the  possession  of  the  assignor.  To 
avoid  the  deed,  the  fraud  most  be  tn  Me  astignmeru  itt^.  On  the  delivery  of  the 
deed  the  property  in  the  goods  vests  in  the  assignees,  ^r  the  benefit  of  creditors, 
and  no  subsequent  fraud^ent  dealing  between  Uie  assignor  and  assignees,  can  re< 
invest  the  goods  in  the  assignor,  or  render  them  liable  to  levy  as  his  property ;  the 
execution  creditor  stands  in  the  same  position  as  the  assignees,  and  there  was  no 
bona  fide  purchaser  a  party  to  the  suit 

Errob  to  the  Common  Pleas  of  Lebanon  eountv. 

Feigned  issue.  Josiah  H.  Elapp^  on  the  ninth  day  of  June, 
1849,  executed  a  voluntary  deed  of  assignment  for  the  benefit  of 
his  creditors  without  preference,  to  fianiel  Klapp  and  Jacob 
Miesse,  who  on  the  same  day  accepted  the  trust;  and  on  the  23d 
day  of  June  following  filed  their  bond,  the  security  of  which  hav- 
ing been  approved ;  and  also  on  said  day,  an  inventory  of  the 
estate  of  said  assignor,  so  far  as  the  same  came  to  their  knowledge. 
On  the  80th  day  of  June,  1849,  William  Shirk,  the  judgment 
creditor,  had  a  fi.  fa.  issued  out  of  the  court  of  Common  Fleas, 
upon  wMch^./a.  the  sheriff  on  the  same  day  levied  upon  personal 
property  of  said  assignor,  and  had  the  same  sold ;  the  amount 
raised  on  said  sale  was  paid  into  court,  and  a  foiled  issue  directed 
to  tiy  whether  the  money  belonged  to  the  assignees  or  William 
Shirk,  the  execution  cremtor.  The  property  sold  on  the  execution 
had  been  removed  by  the  assignor,  put  on  a  Union  Canal  boat  to 
be  conveyed  to  Reading.  B^ore  the  sale  the  assignees  notified 
the  sheriff  not  to  sell  the  property  levied  on,  since  the  same  be- 
longed to  Josiah  H.  Klapp,  and  passed  under  the  deed  of  assign- 
ment to  said  assignees,  for  the  benefit  of  the  creditors  of  said 
assignor. 

Pbarson,  J.,  stated  in  his  charge  that  ^^the  assignment  and  sub- 
sequent proceedings  are  regular  and  conformable  to  law  so  far  as 
appears  on  their  face.  The  defendant  levied  on  certain  property 
belonging  to  the  assignor  at  the  time  of  the  assignment,  had  a 
sale  made  by  the  sheriff,  and  this  issue  is  directed  to  ascertain  who 
is  entitled  to  the  money.  It  appears  that  appraisers  were  ap- 
pointed by  a  judge  of  the  court,  who  proceeded  in  presence  of  the 
assignor  and  assignees  to  make  an  appraisement  of  the  effects,  and 
it  also  appears  tluit  the  assi^ees  had  certain  articles  appraised  to 
be  delivered  over  to  the  assignor,  under  the  supposition  that  he 
was  entitled  to  retain  all  such  as  were  exempt  from  execution. — 
They  gave  over  to  the  assignor  what  they  had  appraised  to  the 
value  of  thirty  dollars,  and  he  held  and  retained  them  for  his  own 
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use  and  benefit.  In  making  that  appraisement  tbe  most  gross 
want  of  care  was  manifested.  Chests,  trunks,  a  bnreaii,  book- 
case, &c.,  were  appraised  without  opening  or  examining  their  con- 
tents. The  appraisement  list  shows  afi  those  commodities  ap- 
praised at  about  half  the  price  the  empty  articles  brought  at 
sheriff's  sale,  and  it  is  in  prc^f  that  they  were  all  filled  wiUi  val- 
uables. All  the  property  remained  in  die  possession  of  the  as- 
signor for  a  short  time,  and  when  he  was  about  to  remove  to  Read- 
ing, one  of  the  assignees  went  there,  as  he  declared,  to  see  that 
nothing  was  taken  by  the  assignor  except  what  had  been  appraised 
to  him,  and  those  he  was  permitted  to  remove  as  his  own.  They 
were  placed  on  a  canal  boat  by  him  and  started  in  the  direction  of 
Reading,  and  when  near  the  county  line  were  seized  by  the  sheriff 
on  a  fi.  fa.  issued  at  the  instance  of  the  defendant.  The  sheriff 
there  set  apart  for  the  use  of  Josiah  H.  Elapp  all  the  articles  ex- 
empt from  execution,  and  sold  the  balance  for  the  sum  of  ^97. 
Previous  to  the  sale  notice  was  given  to  the  sheriff  that  plaintifi 
claimed  the  property  under  the  assignment. 

^'  On  tiiis  state  of  febcts  several  questions  of  law  have  been  sug- 
gested to  the  court. 

^'  The  defendant  contends  that  the  whole  transaction  is  fraudu- 
lent, that  the  assignment  was  colorable,  and  intended  as  a  meao^ 
of  placing  the  property  of  J.  H.  Elapp  out  of  the  reach  of  his 
creditors  for  his  benefit. 

^^  Of  the  question  of  actual  fraud  you  are  the  constitutional 
judges.  If  the  object  was  honest,  the  design  to  have  the  effects 
equally  and  fairly  distributed  among  all  the  creditors,  it  was  mer* 
itorious  and  proper.  If  dishonest,  and  done  with  a  view  of  secu- 
ring the  effects  from  seizure  and  retaining  them  in  the  hands  of 
the  assignor,  to  enable  him  to  carry  them  off  for  his  own  benefit, 
without  accounting  for  them  by  the  assignees,  it  is  void.  That 
fraud  if  it  exists  would  taint  the  whole  assignment.  But  the  ques- 
tion does  not  necessarily  arise  in  this  case.  It  seems  that  through 
some  mistake  or  misapprehension  of  the  law,  the  assignees  had 
the  property  before  referred  to  appraised  for  the  assignor,  and 
gave  the  same  over  to  him  ^o  hold  as  his  own.  It  was  removed 
by  him  as  his  own,  with  the  consent  of  the  assignees,  and  in  that 
situation  was  levied  on  by  the  sheriff.  It  is  very  clear  that  the 
assignees  had  no  right  to  cause  any  of  the  goods  to  be  appraised 
for  the  benefit  of  the  assignor,  but  if  they  did  it  and  gave  tiiem  to 
him  for  his  own  use,  permitted  him  to  remove  them  as  his  own, 
they  were  subject  to  levy  at  the  suit  of  his  creditors,  and  the  as- 
signees would  have  to  account  for  them  under  the  assignment. — 
They  had  given  them  to  the  assignor  to  convert  to  his  own  use, 
and  they  have  no  right  to  complain  that  they  were  levied  on  by 
the  shenff.  K  you  are  satisfied  that  the  assignor  fraudulently 
concealed  the  goods  from  the  assignees,  that  they  did  not  know 
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that  lie  had  kept  back  the  articles  levied  on,  that  they  did  not 
know  what  was  taken  or  retained  by  him,  that  would  present  quite 
a  different  question.  The  property  would  vest  by  the  assignmenl^ 
and  they  could,  take  it  whenever  they  could  find  it,  or  sue  those 
who  wrongfully  withheld  it,  and  of  that  yon  must  judge.  But  if 
they  carelessly,  negligently  or  intentionally  gave  over  to  the  as- 
signor six  or  seven  times  as  much  property  as  he  had  any  right  to, 
retain,  even  under  their  mistaken  construction  of  the  law,  and 
then, connived  at  or  assisted  him  to  get  them  out  of  the  reach  o£ 
his  general  creditors,  not  intending  to  account  for  them  them^elvea 
as  assignees,  they  have  but  little  cause  to  complain  of  the  more 
vigilant  creditor  who  finds  out  the  articles  and  seizes  them  by  his 
execution.  You  are  the  sole  judges  of  the  fact,  and  whether  there, 
ifas  fraud  or  not;  and  if  you  are  of  opinion  the  whole  assignment 
was  a  contrivance  to  defraud  creditors  and  give  the  assignor  the. 
benefit  of  the  ffoods,  your  verdict  will  be  for  the  defendant;  but 
this  you  should  not  decide  upon  slight  evidence,  and  tiiere  is  cer^ 
tainly  but  little  here.  If  the  plaintiflfe  voluntaorily  gave  over  the 
goods  to  J.  n.  Klapp  as  his  own,  even  under  a  mistake  in  law  as 
to  his  rights,  they  cannot  complain  of  their  seizure;  and  if  their 
object  in  giving  them  was  to  benefit  him  at  the  expense  of  hia 
creditors,  they  were  lawfully  seized  and  sold,  and  your  verdict 
would  be  for  me  defendant.  If  the  assignor  practised  a  fraud  on 
the  assignees,  took  away  goods  they  never  intended  him  to  take^ 
concealed  them  from  his  assignees  without  any  connivance  on  their 
part,  your  verdict  must  be  for  the  plaintiff.  The  whole  question 
IS  left  with  vou  with  the  instructions  before  given."   ' 

To  this  charge  the  plaintiffs  excepted* 

The  jury  found  for  defendant. 

The  errors  assigned  will  appear  from  the  arguments  of  coun- 
sel and  the  opinion  of  the  Supreme  Court. 

The  case  was  argued  by  21  3f.  BtbigKays  and  Levi  Kline  for 
plaintiffs  in  error,  who  contended,  inter  alia^  that  the  ass^eea 
had  thirty  days  to  file  an  inventory,  and  that  the  execution  issued 
within  that  time;  that  an  assignment  for  creditors  accepted  by  the 
assignees  is  vested  for  the  benefit  of  creditors,  4  Barr  274 ;  and 
that  it  is  error  to  permit  a  jury  to  pass  upon  a  matter  of  fact  of 
which  there  is  no  evidence,  8  Watts  385. 

J.  W.  Z77rM?A  For  defendant. — The  question  whether  the  goods 
were  honestly  or  fraudulently  left  in  the  possession  of  the  assignor, 
and  to  be  removed  by  him,  was  properly  referred  to  the  jury.  If 
the  possession  and  removal  were  collusive  and  fraudulent,  it 
avoided  the  deed  as  to  the  interest  intended  to  be  defrauded,  5 
Watts  404;  6  do.  98;  10  /X  &  iJ.  428. 
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The  opinion  of  the  court  waa  delivered  by 

Rogers,  J. — The  assignment,  so  far  as  appears  on  the  face  of 
tibe  instmment,  is  acknowledged  to  be  regular  in  all  its  parts.  The 
requirements  of  the  act  have  been  complied  with  by  placing  the 
assignment  on  record,  and  making  an  inventory  and  appraisement 
of  uLe  property  assi^ed.  Although  the  property  was  left  in  the 
possession  of  the  assignor,  yet  that  does  not  avoid  the  assignment 
if  the  requisitions  of  the  law  are  complied  with.  It  is  decided 
tiiat  the  retention  of  the  possession  of  goods  by  the  assignor,  af- 
ter a  voluntary  assignment  in  trust  for  creditors,  with  the  permis- 
sion of  the  assignees  or  his  vendees,  does  not  make  the  ti-ansfer 
6t  the  goods  ^udulent  per  «e,  Fitler  V9.  Maitland,  5  W.  k  S. 
807;  Seal  vb.  Duflfy,  4  Barr  274.  Admitting  these  cases  to  be 
0ound,  the  defendant  contends  the  whole  transaction  is  firaudulent; 
ftat  the  assignment  was  colorable,  and  intended  as  a  means  of 
jAlacing  the  property  of  the  assimor  out  of  the  reach  of  his  cred- 
itors. In  answer  to  this  point  nie  court  charged  the  jury,  ^^that 
if  Aishonest,  and  done  with  a  view  of  securing  the  effects  from 
seizbi^e.  ftnd  retaining  them  in  the  hands  of  the  assignor,  to  enable 
him  to^iartrj^  them  off  for  his  own  benefit,  without  answering  for 
them  by  the  assignees,  it  is  void."  That  the  charge  is  unexcep- 
tionable, but  in  its  application  to  this  case  it  must  be  borne  m 
mind  that  to  avoid  the  aeed  the  fraud  must  be  in  the  concoction 
of  the  transaction,  in  the  assignment  itself.  Unless  this  be  so, 
the  goods  eo  instanti  the  deed  is  delivered  vest  in  the  assignees 
for  me  benefit  of  the  creditors.  It  is  clear  that  no  subsequent 
fiuudulent  dealings  or  acts  between  the  assignor  and  assignees  can 
re-vest  the  goods  assigned  in  the  assignor,  or  have  a  retrospective 
^ect,  so  as  to  avoid  the  assignment  itself.  This  is  ruled  in  Seal 
vs.  Duffy  4  Barr  274,  where  it  is  held  that  an  assignment  for 
creditors  once  accepted  by  the  assignee  is  vested  for  the  ben^t 
of  creditors,  and  a  subsequent  renunciation  does  not  affect  the  va- 
lidity of  the  conveyance.  The  question  of  fraud,  the  quo  aninto 
of  the  parties,  the  court  refers  to  the  jtury,  instructing  them  that 
they  were  the  sole  judges  of  the  facts  whether  there  was  fraud  or 
not,  and  if  they  were  of  opinion  the  whole  assignment  was  a  con- 
trivance to  defraud  creditors,  and  give  the  assignor  the  benefit  of 
the  goods,  they  should  give  a  verdict  for  the  defendant;  but  that 
they  shotdd  not  decide  on  slight  grounds,  and  that  there  was  but 
little  evidence  here.  Of  the  last  phrase  it  would  seem  the  plain- 
'  tiff  in  error  has  a  right  to  complain,  for  after  a  careful  examina- 
tion of  the  evidence,  I  perceive  none  whatever  which  bears  on  the 
allegation  of  fraud  in  the  assignment  itself.  There  is  nothing 
that  I  have  observed  calculated  to  raise  a  suspicion  that  the  as- 
signees, whatever  may  have  been  the  covert  design  of  the  assignor, 
intended  any  thing  more  than  the  deed  purports,^  viz:  an  equal 
division  of  the  debtor's  property  among  all  his  creditors.    If  there 
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was  any  improper  conduct  or  fraud,  it  took  place  after  the  assign- 
ment was  accepted  by  the  assignees,  when  the  property  was  ap- 
praised, and  in  permitting  the  assignor,  with  the  erroneous  notion 
he  was  entitled  to  it  as  exempted  by  law,  to  retain  a  certain  amount 
of  property.  But  admitting  that  Miesse,  one  of  the  assignees, 
who  alone  was  present,  was  privy  to  and  cognizant  of  the  fraudu- 
lent concealment  of  certain  property,  as  it  would  appear  by  the 
wife  of  the  assignor,  and  its  under  valuation  by  the  appraiser,  of 
which  however  there  is  but  slight  proof,  we  must  consider  the 
charge  in  another  aspect.  Were  they  right  in  instructing  the 
jury  that  if  the  assignees  carelessly,  negligently  or  intentionally 

fave  over  to  the  assizor  six  or  seven  times  as  much  goods  as  he 
ad  any  right  to  retain,  under  a  mistaken  construction  of  law,  and 
then  connived  at  or  assisted  him  to  get  the  same  out  of  the  reach 
of  his  general  creditors,  not  intending  to  accoimt  for  it  themselves 
as  assignees,  they  have  but  little  cause  to  complain  of  the  more 
vigilant  creditor,  who  finds  out  the  articles  and  seizes  them  him- 
self. There  is  no  doubt  this  instruction  would  be  correct,  if  the 
assignees  were  alone  the  parties,  but  the  learned  judge  has  omit- 
ted to  observe  that  in  this  case  it  is  not  thqr  assignees  alone,  but 
the  beneficiaries  that  are  interested  in  the  controversy.  The  gen- 
eral creditors  claim  the  proceeds  of  sale,  because  the  goods  were 
transferred  to  the  assi^ees  for  their  benefit.  They  contend  that 
no  fraudulent  act  of  theirs  can  divest  their  right;  that  they  have 
the  privilege  of  looking  to  the  assignees  personally  or  to  the  pro- 
perty itself.  It  must  be  remembered  there  is  no  hona  fide  pur- 
chaser in  the  way  of  the  creditors.  Can  it  be  tolerated  that  a 
trustee  may  be  permitted  of  his  own  mere  will  to  divest  the  bene- 
ficiaries of  their  property  without  their  consent,  either  by  gift  or 
fraud  ?  A  donee  or  covinous  grantee  acquires  no  property  by  the 
transfer  as  agunst  them,  whatever  right  he  may  obtain  against 
the  other  donor  or  fitiudulent  grantor.  A  contrary  principle 
would  be  most  disastrous.  It  womd  lead  to  fraudulent  combina- 
tions between  insolvent  trustees  and  unprincipled  men,  enabling 
them  by  such  contrivances  to  sweep  into  tneir  own  pockets  the  pro- 
perty of  minors  unable  to  protect  themselves,  or  unwary  adults 
who  have  incautiously  confided  in  their  integrity.  The  beneficia- 
ries may  if  they  please  pursue  the  ffoods  in  the  hands  of  the  do- 
nee or  fraudulent  grantee,  or  take  their  remedy  against  the  trus- 
tee, or  if  necessary  he  may  compel  both  to  disgorge  their  ill  got- 
ten gains.  In  conclusion,  I  must  remark  that  the  plaintiff,  so  far 
as  the  proceeds  of  the  goods  are  concerned,  stands  in  the  same 
position  as  the  assignor.  If  the  assignor  was  not  the  owner  of 
the  goods  his  creditor  cannot  claim  the  proceeds.  The  issue  was 
directed  to  tir  to  whom  the  property  belonged. 

Judgment  reversed,  and  a  ventre  de  novo  awarded. 
L— 2l* 
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Westenberger  et  aL  verst^  Beist  et  aL 

Where  a  testator  oonT^ed  real  estate  to  his  daii|^iier,a  mamed  woman,  and  to 
her  heirs,  and  the  assigns  of  her  heirs,  nnder  and  subject  to  a  certain  article  of 
agreement  bearing  even  date  with  the  indenture,  with  clause  of  warranty  and  **  sub- 
ject as  aforesaid;"  and  the  husband  and  wife  covenanted  and  agreed  in  the  arti- 
dee,  that  if  the  decease  <^  the  wife  should  take  place  and  she  should  not  lescra 
lawAil  issue  or  issues,  that  would  live  to  the  age  of  twenty-one  jeara,  that  in  that 
case  the  premises  shall  then  descend  and  come  to  the  heirs  of  the  father,  and  the 
indenture  shall  cease  and  become  absolutely  void.  Held,  that  the  daughter  took  a 
He  simple,  dependent  on  the  condition  oi  leaving  ohUdren,  irbo  should  live  to  at- 
tafai  full  age — and  this  having  failed,  her  estate  c^tennined  by  her  death,  and  a  feo 
Tested  in  Uie  right  heirs  of  the  grantor. 

Error  to  the  Common  Pleas  of  Lebanon  county. 
^  This  was  an  dectment  by  Abraham  and  ChriBtian  Reist  vs.  Da- 
vid and  Henry  Westenberger  and  Jacob  Kreider,  for  two-fifths  of 
a  tract  of  land  containing  112  acres  154  perches. 

The  land  had  been  conveyed  by  a  deed  dated  80th  day  of  May^ 
1809,  between  Abraham  Beist,  the  elder,  and  Elizabeth  his  wife, 
of  the  one  part,  and  their  daughter,  intermarried  with  Christian 
Bomberger,  of  the  other  part.  It  witnessed,  that  the  said  Abra- 
ham Beist  and  wife,  for  and  in  consideration  of  the  sum  of  £2000, 
which  sum,  he  (Beist)  a^ees  shall  be  allowed  unto  his  said  daugh- 
ter Barbara,  in  part  of  her  share  of  his  estate,  and  for  the  further 
sum  of  five  shillings  paid,  by  the  said  Barbara,  do  grant,  &c.  un- 
to the  said  Barbara  bomberger,  and  to  her  heirs  and  the  assigoa 
of  her  heirs,  a  certain  plantation,  then  in  the  county  of  Dauphm, 
composed  of  various  pieces  of  land,  containing  in  all  above  812 
acres — to  have  and  to  hold  the  same  unto  the  said  Barbara  her 
heirs  and  the  assigns  of  her  heirs  forever;  under  and  subject  to  a 
certain  article  of  agreement  of  the  same  date,  executed  by  the 
said  Beist,  Bomberger  and  Barbara  his  wife;  and  at  the  close  of 
the  clause  of  warranty,  are  the  words  "nevertheless,  subject  as 
aforesaid." 

On  the  deed  is  a  receipt  by  Beist  for  five  shillings  of  Barbara, 
in  full  for  the  consideration  money  within  named,  imich  is  at  pre- 
sent agreed  upon  to  be  paid. 

The  articles  of  agreement  executed  and  delivered  on  the  same 
day  as  the  deed  was,  signed  by  Abraham  Bebt  and  Christian  Bom- 
berger and  wife,  witnessed,  that  the  said  Beist  doth  covenant  and 
agree  with  Bomberger  and  wife  to  convey  unto  the  said  Barbara 
his  daughter,  and  to  her  heirs,  by  indenture  bearing  even  date 
herewith,  a  certain  plantation,  viz :  the  same  land  described  in  the 
deed,  which  premises  the  said  Beist  obligates  himself  to  convey 
unto  Barbara,  for  the  consideration  of  two  thousand  pounds^ 
which  sum  he  agrees  shall  be  allowed  unto  his  said  daughter  as  a 
part  of  her  share  of  his  estate. 
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^^  And  the  said  Christian  Bomberger  and  Barbara  his  wife,  for 
themselves,  their  heirs,  executors,  administrators,  do  covenant, 
promise  and  grant  to  and  with  the  said  Abraham  Reist,  his  heirs, 
executors  and  administrators,  by  these  presents,  that  if  the  decease 
of  the  said  Barbara  should  take  place,  and  she  should  not  leave 
lawful  issue  or  issues,  that  would  live  to  the  age  of  twentj-one 
years,  that  in  that  case  the  premises  as  hereinbefore  mentioned, 
i^eed  upon  to  be  conveyed  to  her,  shall  then  descend  and  come 
to  the  heirs  of  her  said  father,  Abraham  Reist,  or  to  their  legal 
representatives,  and  that  in  such  case  the  indenture  by  which  the 
said  premises  are  granted  to  the  said  Barbara,  shall  cease,  deter- 
mine, and  become  absolutely  void  to  all  intents  and  purposes  what- 
soever, but  if  otherwise,  and  she  should  have  issue  or  issues  as 
aforesaid,  the  said  indenture  shall  be  valid,  and  remdin  -in  full 
force  and  virtue." 

In  1823  Bomberger  and  wife  conveyed  the  premises  to  Phrea- 
ner,  the  deed  expressinc*  it  to  be  for  the  consideration  of  five  thou- 
sand dollars,  arCi  also  for  the  purpose  of  barring  the  estate  tail  of 
which  the  said  Barbara  is  seized  in  the  lands  and  premises. 

The  deed  was  entered  on  the  records  of  the  court  and  recorded* 
Phreaner  and  wife  in  1823,  conveyed  the  property  to  Christian 
Bomberger  (the  husband)  his  heirs  and  assigns.  This  deed  re- 
C(H'ded  on  tne  21st  November,  1823.  Barbara  had  issue,  two 
children,  the  first  born  in  1813  or  1814,  and  lived  a  few  weeks; 
the  other  bom  in  May,  1816,  and  died  in  February,  1817. 

Bomberger  died  in  1834,  having  first  made  his  will,  dated  No- 
vember 26,  1823,  by  whjich  he  directed  this  land  to  be  sold  after 
the  death  of  his  wife.  The  executors  named  in  the  will  renounced, 
and  letters  of  administration  with  the  will  annexed  were  issued  to 
Jacob  Ereider,  one  of  the  defendants.  The  widow,  Barbara, 
died  in  November,  1848.  The  land  was  not  sold  by  Kreider,  the 
administrator. 

Abraham  Reist,  sen.  died  prior  to  the  16th  of  March,  1818, 
when  his  will  was  proved,  which  was  dated  17th  August,  1810. 
He  left  issue  six  children,  to  wit :  John,  Nancy,  Elizabeth,  Abra- 
hun,  Barbara,  wife  of  Christian  Bomberger,  and  Christain.  His 
son  Abraham,  one  of  the  plaintiffs  in  this  suit,  was  appointed  one 
of  his  executors,  and  to  whom  letters  testamentary  issued. 

Abraham  Reist,  sen.  by  his  will,  says,  "touching  such  worldly 
estate  wherewith  God  has  blessed  me  in  this  life,  I  give,  devise 
and  bequeath  the  same  in  the  following  manner,"  and  then  after 
disposing  of  his  personal  property  and  of  some  real  estate,  but 
maMng  no  mention  of  the  lands  in  dispute,  says,  "otherwise  what 
my  children  severally  received  of  me  m  land,  money,  and  other 
articles,  I  have  considered  that  I  have  made  an  equal  distribution 
among  them,  and  shall  be  no  further  account  or  settlement  be 
made  of  the  same  after  my  decease." 
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The  plaintiffs  are  two  of  the  six  children  of  Abraham  Beist, 
deceased,  and  claim  to  recover  two  nndivided  fifth  parts  of  the 
land  conveyed  by  deed  of  the  80th  May,  1809,  and  the  defendant 
contends  that  they  are  not  ^ititled  to  recover  any  part  of  the 
same. 

The  defendants,  the  Westenbwgers,  were  the  tenants  of  Krei- 
der,  who  was  administrator  ad  before  stated. 

Pearson,  J.,  charged  the  jury,  inter  dlia^  that  the  estate  grant- 
ed to  Barbara  Bomberger,  was  but  an  estate  for  life,  with  a  fee 
simple  to  vest  in  her  snrvivmg  heirs  who  should  attain  the  age  of 
twenty-one  years,  and  a  limitation  over  in  fee  simple  to  the  right 
heirs  of  the  grantor  on  failure  on  her  part  to  comply  with  the 
condition,  that  is  to  leave  heirs  who  should  attain  the  age  of  twen- 
ty-one years.  In  the  conveyance  there  are  no  proper  words  of 
E recreation  to  create  an  estate  tail.  That  the  estate  limited  to 
er  heirs  on  her  death  is  a  fee  simple  on  condition,  and  the  limi- 
tation over  on  failure  of  her  leaving  issue,  who  shall  attain  the 
age  of  twenty-one  years,  is  express  in  favor  of  his  own  heirs, 
and  is  not  in  the  nature  of  a  reversion  to  them. 

He  instructed  the  jury  that  the  plaintiffs  are  entitled  to  recover. 

Defendants'  counsel  excepted  to  the  opinion. 

The  jury  found  for  plaintiffs  two  equal  undivided  fifths  of  the 
land. 

Assignment  of  errors : 

1.  The  court  erred  in  the  charge  to  the  jury,  in  instructing 
them  that  the  plaintifis  are  entitled  to  recover  two  undivided  fifth 
parts  of  the  land  conveyed  by  the  deed  of  the  30th  of  May,  1809. 

2.  The  court  erred  in  not  directing  the  verdict  to  be  rendered 
in  favor  of  the  defendants. 

The  case  was  argued  by  Levi  Kline  and  J.  MCormichy  for 
plaintiffs  in  error,  defendants  below. 

The  words  as  to  Barbara  having  children,  &c.  are  to  be  tak^ 
as  a  limitation  over  and  not  a  condition.  If  the  words  in  the 
agreement  have  any  effect,  they  serve  onlv  to  lessen  the  estate  in- 
to a  fee  tail.  If  this  be  a  fee  simple,  a  fee  tail  cannot  be  limited 
upon  it.  If  it  were  an  estate  tail,  it  was  barred,  and  a  fee  simple 
vested  in  Christian  Bomberger.  If  there  be  in  a  deed  a  clause 
repugnant  to  the  grant,  it  is  void;  the  office  of  the  hdbendwn  is 
not  to  degrade  a  fee  tail  to  a  life  estate,  but  to  explain  the  grant: 
IW.^  8.  380;  ^ Bacon  168,  162;  2Black.  298;  Sh^.  ToueK 
102;  30  Law  Lib.  200 ;  4  Cruise  234;  4  Kent  180.  tf  she  had 
an  estate  for  life  with  a  fee  simple  to  her  heirs,  then  the  rule  in 
Shelly's  case  would  execute  this  use  and  declare  it  to  be  an  estate 
tail  in  her,  Heilman  v«.  Bouslaugh;  (see  this  case  in  this  volume.) 
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J.  A.  FUKer^  for  defendants  in  error,  contended  that  the  grant 
in  this  case  was  an  estate  in  fee  simple  upon  express  condition 
subsequent^  to  wit:  That  she  should  die  without  haying  issue  that 
attained  to  the  age  of  twenty-one  years. 

The  opinion  of  the  court  was  delivered  hy 

Bell,  J. — ^As  it  is  not  to  be  questioned^  so  it  is  not  denied  by 
either  of  the  parties,  that^m  order  to  ascertain  the  terms  of  the 
conveyanqe  made  by  Abraham  Reist  to  his  daughter  Barbara,  the 
deed  of  the  30th  May,  1809,  and  the  article  of  agreement  execu- 
ted on  the  same  day,  must  be  read  as  one  instrument,  together 
constituting  the  muniment  of  title,  under  which  the  litigants  be-  c 
fore  us  r^pectftJly  claim.  If  authority  were  required  for  so  plain  cpt' 
a  proposition,  it  may  be  found  in  Sh^.  Touch.  242,  3  Com.  Dig.  / 

Condition  A.,  and  our  own  cases  of  Hamilton  vs.  Elliott,  5  S.  ^  / 
R.  875;  and  Baer  vs.  Whistler,  7  W.  144.  Upon  these  two  pa- 
pers then,  thus  treated  and  considered,  the  question  arises,  what 
estate  Barbara  took;  whether  a  fee  conditiQual,  a  fee  tail,  or,  as 
the  court  below  seems  to  have  thought,  an  estate  for  life,  with  a 
contingent  limitation  to  such  of  the  duldren  as  should  attain  the 
age  of  twenty-one  years. 

To  a  mind  unaccustomed  to  the  critical  niceties  the  common 
lawyer  has  been  taught  to  exert  in  the  construction  of  words  and 
sentences,  and  lookmg  only  to  the  intention  of  the  contracting 
parties,  there  would  seem  to  be  no  room  for  hesitancy.-  Beading 
these  documents  in  a  spirit  untrammelled  by  technical  rule,  and 
the  refined  and  subtle  reasoning  of  legal  loffic,  there  could  jbe.but 
one  conclusion  attained.  And  nappily,  in  Siis  instance,  I  think  ijt 
clear,  this  conclusion  is  in  hairmony  with  that  which  the  jurist  re-, 
ferring  to  and  acknowledging  the  authority  of  judicial  precedent* 
must  arrive  at. 

By  the  words  of  the  grant,  the  land  in  question  is  conveyed  "to 
Barbara,  her  heirs  and  the  assigns  of  her  neirs,  and  to  tne  only 

£  roper  use  and  benefit  of  her,  the  said  Barbara  Bomberger,  her 
eirs  and  the  assigns  of  her  heirs  forever."  Although  from  the 
peculiarity  of  the  phraseology  here  used,  in  connection  with  the 
word  "  assigns,"  it  might  be  argued  some  intention  is  discoverable 
to  distinguish  between  the  ancestress  and  her  heirs,  there  is  no 
room  to  dispute  that  the  clause  I  have  cited,  standing  alone,  con- 
ferred on  the  first  taker  an  indefeasible  estate  in  fee  simple.  But 
immediately  following  is  this  qualification,  "under  and  subject  to 
a  certain  article  of  a^eement^  bearing  even  date  with  this  present 
indenture,  executed  by  the  said  AbrjAanl  Reist,  Christian  Bom- 
berger, and  Barbara  his  wife,  the  aforesaid  Barbara  Bomberger." 
This  pointed  reference  to  the  simultaneous  articles  of  agreement, 
as  containing  something  which  may  qualify  or  restrain  ^e  gener- 
ality  of  the  grant,  agreed  upon  by  all  the  parties,  in  effect  adopts 
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its  language  and  conditions,  or  those  of  the  grantor,  whenever 
from  the  context  it  is  evident  they  should  be  referred  to,  as  stipu- 
lations emanating  from  him,  and  binding  the  grantee  to  the  per- 
formance of  some  essential  act.     For  though  a  stipulation  may 
assume  the  form  of  a  covenant  undertaken  by  the  grantee,  yet  if 
the  agreement  be  mutual,  and  it  is  compulsory  on  the  feoffee  or 
donee  to  do  or  omit  to  do  something  which  may  confirm,  enlarge 
or  defeat  the  estate  before  granted,  it  is  in  the  nature  of  a  concu- 
tion ;  and  this  whether  it  be  in  the  instrument  creating  the  estate, 
or  indorsed  upon  it,  or  be  found  in  some  other  deed,  making  a 
portion  of  the  mutual  undertaking:  8  Com.  I^ig-  condition  A.  3; 
2  Qo.  Rep.  71-6 ;  bVin.  45,  pi.  2,  4,  5,  7,  9;  8hep.  Touch.  23ft- 
7;  30  Law  Lib.  — ;  Whitchcot  vs.  Fox,  2  ft-o.^^.398;  Thomas 
V8.  Ward,  1  Oro.  Jtep.  202-     Among  the  stimulations  thus  incor- 
porated, as  it  were  into  the  deed,  is  the  following ;  "  And  the  said 
Christian  Bomberger  and  Barbara  his  wife,  for  themselves,  their 
heirs,   executors  and  administrators,  do  covenant,  promise  and 
grant  to  and  with  the  said  Abraham  Reist,  his  heirs,  executors  and 
administrators,  that  if  the  decease  of  the  said  Barbara  should  take 
place  and  she  should  not  leave  lawful  issue  or  issues  that  would 
live  to  the  age  of  twenty^ne  years,  that  in  that  case  the  premises 
as  herein  before  mentioned  agreed  upon  to  be  conveyed  to  her, 
shall  then  descend  and  come  to  the  heirs  of  her  said  father,  Abra- 
ham Reist,  or  to  their  legal  representatives,  and  that  in  such  case 
the  indenture  by  which  the  premises  are  granted  to  the  said  Bar- 
bara, shall  cease,  determine  and  become  absolutely  void  to  all 
intents  and  purposes  whatsoever ;  but  if  otherwise,  and  she  should 
have  issue  or  issues  as  aforesaid,  the  said  indenture  should  be  valid, 
and  remain  in  full  force  and  virtue."     This  provision,  though  as- 
suming the  shape  of  a  covenant  on  the  part  of  Bomberger,  and   c 
his  wife,  may  imder  the  principles  just  adverted  to,  be  treated  as  ■' 
a  condition  imposed  by  the  grantor,  if  it  contain  apt  words  to 
create  a  condition.     In  ascertaining  the  character  to  be  ascribed 
to  it,  we  may  refer  also  to  that  clause  of  the  deed,  ^' under  and 
subject  to  a  certain  article  of  agreement,  bearing  even  date  with 
the  present  indenture"  &c.     These  are  the  words  of  the  grantor 
himself,  and  according  to  Hamilton  vs.  Elliott,  and  Bear  &  Whist- 
ler, are  apt  to  create  a  condition,  the  nature  of  which  is  to  be  as- 
certained by  calling  in  the  aid  of  the  "  article."    But  apart  from 
this,  the  clause  I  have  cited  from  the  article  in  itself  so  imports. 
There  are  certain  words  which,  of  their  own  efficacy  and  force, 
constitute  a  condition ;  as  stib  condition^  ita  quod^  and  proviso 
semper ;  and  it  is  said  the  latter  words  do  so,  though  joined  to 
others,  as  provided  always,  and  it  is  covenanted,  "provided,  and 
it  is  agreed,"  and  the  like :  3  Com.  Dig.  Condition  A.  2 ;  Co.  LitL 
sec.  329,     So  other  words,  as  quad  si  contingat,  make  a  condi- 
tion, if  they  be  assisted  by  a  conclusion  or  expressed  oonsequence, 
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as  by  a  claiise  of  re-entry,  or  that  the  estate  shall  cease,  or  be 
Toid,  or  that  the  feoffment  shall  be  void ;  and  stipulations  of  simi- 
lar tendency,  Co.  Litt.  Sec.  204;  1  Boll.  408, 1.50;  3  Com.  ^. 
Ti.  Condition;  5  Vi.  Ahr.  Ti.  Condition. 

Now,  it  is  not  to  be  doubted,  the  dause'  of  the  article  was  in- 
tended to  operate  in  defeasance  of  the  estate  granted,  and  that  it 
presents  us  with  the  characteristics  necessary  to  endow  it  with  the 
power  of  operation.  Its  opening  words  are  equivalent.  "  If  it 
should  happen  the  said  Barbara  should  die  without  issue,"  &e.^ 
and  it  closes  with  words  of  forfeiture,  applicable  only  to  the  estate 
given,  which,  according  to  the  Touchstone  is  one  of  the  features  of 
a  condition:  Shep.  Touch.  80  Law  Lib.  236,  7.  Every  legal 
requirement  is  thus  satisfied,  and  as  no  question  can  be  made  of 
the  intention  to  give  Barbara  an  estate  of  inheritance,  subject  to 
be  defeated  upon  the  contingency  of  her  dying  without  issue,  who 
should  live  to  attain  the  ajge  of  twenty-one  years,  a  layman  would 
be  at  a  loss  to  understand  why,  on  tne  happening  of  the  contin- 
gency contemplated,  the  conmtion  should  not  operate  to  put  an 
end  to  the  defeasible  estate,  and  invest  the  fee  in  the  right  heirs 
of  the  grantor.  The  plaintiffs  in  error  resist  this  conclusion,  on 
the  ground  that  the  clause  in  question  either  restrains  the  legal 
operation  of  the  words  of  inheritance  used  in  the  deed,  or  it  does 
not.  If  the  latter  is  the  case,  say  they,  it  leaves  the  estate 
granted  in  all  the  plenitude  of  an  unqualified  gift  in  fee 
simple,  as  the  terms  of  the  deed,  taken  alone,  import ;  if  the  for- 
mer it  reduces  it  to  an  estate  tail,  which  having  been  barred,  the 
heirs  of  the  grantor  can  take  nothing  by  force  of  the  limitation 
over.  It  might  be  sufficient  to  answer  that  it  works  not  a  limita- 
tion upon  the  precedent  estate,  but  a  total  destruction  of  it,  since 
it  provides  that  in  the  event  indicated,  the  conveyance  shall  be- 
come absolutely  void.  But  as  the  idea  of  an  estate  tail  was  much 
Insisted  on  in  argument,  it  may  not  be  amiss  shortly  to  notice  it. 

Much  recondite  learning  has  been  expended  on  the  c[uestion, 
when,  in  a  conveyance  after  words  of  inheritance,  the  introduc- 
tion of  a  limitation  over  to  take  effect  on  failure  of  the  first  taker, 
will  reduce  the  estate  given  to  a  fee  tail.  Though  it  is  settled 
no  estate  can  arise  from  implication  in  a  common  law  conveyance, 
it  seems  agreed  prior  words  of  grant  may  be  explained,  lessened, 
or  qualified  by  subsequent  terms,  and  thus  lan^age  broad  enough 
to  confer  a  fee  simple,  may  be  much  narrowed  down  by  a  subse- 
quent expression  to  a  fee  tail.  It  is  not  mv  intention  to  discuss 
ibis  somewhat  intricate  and  petplexing  subject.  The  learning 
relating  to  it,  may  be  found  collected  in  t^reston  on  Estates,  in 
the  chapter  treating  of  estates  tail.  It  will  suffice  now  to  observe 
that  to  reduce  the  estate  first  given,  the  gift  must  be  restrained, 
by  the  frame  and  context  of  the  deed,  to  the  heirs  of  the  body  of 
the  donee,  either  by  express  words,  or  by  something  tantamount, 
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excluding  every  possibility  that  the  donor  or  grantor  pi^y  hare 
had  reference  to  general  heirs.     Thus  it  has  been  held,  (iiat  a 
gift  to  A.,  and  his  heirs  male,  lawfully  begotten,  and  for  want  of 
such  issue,  then  over,  conferred  onl^  a  fee  simple  and  not  a  fee 
tail,  for  want  of  words  of  appropriation  or  procreation,  in  the  limi- 
tation over,  since  it  was  not  ascertained  by  or  upon  what  body  the 
issue  should  be*  lawfully  begotten,   and  all  heirs  are  lawfully 
begotten:  Abraham  vs.  Twiffg,  Oro.   M.   478.     But   the  want 
of  an  express  direction  in  tms  particular,  may  be  supplied  by 
equipollent  provisions,  and  the  chief  difficulty  has  been  to  as- 
certain what  shall  be  deemed  an  equivalent.     On  this  point, 
the  most  of  the  argxunent  submitted  for  the  plaintiffs  in  error 
was  expended.     It  was  insisted  with  much  force,  that  the  second 
estate  being  limited  to  those  who  must  of  necessity  be  the  right 
heirs  of  Barbara,  on  her  dying  without  children,  the  words  used 
in  the  article,  "should  not  leave  lawful  issue  or  issues,"  must  be 
taken  as  referring  to  issue  of  her  body,  since  her  general  heirs,  the 
issue  of  others,  are  desi^ated  to  take  on  the  failure  of  her  issue 

f  roper.  And  this  view  is  not  without  authority  to  sustain  it.  But 
am  spared  the  necessity  of  considering  its  applicability  here,  br 
the  conviction,  that  under  no  known  principle  can  Barbaras 
estate  be  moulded  into  a  fee  tail.  If  the  words  had  been  simply, 
"should  she  not  leave  lawful  issue,"  then  over,  without  the  ex- 
press provision  of  defeasance,  there  might  be  some  ground  for  say- 
mg  she  took  in  tail.  But  the  direction  is  "should  she  die  without 
issue  that  would  live  to  the  ace  of  twenty-one  years."  Now,  in 
the  construction  of  a  deed,  me  intention  of  tne  grantor,  when 
legal  and  sufficiently  expressed,  is  the  governing  principle :  Means 
V8.  Presbyterian  Church,  8  TT.  &  /S.  303,  unless  it  be  overridden 
by  some  technical  and  unbending  rule,  for  the  sake  of  certainty 
and  uniformity.  I  take  it,  therefore,  the  expression  of  the  con- 
tingency in  our  articles  is  subject  to  the  same  construction,  and 
will  hav6  the  same  operation  as  words  of  similar  import  found  in 
a  testamentary  disposition.  If  so,  perhaps,  nothing  is  better  set- 
tled than  that  they  are  not  creative  of  an  estate  tail.  The  dis- 
tinction is  between  words  that  import  an  indefinite  failure  of  issue 
of  the  first  taker,  and  those  which  fix  the  time  when  the  devise 
over  is  to  take  effect  within  a  particular  period,  to  occur  within  a 
life  or  lives  in  being,  and  twenty-one  years  after.  For  example, 
if  land  be  given  to  one  in  fee,  and  if  he  die  without  issue,  or  for 
want  of  issue,  or  without  leaving  issue,  then  over  to  another  in 
fee,  the  estate  of  the  first  taker  is  a  fee  tail,  which  will  pass  to  his 
descendants  ad  infinitunty  as  tenants  in  tail.  But  if  the  contin- 
gency be,  if  the  first  taker  die  without  issue,  before  arriving  at 
twenty-one,  or  if  he  die  unmarried  and  without  issue,  or  on  simi- 
lar forms  of  expression,  shewing  that  the  donor  contemplated  the 
necessary  occurrence  of  the  contingency  within  a  fixed  and  limited 
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period,  the  estate  of  the  first  taker  is  a  fee  conditioiial,  liable  to 
defeasance  b^  the  happening  of  the  event.  Brown  V9.  Polls,  Oro. 
Jac.  691 ;  Eichelberger  vs.  Bamitz,  9  TT.  447 ;  Langley  vs.  Heald, 
1  W.kS.  96.  In  our  ease,  the  language  nsed  indicates  unerringly, 
the  grantor  had  not  in  view  a  remote  failure  of  issue  upon  which 
the  estate  was  to  so  over,  but  an  immediate  defect,  consequent  on 
the  death  of  all  Barbara's  issue  before  reaching  their  majority; 
an  event  which  must  necessarily  take  place,  if  at  all,  within 
twenty-one  years  after  her  own  decease.  This  shews  the  words 
''issue  or  issues"  were  here  used  in  their  more  natural  signification 
of  '^  children,"  and  not  as  indicating  the  remote  descendants  of  a 
long  continued  line.  The  clause  may,  therefore,  with  propriety 
be  read,  should  she  not  leave  any  child  or  children,  who  shall  live 
to  the  age  of  tw^ity-one  jjrears,  ner  estate  shall  be  wholly  ended 
and  determined;  a  provision  which  could  be  accepted  but  as  a 
oondition  subsequent,  upon  which  the  continuance  of  the  estate 
depended. 

From  what  has  been  said,  it  results,  that  Barbara  took  a  fee 
mmple,  dependent  on  the  condition  of  leaving  children,  who 
should  live  to  attain  lull  a^e.  Having  failed  in  this,  her  estate 
has  determined  by  her  death,  and  a  fee  vested  in  flie  right  heirs 
<tf  the  grantor.  The  judgment  pronounced  below  is  consequently 
right. 

Judgment  affirmed. 


Unger  versus  Boas. 

A  nego^ble  note  ^ftn  to  a  gsvung  oooaidfinlioii  is  vidd,  intbe  huuUof  even 
an  innocent  holder  for  Tfdoe. 

Errob  to  the  Gommon  Fleas  of  Dauphin  county. 

This  was  an  action  of  assumpsit  by  Unger  as  indorsee  against 
Boas,  to  recover  on  a  note  dated  in  April,  1846,  for  (^200.  The 
Note  was  payable  to  the  order  of  Boas,  and  by  him  indorsed. — 
The  plaintiff  claimed  as  being  an  innocent  indorsee,  without  no- 
tice, and  that  the  note  was  t^en  by  him  for  a  valuable  conside- 
ration. 

Defence  was  made  on  the  ground  that  the  note  was  given  for  a 
l^uning  debt  at  the  time  and  place  of  play,  and  tiiat  it  was  void; 
uat  the  defendtoit  was  playing  at  a  faro  table,  in  the  city  of  Phil- 
adelphia, and  that  he  gave  the  note  in  suit,  and  a  number  of  other 
notes  of  the  same  character,  in  exchange  for  ivory  checks,  or 
counters,  used  at  ike  gaming  table,  and  afterwards  lost  the  checks 
at  the  game.    The  notes  were  taken  as  money  by  the  banker. 

His  Honor,  Pbabbok,  J.,  charged  the  jury  that  if  the  note  was 
VOL.  I.— 2m. 
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given  under  these  circomstances^  it  was  utterly  void  in  tbe  hancb 
of  the  present  holder. 
Vermct  was  rendered  for  defendant. 

It  was  assigned  for  error: 

That  the  conrt  erred  in  char^g  that  a  negotiable  note,  if 
originally  given  for  a  gaming  consideration,  is  void  in  the  hands 
of  an  innocent  indorsee,  for  value. 

The  case  was  argued  by  Berryhitty  for  plaintiff  in  error. — ^He 
contended  that  the  paper  was  protected  by  the  principles  of 
commercial  law;  that  though  it  had  been  decided  in  England  that 
such  a  note  was  void  in  the  hands  of  an  innocent  holder  for  value, 
yet  this  was  because  the  English  statute  would  not  bear  any  other 
construction ;  but  he  contended  that  the  language  of  oar  act  of 
1794  was  not  so  conclusive,  Purdon  685,  sec.  8.  He  dted  T 
Barr  476;  2  Barr  103;  15  Johns.  44;  FiwA-  0.  0. 100. 

MeOarmicky  for  defendant,  cited  8th  sec.  of  the  act  of  22d 
April,  1794;  Bunlop  201;  2  Strange  1165;  8  Bacan'9  Ab. 
840,  tUle  aaming;  8  Ala.  188;  6  Mass.  286;  4  do.  156-161;  T 
Watts  294;  do.  848;  T  W.  k  8.  238;  8  Kent  79,  80;  Story  on 
Pro.  Notes  211,  218,  sec.  192^  and  noU;  (Mty  on  Con.  240, 
241,  242. 

The  opinion  of  the  court  was  delivered  by 

SuRNSiBB,  J. — The  statute  of  Anne,  ch.  14,  sec.  1,  makes 
notes  given  for  money  lost  at  play  utterly  void,  fimstrate  and  of 
none  effect  to  all  intents  and  purposes  whatsoever,  4  Bacon  Ab. 
Title  Gaming.  By  the  act  of  our  legislature  against  gaming, 
Dunlop's  Big.  201,  act  of  April,  22, 1794;  8  Smith's  Laws  177, 
sec.  8,  persons  losing  money  at  any  game  of  address  or  hazard, 
play  or  game  whatsoever,  "shall  not  oe  compelled  to  pay  or  make 
good  the  same ;  and  every  contract,  note,  bQl,  bond,  judgment, 
mortgage,  or  other  security  or  conveyance  whatsoever,  given,g  ran- 
ted, drawn  or  entered  into,  for  the  security  or  satisfaction  of  the 
same,  or  any  part  thereof,  shall  be  utterly  void  and  of  none  ef- 
fect." Both  the  English  and  American  statutes  render  the  con- 
tract, for  payment,  utterly  void  and  of  none  effect.  In  Bowr^r 
vs.  Bampton,  2  Strange  1155,  the  Court  of  King's  Bench,  aft^ 
two  full  arguments,  held  that  the  innocent  indorsee  of  a  gammg 
note  can  maintain  no  action  against  the  drawer.  The  question 
whether  a  bill  of  exchange,  with  a  blank  indorsement,  bein^  stolen 
and  negotiated  to  an  innocent  indorsee,  could  be  recovers,  came 
before  Lord  Mansfield,  Botig.  686,  Peacock  i^^.  Rhodes,  and  ano- 
ther, and  his  Lordship,  in  delivering  the  opinion  of  the  court,  de- 
clared that  he  was  glad  that  this  question  was  saved,  not  for  its 
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difficulty,  but  becaiise  it  is  important  that  general  commercial 
points  ^Ould  be  publicly  decided. 

He  declared  the  law  to  be  settled,  ^Hhat  a  holder,  coming  fairly 
by  the  bill  or  note,  has  nothing  to  do  with  the  transaction  between 
the  original  parties,  except  perhaps  in  the  single  case,  (which  he 
calls  a  hard  one,)  of  a  note  for  money  won  at  play."  Lbb,  C.  J. 
puts  it  on  the  same  ground,  viz:  that  the  statute  makes  it  v<nd  to 
all  intents  and  purposes.     The  gamester  makes  use  of  the  note  to 

Say  his  own  debt,  or  to  receive  money*  on  it.  K  the  innocent  in-* 
orsee  is  to  recover,  it  wUl  be  a  means  to  evade  the  act,  it  being 
so  difficult  to  prove  notice  to  the  indorsee;  "and  though  it  will  be 
some  inconvenience  to  an  innocent  man,  yet  that  will  not  be  a 
balance  to  those  on  the  other  side.  And  the  plaintiff  is  not  with- 
out remedy;  for  he  may  sue  (the  indorser)  on  his  indorsement. — 
And  it  is  but  the  common  hazard  of  taking  notes  of  infants  or 
feme  eoverU^*  2  Strange  1J.55.  The  argument  here  is  that  com- 
merce is  to  be  encouraged,  and  therefore  we  ought  to  decide  in 
favor  of  an  innocent  indorsee.  I  am  well  satisfied  that  we  shall 
not  send  a  vessel  less  to  sea,  by  taking  from  commerce  the  uncer- 
tain aid  of  faro  banks  and  other  gaming  tables. 

Tne  judgment  is  affirmed. 


Balsley  versus  Hoflftnan  and  BueMer. 

The  surety  in  a  replevin  bond,  executed  hy  tlie  plaintiff  in  repleyxn,  is  answera- 
ble, to  the  extent  of  the  penalty  of  the  bond,  for  the  yalne  of  the  property,  and 
also  fbr  the  damages  found  in  favor  of  the  def^dant  in  the  replevin  suit;  and  for 
costs. 

In  a  suit  on  such  replevin  bond,  which  was  properly  brought  in  the  name  of  the 
sheriff,  for  the  use  of  the  defendant  in  the  replevin  suit,  against  the  plaintiff  in 
replevin  and  his  surety,  the  surety,  with  consent  of  his  principal,  may  set  off  a 
judgment,  obtained  by  his  principal,  against  the  defendant  in  replevin,  for  whose 
use  the  suit  trying  was  brought. 

In  a  suit  on  such  bond,  the  defendant  may  give  evidence  of  the  value  of  the  prop- 
erty, prior  and  subsequent  to  the  time  it  was  replevied ;  and  the  plaintiff  in  such 
suit,  may,  in  reply,  give  evidence  of  the  value  of  the  property,  before  and  at  the 
time  it  was  replevied. 

Errob  to  the  Common  Pleas  of  Dauphin  county. 

This  was  an  action  in  debt  brought  in  the  name  of  the  late 
sheriff  for  the  use  of  Balsley  against  Hoffinan  and  Buehler,  on  a  re- 
plevin bond  executed  by  Hoffman  and  Buehler.  Buehler  was  served 
with  the  process,  Hoffman  was  not,  but  counsel  appeare4  fof 
him.  Hoffman  had  instituted  an  action  of  replevin  against  Bals- 
ley, for  a  canal  boat,  and  in  that  action  Hoffinan  gave  bond,  with 
Buehler  as  his  surety,  to  the  sheriff,  in  which  the  conditions  were, 
that  if  the  above  bounden  Jacob  Hoffiotian  shall  be  and  appear  be- 
fore the  judges,  at  Harrisburg,  at  the  Court  of  Common  PleaS; 
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there  to  be  beld  for  the  county  of  Dauphin,  the  3rd  Mondaj  m 
April  next,  then  and  there  to  prosecute  his  suit  with  effect  and 
without  delay  against  Michael  Balsley,  for  taking  and  unjustly 
detaining  his  goods  and  chattels,  to  wit,  one  Pennsylvania  canal 
section  boat,  marked  and  known  by  the  name  of  '^  CoL  John 
Piper,"  of  the  value  of  9360,  and  also  make  return  of  the  said 
goods  and  chattels,  if  return  thereof  shall  be  adjudged  by  law,  and 
also  save  and  keep  harmless  the  said  sheriff,  touching  the  replevy- 
ing the  said  Pennsylvania  canal  section  boat,  marked  and  known 
by  the  nsme  of  ^^  Col.  John  Piper,"  then  this  obligation  to  be  void 
and  of  no  effect,  or  else  to  remain  in  fall  force  and  virtue. 

The  replevin  issued  8rd  March,  1845,  returned  " replevied."  In 
that  suit  defendimt's  counsel  pleaded  ^^ property  in  defendant." 
Deer.  15lh,  1847,  verdict  of  the  jury  that  they  find  for  defendant, 
and  assess  the  damages  at  the  sum  of  $550  for  the  detention  of 
the  boat.  Judgment  was  rendered  that  Balsley,  the  defendant^ 
have  a  return  of  the  boat,  irrepleviable,  and  for  $550  damages  for 
the  detention  of  said  boat,  with  costs  of  suit.  Metumo  Hdbendo 
issued  with  clause  of/,  fa.  for  damages  and  costs.  Returned  by 
the  sheriff  that  the  boat  was  eloigned  and  removed,  &c.,  and  that 
the  plaintiff  (Hofiman)  had  no  property  in  his  bailiwick  out  of 
which  he  could  levy  the  damages,  interest  and  costs.  On  the  day 
of  the  rendering  of  the  verdict,  a  motion  was  made  by  defendant's 
counsel,  for  a  rule  to  show  cause  why  a  judgment  of  Hofiman  vn. 
Balsley  for  8368  85  with  interest  hereafter  stated,  shall  not  be 
set-off  as  agi^nst  the  amount  of  the  verdict  and  judjment  in  this 
case.     This  motion  was  afterwards,  y\%.  in  May,  1848,  withdrawn. 

In  the  suit  on  the  replevin  bond,  the  plaintiff  ^ve  evidence  of 
the  value  of  the  boat,  both  before  and  at  the  time  it  was  replevied. 

After  the  plaintiff  rested,  the  defendant's  counsel  offered  evi- 
dence of  the  value  of  the  boat  in  the  fall  of  1845,  or  fall  of  1844. 
Objected  to  as  irrelevant,  and  under  the  pleaoings,  they  were 
bound  to  give  notice  of  the  special  matters.  The  evidence  was 
admitted  as  rebutting  the  value  of  the  boat,  as  proved  by  plaintiff. 
Plaintiff  excepted.    This  was  the^  first  bill  of  exceptions. 

Defendants  ^ave  in  evidence  the  record  of  a  suit,  by  Hofiman 
vs.  Balsley,  to  April  Term,  1845;  debt  on  two  promissory  not^. 
April  3,  1845,  award  for  plaintiffs  iot  ^8  35  with  costs  of 
smt. 

Ft.  fa.  returned  nulla  bona. 

This  was  objected  to  as  not  an  available  defence,  under  the 
pleadings — that  as  a  set-off  it  was  incompetent.  That  the  judg- 
ment was  obtained  after  the  replevin  was  taken  out — ^that  it  was 
not  between  the  same  parties.  That  Babley  is  dead;  died  since 
suit  trying  was  instituted,  and  that  there  is  a  want  of  mutuality. 

The  court  admitted  the  set-off.  The  daim  is  against  the  cestui 
que  use;  the  claim  of  defendants  is  a  judgment  in  favor  of  one 
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of  them.  Exception  on  part  of  plaintiff.  This  was  the  second 
till  of  exceptions. 

Plaintiff's  counsel  afterwards  offered  to  prove  the  value  of  the 
boat  in  the  faU  of  1844,  and  in  the  fall  of  1845,  in  order  to  con- 
toidict  the  testimony  of  some  of  defendant's  witnesses,  and  to  sup- 
port the  testimony  of  two  of  his  own  witnesses.  This  was  ob- 
lected  to  on  part  of  defendants  as  irrelevant;  as  relating  to  a  time 
Wore  the  replevin  issued,  and  cannot  be  received  at  th^  stage  of 
the  evidence.  The  court  rejected  the  evidence  on  the  ground  that 
the  evidence  is  not  rebutting,  but  in  chief,  and  for  that  reason  in- 
admissible. This  was  the  third  bill  of  exceptions.  The  fourth 
bill  related  to  the  value  on  the  day  the  boat  was  taken  in  replevin. 
Bejected. 

Haintiff's  counsel  submitted  various  points  to  the  court.  The 
oourt  charged  in  favor  of  the  set-off,  and  that  defendants  were  not 
precluded  by  their  withdrawal  of  it. 

To  the  fourth  point,  the  court  charged, 

Ans.  The  plaintiff  is  entitled  to  recover  the  value  of  the  boat  at 
the  time  replevied  with  interest,  frcHn  the  15th  day  of  Dec.  1847, 
the  time  of  trial,  and  is  also  entitled  to  bring  in  the  costs  of  the 
replevin,  and  against  that  is  to  be  set  off  the  amount  of  the  judg- 
ment, Hoffinan  v%.  Balsley,  No.  31,  April  T.  1845,  of  $868  85 
with  interest  from  3d  Apnl,  1845,  to  be  computed  to  this  time. 
Ilie  costs  in  that  case  cannot  be  set  off  unless  the  defendant  has 
Mid  them  to  the  officers.  He  has  no  right  to  set  off  their  costs, 
t^intiff  is  not  entitled  to  recover  the  damages  in  this  suit. 

In  reply  to  plaintiff's  sixth  point,  the  court  charged  that  the 
condition  of  the  bond  given  by  a  defendant  in  replevin  who  retains 
the  property,  must  be  conditioned  to  pay  its  value,  the  costs  of 
suit  and  damages  for  the  detention,  if  tne  right  be  adjudged  to  be 
in  the  plaintiff.  That  there  was  no  good  reason  why  the  bond  of 
a  plaintiff  should  not  be  on  the  same  condition,  but  that  it  was  to 
restore  the  property,  and  that  the  damages  in  the  replevin  suit 
were  not  secured  by  the  bond  of  the  plamtiff  in  the  replevin  suit, 
and  that  the  plaintiff  in  the  action  on  the  bond  must  collect  them, 
if  at  all,  by  execution  on  his  judgment  in  the  replevin. 

December  20th,  1849,  The  jury  found  for  the  plaintiff, 
^68  45|  debt,  with  six  cents  damages  and  six  cents  costs. 

It  was  assigned  for  error,  that 

1.  The  court  erred  in  admitting  the  evidence  given  under  the 
first  bill  of  exceptions,  and  in  their  answers  on  that  subject  to  the 
fitst  and  second  points  of  plaintiff. 

2.  The  court  erred  in  admitting  the  evidence  given  under  the 
second  bill  of  exceptions  relative  to  the  evidence  of  the  set  off;  and 
in  their  answers  to  the  third  and  sixth  points  of  pUdntiff  on  the 
same  subject. 
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3.  The  comt  erred  in  rejecting  the  evidence  offered  by  the  plain- 
tiff below,  as  specified  and  contamed  in  the  third  and  fourth  bills  of 
exceptions. 

4.  The  court  erred  in  their  answers  to  the  fourth  and  fifth  points 
submitted  by  the  plaintiff,  for  the  instruction  of  the  court  thereon 
to  the  jury. 

The  case  was  argued  by  J.  A,  Fisher  for  plaintiff  in  error. 

And  by  J.  MeCormich  and  F.  K.  Boas  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Bell,  J. — The  leading  question  presented  by  the  record  is  wheth- 
er the  defendant  can  in  this  action  upon  the  replevin  bond  be  made 
answerable  for  the  damages  recovered  by  the  now  plaintiff,  as  de- ' 
fendant  in  the  action  of  replevin,  as  well  as  for  the  value  of  l^e  goods 
eloigned  ?  Buehler,  who  was  the  surety  of  Hoffinan  and  the  only 
partT  really  defending,  insists  that  his  liability  is  to  be  measured 
by  the  value  of  the  property  replevied  and  the  costs  of  the  for- 
mer action,  leaving  to  Balsley  his  execution  upon  the  first  judgment 
as  the  only  means  of  making  the  damages  there  assessed  for  him. 
This  defence  proceeds  up^n  the  notion  that  the  condition  of  the 
replevin  bond  is  simply  for  the  return  of  the  chattels,  in  the  event 
of  a  judgment  de  retomo  habendo  being  rendered  against  the 
plaintiff  an  the  action  of  replevin,  and  for  which  alone  the  surety 
IS  responsible.  But  this  is  a  misapprehension.  At  common  law 
the  sheriff  in  executing  a  writ  of  replevin  required,  as  in  other 
cases,  plegii  de  proseqtiendoj  which  for  the  most  part  were  merely 
nominal.  This  continued  until  the  enactment  of  the  Stat,  of  West. 
2,  13  Fd,  1  0.  2,  the  third  section  of  which  provided  that  thence- 
forth "the  sheriff  or  bailiffs  should  not  only  receive  the  plaintiffs 
pledges  for  the  pursuing  of  the  suit  before  they  make  deliverance 
of  the  distress,  but  also  for  a  return  of  the  beasts  if  the  return  be 
awarded."  It  was  followed  in  England  by  the  Stat.  11  Cho.  2  (7. 
19,  and  in  Pennsylvania  by  the  act  of  21st  March,  1772,  each  of 
which  directed  the  sheriff  and  other  officers  executing  a  replevin 
of  a  distress  for  rent  to  require  from  the  plaintiff  a  bond,  with 
sureties  in  double  the  value  of  the  goods  distrained,  conditioned  to 
prosecute  the  suit  with  effect  and  without  delay,  and  for  the  due 
return  of  the  goods  distrained^  in  c^ise  a  return  shall  be  awarded. 
Though,  like  the  English,  our  statute  is  in  terms  confined  to  cases 
of  replevin  of  distresses  for  rent,  its  requirement  of  a  replevin 
bond  has  in  practice  been  extended  to  every  instance  where  goods 
are  for  any  cause  made  the  subject  of  replevin,  and  the  condition 
being  the  same,  whether  taken  under  the  statute  or  irrespective  of 
it,  the  bond  is  of  course  open  to  the  same  construction.  What 
that  construction  should  be,  as  defining  the  extent  of  a  surety's 
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liabilitj,  was  ike  point  made  before  tliis  court  in  Eommel  v%,  Kint, 
2  TT.  431.  It  was  there  held,  the  extent  of  the  obligation  is  that 
the  plaintiff  shall  succeed  in  his  suit  or  comply  with  a  judgment 
of  re-delivery,  the  condition  being  alternative,  and  consequently 
the  effect  of  rendering  either  of  its  branches  impossible  is  to  dis- 
charge the  surety.  The  result  of  this  adjudication  was  that  the 
surety  could  be  made  liable  only  for  a  return  of  the  goods  or  pay- 
ment of  the  value,  and  if  the  defendant  in  the  replevin  interfered 
to  prevent  this,  by  taking  judgment  for  a  sum  certain,  or  under 
the  Stat.  17  Oar.  2,  without  a  judgment  of  retomo  hdbendo,  the 
obligor  was  released.  But  the  doctrine  of  this  case  was  subse- 
quently reviewed  in  Gibbs  vs.  Bartlett,  2  W.  k  S.  83,  and  it  was 
shown  by  numerous  cases  there  cited,  that  the  several  underta- 
kings stipulated  by  the  bond  constitute  distinct  and  independent 
conditions,  and  that  a  breach  of  any  one  of  them  will  occasion  a 
forfeiture.  Thus,  in  Moore  vs.  Bowmaker,  7  Taunt.  97,  it  was 
ruled  that  a  plaintiff  in  replevin  is  bound  as  well  to  prosecute  with 
^ect  as  to  make  return  of  the  jzoods,  and  if  he  fail  to  do  either 
the  bond  is  forfeited.  And  in  ^nimor  vs.  Tumor,  2  B.kB.  107, 
which  was  an  action  against  the  sheriff  for  negligently  losing  the 
replevin  bond,  whereby  the  plaintiff,  late  defendant  in  the  replevin 
suit,  was  deprived  of  the  benefit  of  it,  it  was  determined  that  a 
proceedii^  by  the  avowant  under  the  17  Oar.  2  0.  7,  for  ascer- 
taining his  damages  without  the  entry  of  a  judgment  de  retomo 
habendo  did  not  bar  him  of  his  remedy  on  the  bond,  for  that  is 
violated  by  a  failure  to  prosecute  the  replevin  with  success,  and 
thereby  the  avowant  becomes  entitled  to  an  assignment  of  it. — 
The  same  position  was  afterwards  affirmed  by  the  King's  Bench, 
Perredu  vs.  Bevan,  6  Bam.  &  Cr^s.  284,  upon  a  review  of  aU  the 
cases.  This  perhaps  may  be  regarded  as  a  leading  authority  on 
this  point,  and  it  was  there  authoritatively  assertec^  thus  as  each 
part  of  the  condition  is  independent  of  the  others,  a  forfeiture  is 
worked,  as  well  by  not  prosecuting  with  effect  as  by  default  in  ma- 
king return  of  the  distress. 

Other  instances  of  the  application  of  this  principle  are  fur- 
nished by  Chapman  vs.  Butcher,  Oath.  248,  519,  where  it  was 
ruled  that  the  stipulation  to  prosecute  with  effect  is  not  satisfied 
by  a  recovery  of  judgment  in  the  lower  court,  which  was  reversed 
in  error  though  no  judgment  was  ever  rendered  in  favor  of  the 
defendant;  Yaughan  i^^.  Norris,  0.  T.  Sard.  137,  where  the  bond 
was  deemed  unsatisfied  unless  the  plamtiff  followed  his  juc^ent 
to  support  it  in  a  superior  court  into  which  it  had  be^  removed; 
Axford  vs.  Perrett,  4  Bing.  586,  where  a  failure  to  prosecute  the 
plaint  for  two  years  was  adjudged  a  forfeiture  of  the  obligation, 
though  no  judgment  of  non  pros,  was  signed  in  the  county  court ; 
and  Harrison  vs.  Wordle,  5  B.  k  Adol.  146,  in  which  it  was  said 
there  was  a  breach  of  the  condition  by  neglecting  to  prosecute 
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without  delay,  though  there  was  no  formal  determinatioii  of  the 
action:  To  the  like  effect  is  the  Kew  York  dedsion  of  Qonld  V9. 
Wenner,  3  Wend.  54,  and  omr  own  well  considered  ease  of  CHbbs 
V9.  Bartlett,  already  mentioned  as  oTermling  Sommel  vi.  Kint. 
In  that,  as  in  some  of  the  English  cases,  the  obligor  had  obtained 
a  judgment  in  the  Common  Heas,  which  however  was  reyersed  in 
error  without  the  award  of  a  venire  facias  de  novo.  In  the  sdn 
seauent  suit  on  the  bond  the  defendants  relied  on  the  fact,  that 
although  their  judgment  was  reversed,  yet  as  no  fdrt&er  ord^  or 
other  judgment  was  rendered  their  obligation  remained  inviolate. 
But  the  court,  after  bringing  to  notice  aU  the  authorities  I  have 
danced  at,  said,  ^Either  party  was  at  liberty  to  ask  for  a  venire 
de  novoy  but  both  were  content  with  the  juc(gment.  How  then, 
with  this  entry  on  the  record,  can  the  defendant  say  he  has  per* 
formed  the  condition  of  his  bond,  which  obliges  him  to  prosecute 
his  suit  with  efiect  and  without  delay?"  and  a  recovery  was  accord- 
ingly permitted.  The  principle  was  carried  still  further  in  Hal- 
lett  V8.  Mountstephen,  2  Dow.  &  By.  848.  The  plaintiff  and  de- 
fendant entered  of  record  an  agreement  by  which  was  stipulated 
that  all  proceedings  in  the  replevin  should  cease;  that  die  plain* 
tiff,  who  had  been  the  defendant's  tenant,  should  pay  to  the  latter 
a  certain  sum;  that  each  party  should  pay  his  own  costs,  and  that 
the  bond  should  stand  as  security  for  compliance  with  the  a^ee- 
ment.  It  was  determined  this  was  sufficient  evidence  the  plamtiff 
did  not  prosecute  with  effect,  and  on  the  failure  of  the  plsontiff  to 
fulfil  his  engag;ement  his  sureties  in  the  bond  became  liaUe,  though 
they  were  not  Dound  by  the  amount  agreed  to  be  paid.  It  may 
then  be  taken  as  conclusively  settled  that  the  obligors  in  a  re- 
plevin bond,  whether  they  be  called  princitmls  or  sureties,  are 
bound  to  make  good  each  of  its  several  comuitions,  amon^  whidi 
stands  prominently  the  stipulation  to  prosecute  the  replevin  with 
success. 

The  next  inquiry  is,  what  is  the  extent  of  this  condition,  and 
how  far  will  it  obhge  a  sure^  to  answer  fbr  the  short  comings  of 
his  principal?  This  too  is  Ithin^  answered  by  a  series  of  cases 
which  leave  little  to  be  added  as  original  reasoning.  It  will  be 
sufficient  therefore  to  brin^  to  view  some  of  these  m  elucidation 
of  the  point  principally  litirated  by  the  parties,  and  which  show 
the  liability  of  the  bail  is  omy  limited  by  the  penalty  of  his  bond, 
though  in  particular  cases  it  may  be  less  thui  that  amount.  His 
is  the  doctrine  of  Branscombe  V9.  Scarborough,  6  Adot  k  JEBiij 
N.  S.  18^  and  Gainsford  vs.  Griffith,  1  Wm.  Saund.  58,  if.  1,* 
where  it  is  laid  down  that  damages  may  be  jrecovered  against  the 
sureties  to  the  amount  of  thepenalty  in  the  bond;  and tiie  same 
position  is  acknowledged  in  Hunt  v$.  Roun<]^  2  Ihwl  P.  G.6S8; 

*  Sectioa  8,  Haarrison's  ]Mge8t»  p.  5847— Beplerin. 
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Wwrd  w.  Henley,  1  Y.kJ.  286;  Hefford  v«.  Alger,  1  T<mnt.  218, 
and  Gould  tr».  Warner,  8  Wend.  54.  In  Evans  vz.  Brander,  2  JET. 
JN.  548,  the  question  was  of  the  liabilities  of  the  sheriff  for  taking 
insufficient  sureties,  and  it  was  determined  on  the  ground  that 
^the  jnstice  and  good  sense  of  the  case  seem  to  be  that  the  sheriff 
should  be  liable  no  further  than  the  sureties  would  have  been  if  the 
diertff  had  done  his  duty ;  that  the  responsibility  of  the  sureties 
was  limited  by  11  Geo.  2,  to  double  the  value  of  the  goods  dis- 
trained, and  that  sum  ought  to  be  the  measure  of  the  damages 
against  the  sheriff;"  or  as  the  opinion  is  elsewhere  stated,  ^Hhe 
penalty  of  the  bond  ought  to  be  the  measure  of  the  damages 
against  the  sheriff."  Before  this  the  Ooort  of  Common  Pleas  in 
0)ucannen  v%.  Lethbridge,  2  S.  Bl.  86,  had  determined  that  the 
phdntiff  might  recover  against  the  sheriff  the  real  damages  he  had 
sustained,  notwitiistandingthese  exceeded  die  penalty  of  the  bond; 
but  this  was  corrected  by  Evans  vi.  Brander,  Bsker  vs.  Sorratt,  8 
Bmg.  56,  and  Jeffrey  V9.  Bastood,  4  Adol  k  Mlia,  823,  all  of 
which  agree  that  both  sheriff  and  surety  may  be  made  to  respond 
to  the  extent  of  the  penalty,  but  not  beyond.  EinaUv,  the  same 
question  arose  in  Paul  v$.  Cbodluck,  2  Bing.  N.  O.  220,  a  verdict 
had  been  found  against  the  sheriff  for  the  full  amount  of  the  penalty, 
which  was  double  the  value  of  the  goods.  Sergeant  Talfburd 
moved  to  set  it  aside  because,  as  he  said,  the  decisions  on  the 
pcmit  being  conflicting,  the  plaintiff  ought  not  to  recover  against 
the  sheriff  m<^e  tiian  the  value  of  the  goods  distrained,  and  he 
eited  the  cases  I  have  referred  to,  with  others.  But  Tindall,  G. 
J.,  speaking  for  the  court,  said,  ^^It  is  not  to  be  disputed  that  the 
sureties  singly  would  be  liiftble  to  the  amount  of  the  penalty  of  the 
bond;  and  in  Hefford  vs.  Alger,  1  Taunt.  218,  which  is  subse- 
^|uent  to  Evans  vs.  Brander,  it  was  held  that  the  two  together  are 
hable  to  no  more;  after  that  double  decision  in  this  court  we 
ought  not  to  throw  the  matter  open  again,  by  laying  down  a  dif- 
ferent rule  for  the  sheriff,  who  is  responsible  on  the  failure  of  the 
sureties."  The  question  may  therefore  be  considered  as  at  rest 
in  England,  and  1  think  it  is  equally  settled  with  us.  Of  our  ad- 
judications up<m  this  point  perhaps  Phillips  vs.  Hyde,  1  2>.  489^ 
may  be  noticed  as  the  earKest.  There,  after  a  de  retomo  haiben- 
do  and  return  (^  dongata^  tiie  defendant  in  the  replevin  was  per- 
mitted, in  an  action  on  tiie  replevin  bond,  to  recover  his  costs  in 
the  first  action,  which  must  ha^e  been  by  force  of  the  condition  to 

Sroseeute  with  effect,  as  is  shown  by  Mr.  Justice  Kbnnbpt,  in 
'ibbal  vsj  Cahoon,  10  W.  282.  In  the  latter  case  the  defendant 
had  retained  the  goo^s  und^  a  daim  of  properly,  which  being 
found  for  him,  he  was  "also  held  entitled  to  recover  the  costs  in  an 
action  on  the  bon^  though  of  course  there  was  no  judgment  de 
retomo.     If  it  were  held,  said  tiie  court,  that  the  surety  in  such 

L— m2* 


Digitized  by  VjOOQIC 


610  SUPREME  COURT  ISarritburg 

[Baldej  v,  Hoffman  and  Boehler.] 

bond  is  not  liable  npon  the  clause  to  prosecute  his  suit  with  effect, 
for  the  costs  adjudged  to  the  defendant,  upon  failure  of  the  plain- 
tiff to  prosecute  his  suit  with  success,  the  clause,  though  i^  of 
meaning  and  force,  would  thereby  be  rendered  wholly  useless  and 
entirely  inoperative.  Now,  as  in  this  instance  the  goods  replevied 
had  been  retained  by  the  defendant,  the  only  damnification  suf- 
fered by  him  was  in  the  costs  to  which  he  hard  been  put,  and  as 
these  could  only  be  reached  under  the  clause  for  effective  prosecu- 
tion, the  decision  would  seem  to  be  directly  in  point  to  snow  the 
liability  of  the  parties  in  the  bond,  to  answer  at  least  to  the  ex- 
tent of  the  penalty  the  damages  recovered  by  the  defendant  in 
the  first  action.  [But  the  authorities  do  not  stop  here.  In  Miller 
V9.  Foutz,  2  Y.  418,  the  surety  of  a  defendant  in  replevin  who 
had  kept  the  goods  under  a  cla^  of  property  found  against  him, 
was  held  liable  to  account  not  only  for  the  value  of  the  goods,  6ut 
for  the  damages  recovered  hy  the  plaintiff  to  the  extent  of  the 
penalty  of  the  property  boi)4.  Tnis  was  in  1798,  and  before  the 
liability  of  shenffs  for  taking  insufficient  sureties  had  been  dis- 
tinctly ascertained  in  England.  It  was  accordingly  urged  for  the 
surety  that  as  the  plaintiff  in  the  replevin  could  not  recover  dam- 
ages against  the  sheriff  for  taking  insufficient  sureties  beyond  the 
value  of  the  distress,  the  bail  by  parity  of  reason  was  responsible 
only  to  the  amount  of  that  value.  But  the  court  answered,  "  Even 
on  this  ground  there  are  different  adjudications,'*  and  after  citing 
Coucanen  vs.  Lethbridge  and  Evans  vs.  Brander,  proceeded  to  ob- 
serve, "Why  should  the  plaintiff  recover  the  mere  value  of  the 
goods  only?  Suppose  a  family  picture  or  piece  of  plate,  or  the 
produce  of  the  farm  for  one  whole  year,  be  unlawfully  taken  and 
detained  by  a  wrong  doer,  shall  the  mere  value  of  property  be  the 
sole  measure  of  damages?  Certainly  not.'*  And  it  is  added, 
"this  being  a  defendant's  bond  given  on  lus  claim  of  property  to 
the  sheriff,  it  is  now  settled  that  the  bail  are  liable  to  the  full 
amount  of  the  penalty  of  their  bail  bond."  This  I  consider  decisive 
of  the  question  under  consideration.  It  is  true  that  case  was  on 
the  property  bond  of  defendant.  But  the  condition  is  in  sub- 
stance the  same  as  that  of  the  replevin  bond,  Morris  on  Bep. 
App.  1,  230,  and  it  is  obvious  the  reasoning  which  led  the  court 
to  their  conclusion  is  equally  applicable  to  an  action  brought  for 
breach  of  the  latter,  more  especially  when  as  here  the  contest  is 
of  property  in  the  goods  and  not  in  the  right  of  distress.  That 
it  was  thought  to  be  so  in  Gibbs  vs.  Bartlett,  is  plain  from  the 
similar  sentunent  expressed  by  Mr.  Justice  Rogers,  when  deliv- 
ering the  opinion  of  the  court:  "It  would,"  said  he,  "be  any 
thin^  but  an  act  of  justice  to  permit  a  person  who  haa  wrongfully 
deprived  another  of  his  goods,  and  retained  them  in  his  possession 
until  they  were  nearly  destroyed  by  time  and  use,  afterwards  when 
judgment  was  rendered  against  him  for  his  wrongful  act,  to  save  a 
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forfeiture  of  the  bond  hj  an  offer  to  return  the  article  in  its  de- 
preciated condition.  Nor  can  the  sureties  be  placed  in  any  better 
condition  than  the  principal."  To  avoid  the  injustice  here  glanced 
at,  the  statute  laws  of  Massachusetts,  Vermont,  New  York,  and 
perhaps  some  others  of  the  States,  require  a  bond  with  condition 
to  prosecute  the  replevin  to  final  judgment,  and  to  pay  such  dam- 
ages and  costs  as  the  defendant  snail  recover  against  him,  and  also 
to  return  the  property  in  case  such  should  be  the  final  judgment. 
Sut  up  to  the  sum  of  the  penalty  our  form  of  bond  is  equally  efSca- 
cious  if  less  precise,  and  as  the  ordinary  measure  of  damages  in 
these  cases,  for  the  takin|;  and  detention,  is  interest  on  the  value 
of  the  articles  from  the  tmie  of  taking,  the  penaltv  is  usually  suf- 
ficient to  cover  damages  and  costs.  But  where  the  replevin  has 
been  wanton,  vexatious  or  oppressive,  exemplary  damages  beyond 
the  value  and  interest  may  be  riven,  McCabe  vs.  Morehead,  1  TT. 
&  jS.  518;  Gibbs  vs.  Bartlett,  2  W.  k  S.  29.  This  would  appear 
to  have  been  the  case  in  this  instance,  if  we  are  to  judge  from  the 
large  sum  assessed  for  damages.  To  cover  these,  together  ^th 
the  value  and  costs,  the  penalty  of  the  bond  may  not  be  sufficient, 
but  the  plaintiff  cannot  go  beyond  it,  though  as  has  been  seen  he 
can  claim  up  to  it.  The  court  below  was  consequently  in  error 
for  refusing  this,  though  I  cannot  refrain  from  adding  the  mistake 
was  one  of  easy  occurrence  during  the  progress  of  a  trial,  when 
but  little  time  can  be  afforded  for  examination.  Perhaps  the  dif- 
ficulty felt  on  this  subject  is  ascribable  to  the  failure  to  discrimi- 
nate between  bonds  tf^en  under  the  statutes  to  secure  returns  of 
distress,  and  those  dependent  on  usage  for  their  validity,  where 
tiiie  question  is  of  property  in  chattels.  Under  the  former  the 
avowant  can  suffer  no  other  injury  than  what  results  from  a  post- 
ponement of  his  remedy  to  enforce  payment  of  the  rent  due.  In 
such  cases  therefore  interest  upon  the  value  is  generally  the  pro- 

S)r  measure  of  damages,  though  to  prevent  vexatious  replevin  of 
stresses,  the  statutes  provide  a  security  in  double  the  value  of 
the  goods  distrained.  But  under  our  more  liberal  application  of 
the  writ  the  usual  contest  is  one  involving  questions  of  property 
in  personal  chattels,  the  taking  and  detention  of  which  may  inflict 
an  injury  not  to  be  compensated  by  the  statutory  penalty .  Though 
this  does  not  often  occur  in  practice,  the  present  instance  of  it 
suggests  a  reason  for  exacting  in  such  cases  a  sum  large  enough 
to  cover  vindictive  damages,  and  for  so  expressing  the  condition  of 
the  bond  as  to  leave  nothing  to  mere  implication.  This  as  we 
have  seen  is  in  some  of  the  States  specially  directed  by  a  legisla- 
tive act,  but  I  should  think  no  such  sanction  requisite  with  us. 

This  brings  us  to  the  inquiry,  whether  the  judgment  recovered 
by  Hoffman  vs.  Balsley  was  properly  admitted  as  a  set-off  against 
the  sum  recoverable  under  the  replevin  bond.  The  action  was 
properly  brought  in  the  name  of  the  sheriff.    Not  having  been 
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taken  under  the  act  of  1772,  the  bond  could  not  be  legaUy  as* 
signed  to  the  defendant  in  the  replevin,  and  consequently  suit 
njpon  it  is  only  sustainable  in  the  name  of  the  officer,  obligee  for 
the  use  of  the  owner  of  the  goods,  Tabbal  va.  Gaboon,  10  W.  232. 
But  the  latter  is  the  party  beneficially  interested,  from  whidi  it 
follows  that  under  the  principles  ascertained  by  Murray  V9.  Wil* 
liamson,  8  B.  185 ;  Wolf  vs.  Bates,  6  /SI  &  £.244,  uid  Ohilder^ 
ston  V8.  Hammond,  9  S.  k  M.  63,  it  is  subject  in  his  hands  to  set- 
off, unless  this  be  prohibited  by  some  rule  independent  of  the  ob> 
jection  founded  upon  want  of  mutuality.  I  am  howevw  unawwe 
of  any  such  rule.  It  is  true  set-off  is  not  admisuble  in  the  action 
of  replevin,  which  beins  in  form  ex  delicto  is  not  within  our  defal- 
cation act,  Beyer  vs.  Fenstermacher,  2  Wh.  95;  Fairman  vs. 
Fluck,  5  W.  517.  But  the  action  iq>on  tiie  replevin  Ixmd  is  ex 
cantractUy  and  it  is  therefore  clearly  open  to  set-off,  espedaQy 
since  the  liberal  extension  of  this  remedy  sanctioned  by  our  re- 
cent decisions.  It  is  certain  too  that  a  debt  due  to  one  of  two  de* 
fendants  may  be  defalked  in  an  action  against  both,  Stewart  vs. 
Coulter,  12  S.  k  B.  252.  This  is  our  case,  for  although  Hoffinan 
was  not  actually  summoned  ,he  appeared  and  took  defence,  which 
is  equivalent  to  an  actual  service  of  ^e  writ ;  and  the  fact  that 
the  debt  due  him  was  ascertained  by  a  judgment,  certainly  de- 
tracts nothing  from  its  merits  as  a  set-off.  Kit  if  Hoffiown  were 
not  actually  a  party  to  the  action,  it  cannot  admit  ot  doubt  his 
judgment  might  with  his  consent  be  used  by  his  surety,  Budikc^ 
for  his  protection  so  far  as  it  extends*  To  prevent  this  there  is 
nothing  in  the  suggestion  that  Hoffinan  bv  his  rule  of  tibe  15th  of 
December,  1847,  elected  to  defalk  the  jucigment  out  of  the  dama- 
^  recovered  agunst  him  in  the  action  of  replevin.  To  this  ob- 
jection the  court  below  properly  answered  that  the  application  for 
^e  rule  does  not  deprive  the  defendant  of  the  exerdse  of  tbe  op- 
tion allowed  him  by  law  in  the  use  of  his  claim,  especially  after 
the  withdrawal  of  tne  rule.  The  value  of  the  objection  is  how- 
ever much  reduced  by  the  view  now  tak^i  of  the  pliuntiff's  right 
to  recover  at  least  a  portion  of  the  damages  in  the  suit,  tfao^ 
that  does  not  affect  the  principle* 

The  offer  to  defalk  was  also  remsted  on  the  sround  of  want  of 
notice.    Certainly  under  the  short  form  of  pleading  here  used 

Special  notice  of  the  matter  of  set-off  ought  to  have  been  giv^s. 
ut  whether  the  requisite  notice  was  or  was  not  given  the  record 
does  not  enable  us  to  say.  No  such  averment  was  specificaify 
made  on  the  trial  of  the  cause,  and  consequently  a  production  and 

f)roof  of  notice  was  not  requisite.  It  is  only  when  called  fcnr  thai 
t  is  produced,  and  without  the  objection  made  it  cannot  appear  of 
reconl  how  the  fact  was.  This  has  been  ruled  recently  morethsa 
once.  As  however  tiie  cause  ffoes  down  for  another  trial  the  cte- 
feet,  if  it  exists,  may  be  remecQed.    I  may  add,  while  on  tiiis  part 
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of  the  case,  that  if  the  death  of  Balsley  can  work  any  difference 
in  the  rights  of  the  parties  there  was  no  suggestion  of  it  made  on 
the  record.  Had  this  been  done  it  might  have  caused  a  delay  of 
trial,  but  I  confess  I  do  not  see  why  the  intervention  of  the  bene- 
ficiary's death  should  destroy  a  defence  before  available. 

I  see  no  objection  whatever  to  the  evidence,  the  admission  of 
which  is  the  subject  of  the  first  bill  of  exception.     One  question 
was  of  the  value  of  the  boat  at  the  time  it  was  replevied.    But 
surely  this  might  be  shown  not  only  by  witnesses  who  spoke  at  the 
precise  period,  but  also  to  those  whose  knowledge  was  ocmfined  to 
a  time  prior  or  subsequent  to  the  moment  the  property  was  taken 
by  the  sheriff.    This  testimony  might  be  of  less  value  than  the 
other,  but  that  is  no  reason  for  its  entire  exclusion.    With  the  ao- 
companying  explanation  it  might  in  some  degree  assist  the  jury 
to  correct  conclusions,  and  this  was  sufficient  to  warrant  its  ad- 
mission.   But  being  received,  it  appears  to.  me  the  evid^ice  of- 
fered to  rebut  it  should  also  have^one  to  the  jury.    The  {iJain- 
tiff 's  proof  on  this  point  was,  if  1  understand  it,  confined  to  the 
day  on  which  the  replevin  was  executed.    The  defendants  were 
properly  permitted  to  speak  of  a  si^bsequent  .period.    Besides 
they  introduced  some  new  facts  tending  to  show  the  boat  had  been 
abused  and  injured  while  in  Balsleys  poss^ssLOi).    Should  not 
then  the  plaintiff  in  reply  have  been  suffered  to  introduce  counter 
proof  of  the  actual  condition  of  the  boat,  and  to  show  that  at  the 
time  spoken  of  by  his  adversatr's  witnesses  her]worth  was  greater 
than  as  estimated  by  them  ?    I  know  upon  this  point  much  is  ne- 
cessarily left  to  the  discretion  of  the  trying  tribunal;  but  still  a 
rejection  of  testimony  on  the  ground  of  its  being  offered  out  of 
time  may  be  the  subject  of  error,  and  I  may  repeat  that  judges 
should  DO  very  tender  in  excluding;  proof  for  that  reason,  unless 
it  be  clear  the  party  has  been  in  £&ult.    As  the  evidence  offered 
and  rejected  seems  to  have  been  in  clear  contradiction  of  that 
given  by  the  defendant,  and  not  imperatively  called  for  in  chiefs 
I  should  feel  inclined  to  reverse  the  judgment  on  this  score.    But 
the  case  goes  back  on  another  ground.    On  the  second  trial  the 
difficulty  made  in  this  particular  on  the  first  may  be  avoided. 

I  may  add,  in  answer  to  an  objection  made  against  the  admissi- 
bility of  l^rince's  testimony,  that  it  was  not  of  special  matter 
within  die  meaning  of  the  rule  requiring  notice.  It  was  a  legiti- 
mate answer  to  a.  part  of  the  plaintiff's  case  necessary  to  be  made 
<mt  by  him. 

After  all,  the  great  question  is  as  I  have  said  the  extent  of  the 
sureties'  liability  under  his  bond.  That  being  settled,  it  is  hoped 
that  the  parties  may  b0  enabled  to  arrange  their  quarrel  without 
further  litigation. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Jones  for  Parker  verstis  Martins. 

Where  suit  on  a  negotiable  note,  transfenred  after  matnritj,  la  brought  in  the 
name  of  the  payee  for  the  use  of  the  holder,  claiming  under  an  indorsemoit  in 
blank,  and  a  transfer  with  gnaranty,  and  no  objection  to  the  form  of  action  ia 
made  till  after  the  note  woiSd  be  barred  by  the  statute  of  limitations,  the  suit  will 
be  sustained  as  brought 

Ebbob  to  the  Common  Pleas  of  DaupMn  county. 

This  was  an  action  of  debt  brought  by  Andrew  J.  Jones,  for 
the  use  of  Gilbert  S.  Parker,  against  Stephen  Miller,  James  Mar- 
tin and  Perry  Martin,  trading  under  the  firm  of  Miller  k  Martins, 
co-promissors  in  a  joint  and  several  promissory  note  with  Atkinson 
Martin.  The  plaintiff  gave  in  evidence  the  following  note  with 
its  endorsements,  viz: 

"Habbisbubg,  Feb'y  23,  1842. 

"  J500  00.  Thirty  days  after  date,  we  or  either  of  us  promise 
to  pay  A.  J.  Jones,  or  order,  five  hundred  dollars,  for  value  re- 
cdved,  without  defalcation. 

"ATKINSON  MARTIN, 
[bndobsbd]  "MILLER  &  MARTINS." 

"Harrisburg,  July  22d,  1843.  I  hereby  assign  and  transfer 
all  my  right,  title  and  interest  in  the  within  note  to  Gibert  S.  Par- 
ker, and  guaranty  the  payment  of  the  same. 

«A.  J.  JONES." 

The  suit  was  brought  to  August  T.  1843.  In  September,  1848^ 
there  was  an  award  in  favor  of  plaintiff.  Defendants  appealed. 
In  February,  1847,  verdict  for  plaintiff.  Judgment  nisi ;  writ  of 
error  and  judgment  reversed.    April  29th,  1850,  trial  ordered. 

On  the  tried  the  counsel  of  defendant  contended  that  the  suit 
should  have  been  brought  in  the  name  of  Parker,  not  in  the  name 
of  Jones  for  the  use  of  Parker* 

Pbabsok,  J.,  charged: 

This  suit  is  founded  on  a  promissory  note  drawn  by  Addnson 
Martin  and  Miller  k  Martins,  payable  to  A.  J.  Jones  or  order, 
thirty  days  after  date,  for  five  hundred  dollars,  and  dated  Febru- 
ary 28,  1842.  The  plaintiff  proved  the  hand  writing  of  the  ob- 
ligors to  the  note,  and  also  the  endorsement  of  A.  J.  tJones  to  Gil- 
bert S.  Parker,  dated  July  22, 1843,  as  also  the  endorsement  in 
blank  by  A.  J.  Jones  thereon  at  the  same  time. 

The  aefendants  insist  that  the  plwitiff  cannot  recover.  That 
the  suit  is  not  in  the  name  of  the  proper  legal  party.  We  are  of 
opinion  and  so  instruct  you  that  the  objection  is  fatal.  There  can 
be  but  one  legal  puiy  to  a  suit  of  this  kind.  The  plaintiff  has 
proved  the  transfer  of  die  note  to  GUbert  S.  Parker,  which  gave 
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him  the  legal  interest  therein ;  suit  should  have  been  brought  in  his 
name ;  he  was  the  legal  holder  at  the  time  this  suit  was  brought. 
No  action  can  be  sustained  in  the  name  of  Jones  where  the  indorse- 
ment and  assignment  over  are  proved.  It  has  been  objected  that 
this  assignment  is  not  of  the  character  of  an  indorsement.  We 
are  of  opinion  it  has  all  the  legal  forms  of  an  indorsement  to  carry 
the  right  to  the  note,  and  enable  Parker  to  sue  in  his  own  name, 
and  is  quite  as  efficacious  to  pass  the  legal  title  as  an  indorse- 
ment in  blank;  besides  if  required  there  is  an  indorsement  in 
blank ;  but  if  that  stood  alone  it  might  be  struck  out,  and  the 
action  sustained  if  the  plaintiff  thought  proper  to  pursue  such  a 
course,  which  he  has  not  proposed;  but  on  the  contrary  has 
proved  the  indorsement  as  part  of  his  case.  It  is  also  argued 
that  being  indorsed  after  due  will  not  pass  the  legal  title.  The 
onlv  difference  between  a  transfer  before  and  after  due  is  in  the 
right  of  equitable  defence.  If  a  note  is  originally  negotiable,  and 
is  regularly  assigned  after  due,  the  assignee  c«n  sue  in,  his  own 
name,  and  if  so  he  is  the  proper  legal  party  to  the  action.  The 
plaintiff  cannot  recover. 

To  this  charge  the  plaintiff  excepted. 

The  case  was  argued  by  Kunkel  for  plaintiff  in  error. — ^He 
contended  that  the  suit  was  rightly  brought.  He  cited  15  TFerw?. 
640 ;  11  WmdL  27 ;  7  Caw.  174;  4  Wheat.  491 ;  10  Johm. 400; 
ll(fo.488. 

The  objection  to  the  form  of  the  suit  is  a  mere  technicality,  and 
the  party  beneficially  interested  is  on  the  record,  7  Barr  527, 
Leibley  V9.  Voison  &  Co. 

McOormich^  contra. — The  declaration  avers  that  Jones  has  as- 
signed all  his  interest  in  the  note  to  Parker.  There  can  be  but 
one  legal  party.  This  is  not  a  general  indorsement  but  a  special 
one.  The  New  York  cases  were  on  notes  payable  to  hearer.  The 
holder  of  a  bill  is  the  legal  party.  He  cited  1  Ch.  PI.  3;  18 
John.  496 ;  1  Wheat.  85;  2  W.*S.  438 ;  16  Mmb.  451 ;  9  Conn. 
94;  7  J.  J.  Marshall  350;  8  U.  S.  Dig.  295,  296;  1  McLean 
427 ;  1  ffarrison  278;  2  do.  491. 

That  the  note  was  negotiated  after  maturity  can  make  no  dif- 
ference in  respect  to  the  person  in  whose  name  the  suit  is  to  be 
brought,  2  Watts  184,  Rankm  vs.  Woodworth. 

Kunkel — ^No  distinction  exists  between  a  note  payable  to  bearer 
and  one  assigned  specially. 

The  opinion  of  the  court  was  delivered  by 
Coulter,  J. — The  assij^ee  of  a  simple  contract  debt  cannot 
bring  an  action  on  it  in  his  own  name,  but  the  universal  custom  is 
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to  bring  the  suit  in  the  name  of  the  legal  plaintiff  for  the  iwe  of 
the  assignee,  who  is  usually  denominated  the  ecraitable  plaintiff. 
For  all  questions  of  substance  and  justice  he  is  lie  real  plaintiff. 
He  is  responsible  for  costs,  and  the  court  would  interfere  at  once 
to  prevent  the  nominal  plaintiff  from  discontinuing  the  action  or 
releasing  it.  The  objection  in  this  case  is  that  the  suit  ou§ht  to 
have  been  brought  in  the  name  of  the  assignee,  whereas  it  is  inr 
Btituted  in  the  name  of  the  payee  of  the  note  for  the  use  of  the 
assignee.  It  may  be  considered  as  settled  that  the  indorsee  of  a 
negotiable  note  cannot  bring  an  action  in  the  name  of  the  payee. 
B^ause  in  that  case  the  interest  of  the  payee  in  the  note  is  en- 
tirely  gone,  and  the  whole  note  is  absolutely  in  the  indorsee.  And 
on  that  foundation  the  defendant  below  builds  his  olgections  to  the 
recovery  of  the  plaintiff.  This  note  however  when  assigned  was 
over  due,  and  it  was  not  passed  by  indorsement  in  the  commer- 
<aal  signification  of  the  word,  but  was  specially  transferred  and 
mssiff^  to  Parker  with  a  guaranty.  It  is  not  therefore  withm 
the  rule  of  the  commercial  law,  because  it  is  subiect  in  Parker's 
hands  to  any  equitable  defence  which  the  defendant  would  have 
had  against  it  in  the  hands  of  Jones.  This  case  is  different  from 
those  cited  by  the  defendant  in  «rror,  because  the  name  of  the 
real  plaintiff,  Parker,  is  on  the  record.  And  if  neceeswy  the 
name  of  Jones  might  be  regarded  as  surplusage.  The  addifaon 
of  administrator  may  be  treated  as  surplusage  to  the  phuntiff  s 
name  when  he  is  entitled  to  sue  in  his  own  ngh^  WdmiffUx  w. 
Mountforth,  8  S.  k  B.  124;  Geddis  w.  Irwm,  6  ^  508.  The 
title  of  an  equitable  plamtiff  need  not  be  traced  from  the  W 
plaintiff  by  averment,  or  be  otherwise  mdicated  Aan  by  marking 
the  suit  to  his  use,  Armstrong  V8,  Lancaster,  6  Watts  68.  The 
objection  then  is  a  naked  technicality.  If  Jones  maj jet  he  con- 
sidered the  legal  plaintiff  the  action  is  weU  brought;  rf  he  cannot 
be  so  considered,  then  the  name  of  the  W  plamtiff,  Parker,  is 
on  the  record,  set  out  as  the  person  eqmtabljr  entitled  to  the  ao- 
tion  and  the  suit  may  be  sustained;  because  m  that  category  the 
name  of  Jones  would  be  an  excrescence,  and  as  mere  surplusage 
miffht  be  stricken  out.  This  suit  was  tried  onee  before  m  the  court 
below,  and  a  verdict  in  favor  of  plaintiff,  and  brought  into  ihis 
court  by  writ  of  error.  Then  this  objection  was  not  raised  either 
in  the  court  below  nor  here,  but  the  judgmwit  wiw  reversed  on 
other  grounds ;  and  now  after  a  second  trial  the  defendant  brings 
it  here  on  a  second  writ  of  error,  and  assigns  for  error  that  the 
use  of  the  name  of  payee  Jones  is  fatal.  The  statute  of  Imito- 
tions  has  now  run,  and  if  we  should  reverse  on  this  ground  the 
plaintiff  Parker  would  be  cut  out  of  an  honest  demand  estabbshed 
bv  two  verdicts.  This  would  be  monstrous.  Under  such  circnm- 
Btences  I  would  call  in  the  aid  of  the  first  section  of  the  act  of 
assembly  of  16th  January,  1886,  which  wthoriaes  this  court  to 
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reverse,  modify  ^r  affirm  sueh  judgments  and  proceedings  as  there 
directs,  and  strike  out  the  name  of  Jones  so  as  to  modify  the  word 
in  conformity  with  the  law.     But  we  think  it  can  stand  as  it  is. 
Judgment  reversed  and  vm,irt  de  novo  awarded. 


Haehnlen  versus  The  Commonwealth. 

A  right  of  the  Commonwealth  win  not  be  destvojed  by  the  ladiee  of  its  agents. 

This  was  ui  action  of  debt  brought  by  the  Commonwealth 
against  Christian  F.  Haehnlen  and  others,  as  sureties  on  the  offi- 
cial bond  of  Jacob  Sallade,  late  surveyor  general  of  Pennsylvania. 
The  claim  of  the  Commonwealth  was  for  certain  fees  received  by  Mr. 
Sallade  as  surveyor  general,  and  not  paid  over  to  the  state  treasurer. 

The  defence  was  that  Mr.  Sallade  from  time  to  time  paid  cer- 
tain contingent  expenses  of  his  office  out  of  these  fees,  and  that 
the  auditor  general  had  subsequently  settled  his  accounts  for  these 
contingent  expenses,  and  drawn  warrants  in  favor  of  Sallade 
on  the  state  treasurer,  who  paid  the  same;  when  it  was  the  duty 
of  the  auditor  general  and  state  treasurer  to  have  retained  these 
sums,  or  credited  them  on  account  of  the  fees  then  due  from  Mr. 
Sallade  to  the  commonwealth.  It  was  further  aUeged  in  defence, 
that  the  state  treasurer  ought  to  have  deducted  the  sum  due  the 
commonwealth  for  fees  from  the  salary  of  Mr.  Sallade,  which  he 
neglected  to  do.  The  court  below  rejected  the  evidence  of  the  de- 
fendant, and  decided  that  this  defence  was  not  available. 

On  the  trial,  defendant  offered  to  show  the  amount  of  contin- 
gent expenses  drawn  quarterly  from  the  treasury;  and  that  this 
sum  was  paid  to  the  surveyor  general  by  die  accountant  depart- 
ment, when  the  amount  in  arrear  should  have  been  retained  from 
the  sum  so  paid  over.  That  tiie  chief  clerk  in  this  department 
received  the  fees  and  paid  out  the  expenses  aforesaid;  and  the 
surveyor  general  afterwards  received  this  same  money  from  the 
treasury. 

Also,  to  show  that  the  salary  of  the  surveyor  general  was  quar- 
terly paid  over  to  him,  when  the  same  diould  have  been  retained 
to  meet  the  money  received  for  fees  in  his  hands.  This  evidence 
objected  to  as  not  an  available  defence.  That  no  nefflect  of  dutr 
on  the  part  of  the  officers  can  discharge  the  sureties  m  die  bond. 
That  the  contingent  expenses  were  not  lawfoUy  coming  to  the  sur- 
veyor general. 

Defendant  also  offered  to  show  that  since  the  year  1808,  it  has 

been  the  practice  of  the  surveyor  general  to  pay  the  contingent 

expenses  out  of  the  fees  received  in  the  office^  and  to  receive  cre^ 

dits  for  such  disbursements  in  his  quarterly  settlement  for  fees. 

VOL.  I.— 2ir. 


■ir"OT 

146   »h 


Digitized  by  VjOOQIC 


618  SUPREME  COURT  lSarri$bwrg 

[HMlmleii  V.  Tht  Conmonwealtlu] 

This  for  the  purpose  of  shoinng  that  these  fees  were  legallj  appro- 
priated and  paid  by  the  surveyor  general,  and  are  not  now  charge- 
able to  the  sureties. 

This  evidence  objected  to  as  irrelevant  and  inadmissible.  Ob- 
jectioi^s  sustained,  and  the  evidence  rejected  and  exception  sealed. 

Error. 

The  court  erred  in  rejecting  the  evidence  of  the  defendant  as 
stated  in  the  bill  of  exceptions. 

The  case  was  argued  by  McOormick  tot  Haehnlen. 

The  evidence  offered  by  the  defendant,  which  was  rejected  by 
the  court,  would  have  shown  that  the  commonwealth  had  die 
means  of  satisfiEM^on  in  its  hands.  The  51st  section  of  the  act  of 
assembly  of  80th  March,  1811,  Purd.  977,  makes  it  the  duty  of 
the  ^^  auditor  general  and  state  treasurer,  on  the  settlement  of 
accounts  of  persons  having  claims  on  the  commonwealth,  and  who 
at  the  same  time  may  be  indebted  to  the  commonwealth,  to  secure 
the  amount  so  due,  or  so  much  thereof  as  the  daim  of  the  com- 
monwealth may  amount  to."  The  neglect  of  the  accountant  offi- 
cers to  retain  the  money  paid  for  contingent  expenses  and  the 
salary  of  the  surveyor  general,  will  discharge  the  sureties. 

A  creditor  having  i£e  means  of  satis&^on  in  his  hands,  and 
Buffering  them  to  pass  into  the  hands  of  the  prindpal  debtor, 
discharges  the  surety.  Commonwealth  vs.  MiUer,  8  S.  tC^JB. 
452.  Lichthenthaler  vs.  Thompson,  18  S.  k  Jt.  157.  The 
commonwealth  is  bound  by  the  negligence  of  its  officers.  In 
re  Wilson  Ccmimonwealth  appeal,  4  Barr  164,  it  was  held  that  the 
commonwealth  has  no  lien  for  the  balance  of  an  account  settled 
against  a  brigade  inspector,  unless  a  certified  copv  of  the  account 
has  been  transmitted  by  the  auditor  general  to  the  prothonotary 
of  the  proper  coun^,  under  the  act  oi  1827.  The  People  against 
Jansen,  7  John.  882,  decides  that  the  sureties  of  a  loan  officer 
were  held  to  be  discharged  by  the  negligence  of  the  public  officers 
whose  duty  it  was  by  law  to  examine  the  officers'  accounts  annuallv, 
and  remove  him  in  case  of  default.  This  case  is  acknowledged  m 
Commonwealth  vs.  Wolbert,  6  Bin.  492. 

It  was  the  duty  of  the  surveyor  general  to  pay  the  contingent 
expenses  of  his  office,  and  in  met  they  were  paid  out  of  the  fees 
received.  This  was  a  proper  appropriation  of  the  fees  received 
and  must  operate  in  relief  of  the  surety. 

B.  JITAUister  and  F.  0.  Carson  were  for  the  commonwealth, 
whom  the  court  did  not  hear.  In  their  printed  argument  refer- 
ence was  made  to  U.  S.  vs.  Kirkpatrid^  9  Wheatanj  720 ;  11  do. 
184;  6  Bcmr  187,  8,  140;  1  Wixtts  64;  1  Pet.  C.  O.  826; 
6  Bin.  292. 
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Pbb  Oubiam*— The  United  States  99.  Eirkpstriek,  is  the  lead- 
ing authority  for  a  principle  which  covers  the  case.  While  that 
anihority  remains  unshaken,  to  show  l^at  it  -was  the  dnty  of  the 
acconnting  officers  to  prevent  the  defeJcation,  is  to  show  nothing. 
That  case^  and  many  others  in  our  own  books,  prove  beyond  ques- 
tion, that  the  right  of  the  commonweall^  cannot  be  lost  by  ^ 
laches  of  its  agents.  The  present  offers  nothing  new,  nor  any  cir- 
cumstance to  take  it  out  of  the  rule  of  policy  we  have  invariably 
enforced. 

Judgment  affirmed. 


TJpdegrove  versus  Zimmerman. 

In  an  aetion  for  dander,  drcnniatanoes  wfaioh  da  not  amonnt  to  a  jnstifioation, 
•and  firom  whioli  the  jnry  could  not  infer  ^oilt  of  the  offenee,  maj  be  given  in  eyi- 
dence  on  the  plea  of  not  gnilty,  in  mitigation  of  damages,  because  they  weaken 
the  proof  of  malice.  But  when  they  tend  directly  towards  the  proof  of  gaih,  they 
oannot  be  given  inefidence  on  that  plea. 

It  was  not  error  to  instract  the  jury  that  where  the  charge  was  not  substantially 
proYod,  that  the  plea  of  jnstifioation  greatly  aggrarates  the  case,  and  should  pro- 
p<Nrtionally  increase  the  damages. 

Ebbob  to  the  Common  Pleas  of  Dauphin  county. 

ThiB  was  an  action  by  Zimmerman  v$.  Updegrove,  for  slander. 
It  was  allied  in  the  nor.  that  defendant  had  said,  inter  alia^ 
that  plaintijtt  was  a  thief,  diat  he  could  prove  him  to  be  a  thief; 
that  Harper  says  you  stole  when  you  were  a  boy;  that  he  stole 
lumber  and  posts  and  rails. 

Defendant  plead  non  euL 

After  evidence  had  been  given  on  the  part  of  jdamtiff,  in  order 
to  sustain  the  allegations  in  the  nor  defendant's  counsel  offered 
to  prove  by  a  witness  that  he  had  a  log  of  timber  on  his  premises, 
l^t  plaintiff  took  it  in  the  day  time,  and  threw  it  into  the  canid 
to  float  it  oSj  but  was  detected  and  charged  with  larceny.  This 
not  to  shew  guilt,  but  as  tending  to  excuse  defendant  in  making  the 
charge,  and  mitigate  the  damages*  Objected  to  as  inocNometent 
evidence  of  a  particular  act  of  guilt:  2  Cfreenl  227;  S^rkie  tm 
JSHander  180.  Defendant  cited  9Barr  812.  The  court  rejected 
it  as  a  circumstance  from  which  the  jury  could  reasonably  infer 
actual  guilt,  and  can  be  proved  only  under  a  plea  of  justification. 

Defendant  eaecepted. 

Defendant's  counsel  offered  to  i>rove  admission  bv  plaintiff,  be* 
fore  the  speaking  of  the  words  laid  in  the  nor.  of  his  having  ta- 
ken in  the  night  time  some  loose  boards  from  a  raft.  Bepected  as 
being  links  in  a  chain  tending  to  establish  the  guilt  of  plaintiff,  and 
being  direct  charges  of  larceny.    Defendant  exeepteoL 
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Defendant  then  asked  for  leare  to  amend  his  plea  as  per  writzog 
filed,  which  is  permitted  by  the  conrt. 

Defendant  accordingly  added  the  plea  of  ^^not  gnil^,  and  that 
the  words  set  forth  in  the  several  counts  of  the  pmint^'s  nor.  so 
far  as  they  purport  to  impute  to  the  plaintiff  the  crime  of  larceny^ 
were  true."  Ramtiff  replied  to  the  above  plea,  ^^de  ir^uria  met 
propria  absque  tali  eau%a;''  and  the  court  permitted  the  damagea 
laid  to  be  increased. 

The  court  ruled  the  evidence  to  be  then  admissible. 

Defendant  then  gave  evidence  in  chief,  and  plaintiff's  counsel 
cross-examined. 

Defendant's  counsel  submitted  various  points. 

Pearson,  J.  charged  the  jury,  inter  alia, — ^Where  a  plea  of  jus- 
tification is  put  in,  it  is  almost  a  substantial  admission  of  having 
spoken  the  words,  and  therefore  slighter  evidence  might  satisfy 
the  jury  that  the  words  were  spoken  as  charged.  Still,  the  justi- 
fication alone  would  not  be  sufficient  to  dispense  with  the  proof  of 
the  words. 

The  jury  have  a  ri^ht  to  take  into  consideration  the  occasion 
and  manner  of  speakms  the  words ;  whether  in  heat  and  passion 
or  coolly  and  dekberately ;  whether  to  plaintiff's  face  or  behind 
his  back;  whether  in  one  place  only,  or  in  many  places;  and 
whether  ecmutOy  or  deHheraUiy  andpermted  in. 

If  the  charge  is  made  out,  then  has  the  defendant  justified? 
substantially  proved  the  charge  which  he  made  7  If  he  has,  plain- 
tiff cannot  recover.  If  he  has  not,  then  the  plea  of  justification 
greatly  aggravates  the  case;  is  strong  evidence  of  malioe,  and 
^ould  proportionally  increase  the  damaffes. 

Suppose  the  defendant  has  not  strictly  proved  all  the  words 
true  which  he  spoke,  yet  has  substantially  proved  ihe  charge,  has 
made  out  to  your  satisfaction  that  the  plaintiff  is  a  thief,  and  had 
stolen  part  of  the  articles  he  diarged  him  with  stealing,  vet  has 
not  stnctly  justified,  by  proving  the  whole,  all  the  articles  cnarffed, 
then  the  plaintifi^  if  entitled  to  recover,  would  get  but  small  or 
nominal  damages.  He  is  guiltv  of  the  substance  of  the  charge, 
and  has  no  character  to  lose— of  course  cannot  recover  damages 
for  a  loss  of  character. 

As  to  the  loft:  It  had  floated  down  the  canal;  was  drawn  out 
by  Shaeffer;  {mdntiff  at  mid-day  took  it  away;  seemed  to  think 
because  he  was  lock  keeper  he  could  take  the  log;  you  will  judge 
whether  with  the  mind  of  a  thief  or  not.  The  act  does  not  lock 
like  stealing,  but  a  trespass  on  Shaeffer's  irpedoZ  property,  and  a 
jury  sittmg  in  the  sessions,  would  scarcely  convict  him  of  stealing 
on  this  evidence.  As  to  the  plane,  he  directed  the  jury  to  judge 
whether  the  plane  was  stolen,  and  whether  ihe  plamtiff  was  the 
thief  or  not«    As  to  the  loose  boards,  that  the  evidence  wouU  be 
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insufficient  in  a  criminal  court;  but  he  referred  the  matter  to  the 
jury;  and  so,  as  to  the  hoop  poles. 

The  jury  found  for  the  plamtiff  the  sum  of  four  hundred  dol- 
lars damages,  with  six  cents  costs. 

Errors  were  assigned  to  the  rejection  of  the  evidence,  and  to 
the  charge  of  the  court  as  hereinbefore  stated;  and  that  the 
charge  was  contradictory  and  calculated  to  mislead  the  jury. 

The  case  was  argued  by  Fuher  for  plaintiff  in  error ;  and  by 
MeAUister  and  ffamiUon  Alrich%y  for  defendant  in  error. 

The  opinion  of  the  court  was  deliyered  by 

Coulter,  J. — ^This  case  is  yoluminous  in  the  number  of  points 
and  the  argument.  But  it  is  made  so  by  the  ingenuity  and  abili- 
tj  of  the  oounsel  for  the  plaintiff  in  error,  and  not  by  the  intrin- 
sic merits  or  law  of  the  case.  It  does  not  require  an  extended 
notice  from  the  court. 

It  is  true  that  circumstances  which  do  not  amount  to  a  justifi- 
cation, or  which  is  the  same  thing,  which  do  not  lead  to  the  door 
of  proof,  and  from  which  a  jury  could  not  infer  or  presume  ^juilt 
of  the  offence,  may  be  given  in  evidence  on  the  plea  of  not  gimty, 
in  mitigation  of  damages;  on  die  ^ound  that  they  weaken  the 
proof  of  malice.  But  when  such  circumstances  lead  directly  to- 
wards the  proof  of  guilt,  the^  cannot  be  s iven  in  evidence  on  that 
plea.  If  they  couli^  the  plaintiff  might  be  stabbed  in  the  dark, 
and  wounded  without  warning.  Because  no  man  is  expected  to 
come  with  evidence  at  his  fingers'  ends  to  justify  his  whole  life, 
unless  he  is  put  upon  his  guard  by  the  nature  of  the  plea.    Kot 

Siilty  puts  plaintiff  on  proof  of  speaking  the  words,  and  assumes 
e  ground  that  defendant  did  not  commit  the  offence  with  which 
he  is  charged.  But  the  plea  of  justification,  if  put  into  form,  ad- 
mits the  speaking  of  the  words  charged  in  the  nar.  as  therein  al- 
leged, and  avers  that  the  defendant  was  justified  in  speakiiig  them 
because  they  were  true.  And  in  that  category  the  plaintiff  is  put 
upon  a  defence  of  his  life  as  to  the  acts  charged,  ^ut  the  court 
cannot  judge  of  the  effect  of  evidence,  but  only  of  its  tendency. 
When,  therefore,  it  tends  directly  to  prove  guilt,  the  court  cannot 
say  that  a  jury  would  not  believe  it.  The  evidence  offered  here 
did  directly  conduce  to  the  proof  of  guilt,  and  was  properly  re- 
nted on  Uie  plea  of  not  gmlty.  The  defendant  then  pleaded  a 
justification,  and  gave  his  evidence;  and  the  complaint  of  the 
plaintiff  in  error  is  that  the  court  inslaructed  the  jury  that  it  did 
not  amount  to  a  justification,  although  they  had  before  said  that  it 
tended  to  prove  a  iustification. 

But  there  is  nothing  wrong  in  all  this.  It  only  proves  that  evi- 
dence does  not  always  hit  the  mark  which  oounsel  set  up  for  it.  The 
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evidence  was  not  so  strong  when  it  was  deliyered,  as  the  counsel 
imagined  it  to  be,  in  embryo.  What  would  have  been  a  trespass 
in  evidence  was  mistaken  for  a  felony.  The  eomrt  instmcted  the 
jury  that  even  admitting  the  evideakce,  the  anim^  /icrancU  was  i^ 
wanting,  except  as  to  one  of  the  items  of  charge,  and  that  they  "^ 
left  to  the  jury;  I  mean  the  charge  of  stealing  the  planes.  In- 
deed the  court  left  all  the  evidence  to  the  jury  with  the  instmo- 
tion  that  it  was  the  duty  of  the  defendant  to  nuike  out  the  change 
of  larceny.  I  do  not  perceive  that  they  infiringed  on  the  pro- 
vince of  the  jury  by  any  binding  directions  as  to  the  facts,  nor 
that  they  subverted  the  law  in  any  dire<^on  which  they  gave. — 
Possibly  some  discrepancy  might  be  detected  in  some  small  thin^ 
but  as  a  whole,  their  instructions  to  the  jury  were  in  conformity 
with  the  law.  I  do  not,  for  my  part,  see  the  propriety  of  stretcb- 
ing  a  technical  rule,  or  climbing  to  the  aj^eM  juris,  for  the  pur-»  (5j 
pose  of  shielding  a  slandering  man  by  sharp  points  after  a  fuU 
trial  on  the  merits.  There  was  nothing  wrong  in  telling  the  jury 
that  a  plea  of  justification,  deliberately  put  on  record,  was  a  cir- 
cumstance to  be  taken  into  consideration  in  aggravation  of  dama^. 

Whjr  should  it  not  be  so  in  law  as  well  as  common  sense.  £  is 
a  bold  reiteraticm  of  the  <jiarge  in  the  most  public  manner,  and 
attempts  to  fix  a  stigma  so  indelible,  that  all  the  waters  and 
dews  of  heaven,  that  even  repentance  will  not  wash  away. 

In  the  judgment  of  the  court,  none  of  the  errors  assigned  have 
been  maintained. 

Judgment  affirmed* 

"    13  622 

e205         522! 

205      523.  Fisher  versus  Knox. 

If  the  Mtignee  of  a  moietj  ,of  a  jadgment  does  not  haye  bis  interest  thereiii 
marked  on  the  docket,  the  bond  being  subsequently  in  the  possesuon  of  the  obli- 
gee, who  asskns  all  his  interest  ki  the  Judgment  bond,  without  notice  being  had 
by  the  second  assignee  of  the  former  assii^ent,  and  notice  of  assignment  to  the 
second  assignee  is  marked  on  the  record,  the  first  assignee  wiU  be  postponed  in 
fftTor  of  the  second. 

If  an  attorney  does  not  offisr  to  pay  to  his  client  in  a  reasonable  dme  aU  the  mo- 
ney which  he  was  bound  to  pay,  he  is  not  entitied  to  o<»ipenBKtion  for  his  trouble. 

EiUEtoR  to  the  Conmion  Pleas  of  Datwhtncaw^. 

This  was  an  action  on  the  case  by  fisher  vs.  Sjioz  for  money 
had  and  received  by  the  defendant  as  the  attorney  of  the  plamtff, 
not  exceeding  9800. 

Richard  Gorasatt  executed  a  bond  dated  on  2l8t  April,  1842,  in 
favor  of  Small,  conditioned  for  the  parent  of  one  hundred  and 
twenty  dollars  on  the  first  day  of  April  next>  vis:  1848.  It  oon- 
tained  an  audiority  to  confess  judgment. 
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Jadgment  was  entered  thereon  in  fayor  of  Small  v%.  Oorzatt  in 
the  Court  of  Common  Pleas  of  Tioga  county  to  June  term^  1842, 
No.  91,  entered  Ajnnl  26, 1842. 

The  bond  being  in  the  possession  of  Small,  he  by  assignioent 
dated  on  the  4th  day  of  iKLay,  1843,  assigned  to  Fisher  all  his  es- 
tate, right,  title  and  interest  of  and  to  the  within  judgment  bond, 
and  all  moneys  due  and  to  become  due  to  him  on  the  same.  At 
this  time  no  notice  had  been  giyen  on  the  record  of  the  judgment 
that  any  other  person  than  Small  had  any  interest  in  it,  nor  was 
there  any  such  notice  on  the  bond  itself.  There  was  an  indorse- 
ment on  the  bond,  "Filed  April  26th,  1842."  On  the  record  of 
the  judgment  on  the  warrant  on  this  bond  was  marked,  "The 
aboye  judgment  assigned  to  John  A.  Fisher,  says  attorney  for 
plaintiff.  Assignment  of  one^half  of  the  aboye  judgment  to  Ed- 
ward J.  Smith,  filed  in  No.  86  of  this  term,  dated  May  14, 1842." 

Mr.  Fisher,  by  letter  dated  June  28, 1843,  wrote  to  Enox  that 
he  held  by  assignment  the  judgment  bond  in  question,  stating  that ' 
he  was  the  indorser  of  Mr.  Small,  and  suggesting  to  him  if  notv 
paid  previous  to  the  next  court  to  issue  a  fi.  fa.    To  this  Knox^ 
replied  under  date  of  July  4, 1843,  suegestii^  to  send  the  bond 
up  and  haye  it  filed  of  record,  and  uie  judgment  will  then  be 
marked  for  your  use.    A  JL  /a.  was  issued  in  August,  1843,  the 
land  levied.    Aliaa  vend,  was  issued  November  18, 1844,  and  the 
jHTOTerty  was  sold.    Knox,  under  date  of  October  28, 1843,  wrote 
to  Fisher,  and  concluded  his  letter  by  stating,  "One-half  of  this 
judgment  was  assigned  by  Small  to  Edward  J.  Smith  on  the  21st 
August,  1842." 

On  the  trial  there  was  given  in  evidence  on  the  part  of  defend- 
ant, an  assignment  by  Small  to  Smith,  dated  14th  May,  1842, 
**for  one  eq^  moiety  or  half  part  of  the  judgment  No.  91,  June 
term,  1842,  of  the  Court  of  Common  Pleas  of  Tioga  county,  and 
other  judgments  entered  in  same  court." 

It  seemed  from  the  correspondence  that  the  judgment  had 
been  placed  in  the  charge  of  Knox  for  collection  by  Small  before 
he  assigned  the  claim  to  Fisher. 

In  October,  1843,  Knox  wrote  to  Fisher,  vnier  alia^  that  he  did 
not  think  the  property  will  sell  for  cash  at  any  reasonable  price, 
will  probably  nave  to  be  bid  in  for  the  plaintiff. 

By  letter  dated  December  1, 1843,  Fisher  replied,  instructing 
Knox  "that  if  the  property  will  not  sell  for  the  amount  of  my 
judgment,  or  something  near  that  amount,  to  let  the  sheriff  return 
it  unsold  for  want  of  bidders,  and  under  no  circumstances  to  have 
it  knocked  down  to  me  me  under  my  judgment.  I  say  my  judg- 
ment because  I  do  not  recognize  Edward  J.  Smith,  to  whom  you 
say  one-half  of  this  judgment  was  assigned  by  Small,  on  the  ^Ist 
August,  1842,  as  having  any  interest  in  or  control  over  that  judg- 
ment," &c. 
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In  December,  1844,  the  property  was  again  exposed  to  sale,  and 
bid  in  for  (100  dollars  by  defendant,  who  afterwards  sold  it  again, 
and  in  a  letter  to  Fisher  dated  in  Noyember,  1847,  he  states,  inter 
aliay  ^Hhe  reason  why  I  sold  and  purchased  the  land  mentioned 
in  your  letter,  was  that  the  man  against  whom  the  b<md  was  had 
never  paid  any  thing  and  was  never  likely  to,  and  resort  to  the 
luid  was  the  only  possible  way  to  ever  get  any  thin^  on  the  bond, 
and  when  it  was  aavertised  no  one  would  bid  any  thing,  and  there- 
fore I  was  compelled  either  to  have  the  writ  returned  property 
not  sold,  or  buy  it  myself,  which  I  did,  &;c. 

'^  On  the  5th  November,  1845, 1  contracted  the  eighty  acres  of 
land  to  one  David  Grucob  for  two  dollars  per  acre,  (wmch  would 
about  pay  the  bond,  interest  and  cost,)  payable  in  four  equal  an- 
nual instahnents."  ♦  *  .  *  *  ^^  I  am  willing  to 
pay  the  one-half  to  you,  and  will  send  it  in  any  way  which  you 
may  direct ;  but  as  to  the  other  hiJf  I  cannot  pay  it  to  you  with- 
out having  the  decision  of  the  court  upon  the  matter,"  &c. 

Various  points  were  submitted  on  the  part  of  the  plaintiff. 

On  the  trial,  Pearson,  J.,  charged  the  Jury,  inter  aUay  that  lo] 
before  the  assignment,  (meaning  of  the  bond  to  Fisher,)  it  hi 
become  a  judgment;  the  bond  was  merged,  of  which  Mr.  Fisher 
had  full  notice  both  by  the  indorsement  on  the  bond  and  by  his 
own  letter.  It  was  no  longer  an  obligation,  and  the  assignment 
might  as  well  have  been  written  on  any  other  piece  of  paper. — 
Worded  as  it  is,  it  vests  in  Mr.  Fisher  an  equitable  right  to  one- 
half  of  the  juc^ment,  and  no  more.  That  was  all  Small  owned, 
and  all  he  coula  assign. 

The  defendant  was  instructed  in  1848  not  to  buy  in  the  proper- 
ty for  the  plaintiff,  but  to  have  it  returned  unsold  for  want  of  bid- 
^rs,  and  it  does  not  appear  that  he  ever  afterwards  received  or- 
ders to  the  contrary,  in  December,  1844,  he  had  it  agun  exposed 
to  sale,  and  bid  it  in  himself  for  (100.  The  plaintiff  contends  that 
for  this  disobedience  he  is  responsible  to  him  for  the  whole  debt, 
and  we  are  of  opinion  that  he  is  re^onsible  for  all  that  is  lawfully 
coming  to  the  plaintifi^  to  wit:  one-half  of  the  original  judgment 
and  interest,  or  all  that  part  not  previously  assi^ed  to  Smith. 

You  must  ludge  whether  the  business  has  been  promptly  at- 
tended to  by  the  aefendant,  v^i  all  the  money  which  he  was  bound 
to  pay,  offered  in  a  reasonable  time.  If  it  was,  he  is  entitled  to 
a  fair  compensation  for  his  trouble;  if  not,  he  can  recover  no- 
thing. 

Plaintiff  excepted  to  the  charge. 

Verdict  for  plaintiff  for  (88  72^  damages,  with  six  <$ent8  costs. 

Errors  were  assigned  to  the  portion  of  the  charge  first  above 
referred  to^  and  also  to  other  portions  of  the  same. 
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The  case  iras  argned  by  Fleming  and  iS.  J.  Fuher  for  plaintiff 
in  error.— On  the  part  of  plaintiff  was  cited  Mott  vb.  Clarke,  9 
Barr  899;  Ege  vn.  Bamits,  8  Barr  812;  9  (2o.  86;  17  S.  &  B. 
400 ;  2  JbAn.  0%.  443 ;  1  Daw  60,  and  other  cases. 

McCormick  for  defendant  in  error.— ^He  contended  that  Smith 
was  in  no  default  in  respect  to  his  assignment;  that  the  law  does 
not  authorize  or  require  an  assignment  of  a  judgment  to  be  re- 
corded. That  the  assignment  of  a  mortgage  need  not  be  recorded 
to  give  it  validity  against  a  subsequent  assi^ment  by  the  mort- 
gagee to  a  third  person  for  a  valuable  consideration  without  no- 
tice, 4  Bowie  264,  Graft  i7«.  Webster ;  9  Barr  400,  Mott  v$.  Clark. 

That  the  bond  was  merged  in  the  judgment,  and  that  it  ceased 
to  possess  the  qualities  of  a  bond,  and  was  no  longer  assignable, 
6  iS.  kB.  296;  1  P.  Bep.  260.  That  the  assknment  for  9^pre- 
vums  licAUH}/  does  not  make  the  assignee  a  hol£r  for  value  so  as 
to  free  him  from  equities  between  the  former  persons  in  the  in- 
t^est,  6  Wh.  220. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — ^As  the  defendant  is  but  a  stakeholder  as  to  a 
moiety  of  the  judraient  in  contest,  the  question  is  whether  the 
prior  assignee  of  ^t  moietv  has  forfeited  his  title  to  it;  and  it 
18  very  clear  that  he  has.  The  maxim  prior  in  tempore  potior  m 
jure  holds,  it  is  true,  wherever  it  has  not  been  inverted  by  enact- 
ment, as  it  has  been  by  the  recording  laws  so  far  as  regards  con- 
veyances of  land,  or  where  the  benefit  of  it  has  not  been  lost  by 
misconduct  or  imprudence;  but  it  must  not  be  allowed  to  protect 
a  party  who  has  neglected  a  requisite  precaution  to  protect  from 
imposition  those  who  may  come  after  him.  That  a  man  is  bound 
to  enjoy  his  property  so  as  to  do  no  injury  to  another  which  can 
be  prevented,  is  also  a  maxim  entirely  consistent  with  the  prece- 
ding one  and  equally  potent.  It  contains  the  ruling  principle  of 
an  extensive  range  ot  cases,  and  an^ong  others  cases  of  injury 
from  negligence.  Thus  in  Pamaby  vs.  The  Lancaster  Canal  Com- 
pany, 11  Ad.  &  JE.  228,  Lord  DsNBiAN  held  the  defendant  liable 
for  damage  suffered  from  a  boat  which  had  been  sunk  in  the  chan- 
nel of  the  canal  and  was  not  removed,  comparing  the  case  to  that 
of  a  shop  keeper  who  leaves  a  trap-door  open  by  which  a  custo- 
mer receives  a  hurt,  and  the  judgment  was  affirmed  in  the  Ex- 
chequer Chamber.  On  the  same  principle  it  was  ruled  in  Yaughan 
ve.  Manlove,  8  Bing.  N.  0. 468,  that  an  action  lies  against  a  pro- 
prietor for  having  placed  a  rick  so  near  the  extremity  of  his  land 
that  the  flames,  from  a  spontaneous  combustion  of  the  hay,  set  fire 
to  his  neighbor's  house.  The  English  books  are  full  of  decisions 
for  the  prmciple,  and  they  contain  only  one  which  infringes  on  it. 

Li  Harris  vs.  Bakw,  4Jf.kS.  27,  trustees  of  a  road  were  not 

L— 2n* 
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held  liable  to  an  action  for  a  personal  injnry  rec^red  from  a  fall 
in  the  night,  over  a  heap  of  scrapings  on  the  road  side,  placed  there 
without  a  light  to  give  notice  of  it,  because,  as  Lord  Denmah  ex- 
plained the  case  in  Pamabj  v%.  llie  Lancaster  Canal  Company, 
the  defendants  were  public  officers  who  deriyed  no  benefit  from  the 
road.  But  were  they  for  that  reason  less  answerable  for  neglect 
of  official  duty  ?  According  to  Co^  V9.  Bernard,  a  volunteer 
without  hire  is  held  to  reasonable  dihgenoe.  The  truth  seems  to 
be,  Lord  Denman  saw  that  Harris  V9,  Baker  was  not  sustainable, 
and  it  would  have  been  more  candid  in  him  to  overrule  it*  What- 
ever may  be  thought  of  that  case  in  England,  it  is  very  certain 
that  Mottv^.  Clai^,  coming  up  as  it  does  to  the  very  point,  set- 
tles it  here.  A  grantee  who  nad  not  reg^tered  his  conveyance 
was  postponed  to  a  party  who  had  taJcen  without  notice  an  asfflm- 
ment  from  a  subsequent  mortgagee  who  had  notice,  though  tiie 
erantee  was  not  bound  by  the  recording  acts  to  redbter  his  deed 
for  the  information  of  those  who  might  be  disposea  to  purchase  a 
subsequent  mortgage*  He  was  held  bound  to  do  so  by  the  maxim 
last  quoted.  The  rule  therefore  is,  that  unless  there  has  been 
supineness  on  the  other  side,  negligence  in  the  enjo^ent  of  pro- 
perty or  the  exercise  of  a  ripht  is  cause  of  redress  in  equity  and 
at  law.  Was  there  not  on  the  part  of  the  prior  assignee  in  these 
instances  culpable  indifference  to  the  interest  of  others  ?  Though 
no  law  requires  such  an  assignment  to  be  docketed,  the  practice  to 
mark  the  judgment  to  the  use  of  the  assignee  is  universal,  and  it 
ought  to  have  been  pursued  here;  for  no  prudent  purchaser  of  a 
judgment  invests  his  money  in  it  before  the  record  has  been  in- 
spected. From  what  else  could  he  derive  information  ?  He  has 
nothing  for  it  but  the  honor  of  the  assi^cur;  and  any  one  who 
leaves  it  in  the  power  of  another  to  deceive  may  be  said  to  col* 
lude  with  him  before  hand.  Certainly  a  chancellor  would  not  ex- 
ecute an  equitable  assignment  in  his  favor. 

As  the  defendant's  character  of  stakeholder  of  a  part  is  put 
out  of  the  way,  he  is  liable  for  the  whole  on  the  principle  laid 
down  by  the  judge  to  charge  him  with  a  moiety* 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Mills  versus  The  ConmKmwealth. 

# 
A  court  of  Qoarter  Seeaons  luui  no  authority  to  try  an  indictment  for  seduction  at 
an  adjourned  sessions  of  said  court,  where  the  trial  was  not  commenced  at  a  regu- 
lar quarterly  session  of  said  court  The  60tli  and  51st  sections  of  the  act  of  14th 
April,  1884,  relatiye  to  courts,  do  not  authorise  such  a  court  to  transact,  at  an  ad- 
journed sessions,  any  business  requiring  the  interrention  of  a  grand  or  petit  juiy. 
If  the  counsel  for  the  prisoner  had  consented  to  such  trial,  such  consent  would 
not  be  materiaL 

Ebror  to  the  Court  of  Qaarter  Sessions  of  Dauphin  county. 

Mills  was  tried  on  an  indictment  for  seduction  at  an  adionmed 
court  of  Quarter  Seasons  for  the  county  of  Dauphin,  hela  in  Oc- 
tober, 1849.  The  re^lar  sessions  for  tiiat  county  are  held  in  the 
months  of  January,  April,  August  and  November  of  each  year. 
A  true  bill  was  found  against  Mills  at  the  August  Sessions,  1849. 
The  case  was  cimtinued  till  the  adjourned  Court  to  be  held  in  Oc- 
tober— a  venire  was  awarded  to  the  Sheriff  and  Commissioners  for 
the  drawing  and  summoning  of  thirty-six  jurors,  &c. 

Oct.  15, 1849,  defendant  being  arraigned  plead  "  not  guilty  " 
and  also  specially,  as  per  paper  med. 

The  Commonweiedth  moved  to  strike  off  the  special  plea,  as  amount- 
ing in  effect  to  the  general  issue.  The  court  directed  it  to  be  stricken 
o£  Defendant  objected.  The  trial  was  ordered,  and  Oct.  19, 1849^ 
the  jury  found  the  defendant  guilty  in  manner  and  form  as  he 
stands  indicted.  Motion  made  for  a  new  trial  and  in  arrest  of 
judgment;  and  on  December  6,  1849,  motion  overruled  and  judg* 
ment  for  the  Commonwealth,  and  defendant  sentenced  to  impris- 
onment in  the  Dauphin  county  prison  for  and  during  the  term 
of  three  years,  &c. 

With  other  assignments  it  was  assigned  for  error  that  there  was 
no  lawful  authority  for  holding  the  court  in  October,  at  which  de- 
fendant was  tried,  or  for  trying  him  at  the  said  court. 

The  case  was  argued  by  Rawn^  with  whom  was  Emerson^  for 
Mills.— Reference  to  29th  section  of  the  act  of  14th  April,  1884, 
relative  to  courts,  to  be  found  in  Purdon  282,  288,  and  to  49th^ 
50th  and  51st  sections  of  same  act. 

Argued  by  McATUgtery  with  whom  was  Fox  and  KunJcely  on 
the  part  of  the  commonwealth. — ^It  was  alleged  that  the  case  was 
contmued  by  the  court  out  of  a  spirit  of  accommodation  to  the 
pris<Hier. 

The  allowance  of  a  writ  of  error  in  a  criminal  case  is  entirely 
discretionary  with  the  court,  and  as  the  court  might  have  refused 
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the  writ  on  a  technical  point  not  affecting  the  merits,  they  may 
decline  rerersing  for  such  a  point. 

The  opinion  of  the  court  was  delivered  by 

CoULTBR,  J. — ^Want  of  jorisdiction  in  the  tribunal  below  is  as- 
signed for  error.  The  acts  of  16th  April,  1845,  and  14tli  Octo- 
ber, 1834,  fix  the  times  for  holding  the<!onrt  of  Quarter  Sessions 
of  Dauphin  county  in  January,  April,  August  and  November. — 
The  prisoner  was  tried  at  an  adjourned  Oourt  of  Quarter  Sessions 
for  the  same  county  held  in  October.  The  question  to  be  resolved 
is  whether  the  Oourt  of  Quarter  Sessions,  at  an  adjourned  session, 
have  any  lawful  authority  to  try  issues  by  jury,  or  summon  and 
empannel  a  jury  for  that  puinpose. 

In  England  the  Court  of  General  Quarter  Sessions  of  the 
Peace  was  established  by  the  18  and  84  Edward  IH.,  and  by  the 
2  Henry  Y.;  it  must  be  held  four  times  a  year  in  every  county 
of  the  kingdom.  On  that  statute  two  descriptions  of  courts  are 
founded.  The  first,  properly  the  Court  of  Quarter  Sessions, 
which  sets  four  times  every  year,  and  the  G^^eral  Sessions, 
which  meets  in  the  intermediate  periods.  And  this  court  is  estab^ 
Ibhed  under  the  words  of  the  statute  of  Henry  V.,  which  directs 
that  the  Quarter  Sessions  shall  be  held  once  a  quarter,  and  of- 
tener  \f  occasion  shall  require.  Under  these  latter  words  the 
General  Sessions  of  the  Peace  are  held  intermediately  between 
the  Quarter  Sessions.  Both  courts  are  composed  of  two  or  more 
justices,  one  of  whom  shall  be  of  the  quorum ;  and  the  Quarter 
Sessions  have  somewhat  more  extensive  powers  than  the  other,  but 
the  scope  of  the  powers  of  both  are  in  ffeneral  the  same.  In  this 
Province  before  tne  constitution  of  1790  was  adopted,  the  Gene- 
ral Sessions  and  the  Quarter  Sessions  seem  to  have  run  into  each 
other,  and  at  the  adoption  of  the  constitution  the  Quarter  Ses- 
.  sions,  in  propri^  vigore^  was  affiliated  in  our  system  under  the  de- 
y  signation  of  a  Court  of  Quarter  Sessions  of  the  Peace  for  each 
county.  All  our  statutes  on  the  subject  provided  that  this  court 
should  sit  quarteriy  in  each  county,  and  the  one  now  in  force,  to 
wit:  the  act  of  14th  April,  1884,  provides  that  the  Court  of 
Quarter  Sessions  shall  be  holden  in  every  county  four  times  a 
year,  and  the  same  statute  enacts  that  unless  otherwise  specially 
provided  it  shall  meet  on  the  same  day  with  the  commencement  oH 
the  re^ar  terms  of  the  Courts  of  Common  Pleas  in  each  oounty; 
the  judges  of  which  courts  are  by  the  terms  of  the  constitution 
also  ju^es  of  the  Sessions.  And  where  the  terms  of  the  Court 
of  Common  Pleas  are  of  two  weeks,  the  Sessions  may  be  continued 
for  that  length  t)f  time  if  the  business  pending  shall  require  it. 
Such  a  thing  as  an  adjourned  Court  of  Quarter  Sessions  was  not 
known  in  this  State  until  the  passage  of  the  act  of  1834,  the  49th 
section  of  which  enacts  that  the  Sessions  may  continue  beyond  the 
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term  for  sttcli  time  as  may  be  necessarv  to  complete  the  trial  and 
sentence  of  any  person  whose  trial  shw  have  been  commenced  da- 
ring the  period  limited  by  law  for  holding  the  said  court.  This  is  a 
pre^ant  legislative  interpretation  and  construction  of  the  power 
of  Uie  Court.  For  if  the  court  possessed  inherently  the  power  of 
adjournment,  why  give  them  the  power  to  continue  longer  than 
the  period  appointed  by  law  in  order  to  meet  and  fulfil  a  particu- 
lar emergency?  If  the  court  have  by  its  inherent  powers  the 
faculty  of  adjournment  beyond  the  period  fixed  by  law,  in  a  case 
so  pointedly  requiring  such  a  measure,  why  enact  a  statute  to  en- 
able it  to  do  so  ?  But  in  the  country  of  the  court's  origin,  En- 
gland, it  did  not  possess  that  power,  and  hence  the  estabhshment 
of  General  Sessions  under  the  concluding  words  of  the  statute  2 
Henry  Y.,  to  meet  any  emergency  that  might  require  its  power, 
and  which  court  regularly  met  at  intermed^te  periods.  But  our 
statute  of  1884  contains  still  stronger  evidence  against  the  power 
of  adjournment  beyond  the  period  fixed  by  law.  The  50th  sec- 
tion authorizes  any  two  of  the  judges  to  hold  tpeeial  Sessions  as 
occasion  shall  require,  thus  clearly  negativing  the  inherent  power 
of  adjournment.  But  the  51st  section  of  the  same  act  provides, 
that  at  such  special  sesnam  no  bimness  within  the  jurisdiction  of 
the  said  court  requiring  the  intervention  of  a  grand  jury  or 
petit  jury  shall  be  transacted.  The  reason  for  this  provision  of 
the  statute  readily  occurs.  In  modem  times  a  great  deal  of  busi- 
ness has  been  thrown  on  the  Court  of  Quarter  Sessions  in  relation 
to  the  poor,  the  roads,  to  tavern  licenses,  to  taxes  and  various  other 
matters  which  do  not  require  the  intervention  of  a  jury.  It  was 
therefore  thought  expedient  to  disencumber  the  Sessions  during 
the  period  fixed  by  law  for  jury  trials  and  issues  of  this  kind  S 
't^usiness,  in  order  that  they  might  have  more  leisure  to  conduct 
those  trials  which  affected  the  personal  liberty  of  the  citizen.  In 
regard  to  these  the  legislature,  like  the  English  barons  of  old, 
were  unwilling  to  chanee  the  ancient  laws,  or  to  substitute  a  trial 
before  a  few  people  and  in  a  comer,  at  the  will  of  the  court,  for  a 
public  trial  in  the  face  of  the  county  at  its  usual  time  of  assem- 
bling. In  addition  to  this,  there  is  no  statutory  power  to  select  or 
summon  a  jury  for  such  special  sessions,  and  there  is  an  especial 
statutory  interdict  to  the  uses  of  a  lury  at  such  tune.  The  jury 
then  was  summoned  and  empannelled  without  authority  of  law, 
and  the  jury  being  an  essential  part  of  the  court  in  a  criminal 
case,  must  be  lawfully  constitutea  as  well  as  the  court  proper.  But 
it  is  alleged  that  the  Court  of  Quarter  Sessions  was  in  session; 
and  so  it  was  for  certain  purposes,  but  with  an  interdict  as  high 
and  a  command  as  obligatory  as  the  sovereignty  of  this  State  can 
impose  against  transacting  business  such  as  tliat  under  which  the 
prisoner  suffers.  Which  snail  be  obeyed,  the  sovereign  power  of 
the  State,  or  the  will  of  tiie  Court  of  Quarter  Sessions  ?    We  are 
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bound  to  regard  the  former.  It  is  contended  also  that  it  is  not  a 
case  of  want  of  jorisdiction,  because  the  Court  of  Quarter  Ses- 
sions has  jurisdiction  of  the  offence.  True,  but  it  must  be  a  Court 
of  Quarter  Sessions/acting  and  speaking  according  to  law. 

Jurisdiction  in  courts  is  the  power  and  authority  to  declarje  the 
law.  The  very  word  in  its  origin  imports  as  much.  It  is  derived 
from  juris  and  dieo.  I  spei^  bv  me  law.  And  that  sentence 
ought  to  be  inscribed  in  livins  lignt  on  eyerj  Isribunal  of  <nriminal 
power.  It  is  the  right  of  achninistering  justice  through  the  laws 
by  the  means  which  the  law  has  provided  for  that  purpose.  But 
here  the  mode  and  the  manner  of  administering  Hie  justice  of  the 
country  was  not  provided  or  prescribed  by  the  law,  and  is  directly 
prohibited  by  it.    There  was  therefore  no  jurisdiction. 

We  often  reverse  not  only  civil  but  criminal  proceedings  for 
small  technical  errors  on  the  record.  And  the  reason  is^  that  it  is 
fit  and  proper  that  the  uniformity  and  proportions  of  the  law 
should  be  preserved.  But  shall  we  be  attentive  to  the  mint  annif  a^ 
and  cummin^  and  neglect  the  weightier  matters  of  the  law  ?  Shall 
we  reverse  for  technical  errors  in  the  record,  and  hold  proceed- 
ings valid,  where  a  man  was  tried,  convicted,  and  is  now  in  pun- 
ishment, by  a  proceeding  directly  prohibited  by  law? 

But  it  is  contended  tlukt  the  counsel  of  the  prisoner  consented 
to  his  beinff  tried  at  this  a^umed  Court  of  Quarter  Sessions,  and 
if  they  dic^  it  ought  not  to  weigh  a  feather  in  the  scale  of  justice. 
They  may  have  been  ignorant  of  the  law  and  of  his  rights,  and 
therefore  made  no  objection.  But  it  is  not  the  consent  of  coun- 
sel which  can  constitute  a  tribunal  by  which  a  citizen  may  be  tried 
and  punished.  It  is  the  law  of  the  land,  and  that  alone  which 
can  constitute  and  establish  such  a  tribunal. 

I  need  not  repeat  the  authorities  which  establish  that  consent 
cannot  give  jurisdiction.  In  criminal  proceedings  espedlally,  that 
axiom  has  grown  with  the  growth  and  stren^hened  with  the 
strength  of  the  law.  Triab  by  lynch  law,  might  otherwise  be 
valid.  For,  at  times,  I  dare  to  say  a  man  might  consent  to  their 
jurisdiction  in  hope  or  in  fear,  or  perhaps  in  ignorance.  But  aur 
trefoiB  acquit  or  autrefois  convict  could  not  be  pleaded  in  that 
case,  nor  m  this.  Because  it  is  a  lawful  trial  only  that  can  be  ef^ 
fectually  so  pleaded.  Some  affidavits  and  scmie  certificates  of  such 
consent  were  produced  at  bar,  but  the  counsel  for  the  defendant 
positively  deny  it  )|n  their  affidavit.  But  we  can  r^ard  neither 
the  one  nor  the  other.  They  are  no  part  of  the  record,  nor  can 
th^  be  made  such.  But  for  myself,  Jt  think  it  a  matter  of  no  ac- 
count, and  if  the  prisoner  had  appeared  in  court,  and  under  his 
sign  manual  on  the  record  agreed  to  be  then  tried,  it  would  not 
have  the  slightest  influence  with  me.  I  look  to  the  law  of  the 
land.  Something  was  said  of  the  enormity  of  the  offence.  The 
prisoner  undoubtedly  if  guilty,  (in  relation  to  ?^ch  it  is  not  for 
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me  to  express  any  opinion,  as  he  will  be  tried  again,)  not  only  vio- 
lated the  hiffhest  dictates  of  morality  and  pood  manners,  bat  broke 
the  law,  and  exhibited  a  most  cormpt  and  indecent  want  of  taste. 
Bat  we  look  only  to  the  record  of  the  triaL  It  is  oar  daty  to  see 
that  it  is  right  and  lawful. 

Heeding  neither  the  impalses  of  passion,  nor  tolerating  the  in- 
trusion of  prejadiee;  bat  m  calm  severity  of  judgment  we  applj 
the  rules  of  the  criminal  law  to  it.  Ana  by  that  test  we  find  it 
wanting.    The  trial  was  cc/ram  nonjudicey  and  therefore  null« 

Various  other  errors  are  assigned  to  the  record,  but  as  we  be- 
lieve there  was  no  jurisdiction  in  the  tribunal,  we  decline  to  notice 
them. 

Judgment  and  sentence  reversed. 

It  is  further  ordered,  that  the  prisons  remain  in  confinement 
until  further  trial,  unless  he  enter  into  recognizance  with  sufficient 
sureties  before  competent  authority,  to  appear  in  the  Court  of 
Quarter  Sessions  of  i)auphin  county,  ^d  answer  to  such  bill  of 
indictment  as  shall  be  found  against  him  in  this  behalf,  provided 
there  is  no  other  cause  for  his  detention. 


Mills  versus  The  Commonwealtli.  isuh 

In  an  indietment  for  an  attempt  to  proeore  abortion,  it  is  sufficient  to  charge  an 
intent  to  canse  and  procure  tiie  miscarriage  and  abortion  of  the  mother  (naming 
her,)  and  the  premature  birth  and  destruction  ci  the  child,  of  which  she  was  then 
and  there  pregnant — ^instead  of  charging  the  intent  to  cause  and  procure  the  mis- 
carriage and  abortion  of  the  child. 

It  is  not  necessary  in  such  an  indictment  to  aver  that  the  mother  had  guiekened. 

The  imprisonment  haTing  been  ordered  to  commence  on  the  termination  of  a 
sentence,  which  was  to  commence  on  the  termination  of  the  sentence  on  another 
indictment,  in  which  the  judgment  was  rince  reversed,  the  Court,  under  the  au- 
thority of  the  first  section  of  the  act  of  16th  June,  1886,  relatiye  to  jurisdiction 
and  powers  of  Courts,  may  modify  the  sentence,  and  direct  that  it  be  computed 
from  another  period. 

Errob  to  the  court  of  Quarter  Sessions  of  Dauphin  county. 

Mills  had  been  tried  for  an  attempt  to  procure  abortion  of  a 
female,  tried  at  November  sessions,  1849.  Defendant  was  con- 
victed and  sentenced  to  undergo  punishment  in  the  Dauphin  county 
prison,  b j  separate  confinement  at  labor,  for  and  during  the  term 
of  one  year,  to  commence  and  be  computed  from  the  expiration  of 
the  sentence  on  the  indictment  for  attempting  to  procure  abortion 
of  another  female,  &;c. 

It  was  charged  in  the  indictment  as  follows : 

Dauphin  eountyy  $$. 
The  Ghrand  Inquest  of  the  Commonwealth  of  Pennsylvania,  in- 
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quiring  in  and  for  the  county  of  Dauphin,  upon  their  oaths  and 
affirmations  respectively,  do  present  that  Jonathan  Gibbons  Mills, 
of  the  county  aforesaid,  dentist,  on  the  tenth  day  of  May,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  forty-nine,  and 
on  divers  other  days  and  times  between  that  day  and  die  taking 
of  this  inquisition,  in  the  county  aforesaid,  and  within  the  juris- 
diction of  this  court,  with  force  and  arms,  wilfully,  maliciously, 
unlawfully,  and  wickedly,  did  administer  to  and  cause  to  be  ad- 
ministered to,  and  taken  by  one  Mary  Elizabeth  Lutz,  single 
woman,  she  the  said  Mary  Elisabeth  Lutz,  being  then  and  there 
big  and  pregnant  with  child,  divers  large  quantities  of  deadly, 
dangerous,  unwholesome  and  pernicious  puis,  herbs,  drugs,  potions, 
teas,  liquids,  powders,  and  mixtures;  with  intent  thereby  then  and 
there,  to  cause  and  procure  the  miscarriage  and  abortion  of  the 
said  Mary  Elizabeth  Lutz,  and  the  premature  birth  and  destruc- 
tion of  the  said  child,  of  which  the  said  Mary  Elizabeth  Lutz  was 
then  and  there  bi^  and  pregnant ;  to  the  great  damage  of  the  said 
Mary  Elizabeth  Lutz,  to  the  evU  example  of  odiers  in  like  case 
offending,  and  against  the  peace  and  dignity  of  the  commonwealth 
of  Pennsylvania. 

Cornelius  Darbagh,  Attorney  General. 

James  Fox,  Prosecuting  Attorn^. 

Assignment  of  errors. 

1.  There  is  no  offence  known  to  the  common  law  charged  ia 
the  indictment. 

2.  There  is  no  offence  known  to  the  common  or  statute  law  in 
force  in  Pennsylvania  charged  in  the  indictment. 

8.  The  indictment  charges  the  defendant  with  an  intent  to 
cause  and  procure  the  miscarriage  and  abortion  of  the  said  Mary- 
Elizabeth  Lutz,  &c.,  instead  of  charging  the  intent  to  cause  and 
procure  the  miscarriage  and  abortion  of  the  childy  with  which  she 
was  alleged  to  be  pregnant. 

4.  At  common  law  in  an  indictment  charging  an  attempt  to 
cause  and  procure  an  abortion,  it  is  necessary  to  aver  and  set  forth 
therein  that  the  mother  had  ^'  quickened^'  and  there  is  no  statute 
in  Pennsylvania  on  the  subject.  This  indictment  does  not  so  lay 
the  offence. 

The  case  was  argued  by  0.  (7.  Batm^  with  whom  was  Emersonj 
for  Mills. — He  contendea  that  it  was  not  an  indictable  offence  in 
Pennsylvania,  (there  being  no  statute  on  the  subject,)  to  attempt 
to  procure  an  abortion,  wnere  the  mother  is  not  quici  with  child, 
and  that  quickness  must  be  averred  in  the  indictment — ^reference 
was  made  to  1  Bums'  Justice  220 ;  4  Bla.  Com.  893 ;  1  Hak  P. 
0.  868 ;  6  Barr  884;  Dunn.  vs.  The  Commonwealth,  1  Bussel 
on  Crimes  658 j  6 BookS;  8  Ch.  Cr.  Law  798;  Wharton's  Free. 
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108 ;  Chiy'9  Med.  Jour.  188;  1  Beck.  178,  817-18-19 ;  Letvis' 
Orim.  Law  18;  9  Mom.  887,  Com'th  ve.  Bangs;  9  Metcaff  266, 
7,  Com'th  v8.  Packer. 

MAUinter^  with  whom  was  Fox  and  KunhUy  on  the  part  of  the 
com'th. — 6  Pa.  Law  Jour.  29,  Com'th  V9.  Demun ;  1  Bu^sel  662 ; 
Wharton  0.  L.  662 ;  2  Ha^t.  21 ;  Conn.  267 ;  1  Dal  838 ;  2 
^m.  251. 

The  opinion  of  the  court  was  delivered  by 

GouLTBR,  J. — ^The  error  assigned  is  that  the  indictment  charges 
that  the  defendant,  with  intent  to  cause  and  procure  the  miscar- 
riage and  abortion  of  the  said  Mary  Elizabeth  Lutz,  instead  of 
charging  the  intent  to  cause  and  produce  Uie  miscarriage  and 
abortion  of  the  child.  Bat  it  is  a  misconception  of  the  learned 
counsel  that  no  abortion  can  be  predicated  of  the  act  of  untimely 
birth  by  foul  means. 

Miscarriage,  both  in  law  andphHoloey,  means  the  bringing  forth 
the  foetus  before  it  is  perfectly  formed  and  capable  of  living ;  and 
is  rightfully  predicated  of  the  woman,  because  it  refers  to  the  act 
of  premature  delivery.  The  word  abortion  is  synonymous  and 
equivalent  to  miscurria^e  in  its  primary  moaning.  It  has  a  se-  ' 
condary  meaning  in  which  it  is  used  to  denote  the  oflbpring.  But  i 
it  was  not  used  in  that  sense  here,  and  ought  not  to  have  been. 
It  is  a  flagrant  crime  at  common  law  to  attempt  to  procure  the 
miscarriage  or  abortion  of  the  woman.  Because  it  int^eres  with 
and  violates  the  mysteries  of  nature  in  that  process  by  which  the 
human  race  is  propogated  and  continued.  It  is  a  crime  against 
nature  which  obstructs  the  fountain  of  life,  and  theref(»re  it  is  pun- 
ished. The  next  error  assigned  is,  that  it  ought  to  have  been 
charged  in  the  count  that  the  woman  had  become  quick.  But,  al- 
though it  has  been  so  held  in  Massachusetts  and  some  other  States, 
it  is  not,  I  apprehend,  the  law  in  Pennsylvania,  and  never  ought 
to  have  been  the  law  anywhere.  It  is  not  the  murder  of  a  Ifvmg  V 
child  which  constitutes  the  offence,  but  the  destruction  of  gestation  \ 
by  wicked  means  and  against  nature.  The  moment  the  womb  is 
instinct  with  embryo  Hfe,  and  gestation  has  begun,  the  crime  may 
be  perpetrated.  The  allegation  in  this  indictment  was  therefore 
sufficient,  to  wit :  ^'  that  she  was  then  and  there  pregnant  and  big 
with  child.  By  the  well  settled  and  established  doctrine  of  the 
common  law,  the  civil  rights  of  an  infant  in  ventre  sa  mere  are 
fully  protected  at  all  ^riods  after  conception ;  8  Coke's  Institutes. 
A  count  charging  a  wicked  intent  to  procure  miscarriage  of  a  wo- 
man, ^^  then  and  there  being  pregnant"  by  administering  potions, 
ftc,  was  held  good  on  demurrer  by  the  Supreme  Court  of  this 
State ;  Mss.  R^e.  January,  1846 ;  Whxrt.  Onm.  Law,  808.  There 
yoL.  I. — zi. 
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was  therefore  a  crime  at  common  law  sufficiently  set  {crib  and 
charged  in  the  indictment. 

But  although  we  see  no  error  in  the  record,  the  sentence  most 
he  reformed  on  account  of  certain  proceedings  in  this  court  and 
de-hors  this  record.  The  imprisonment  for  one  year  is  made  to 
take  effect  after  the  termination  of  the  sentence  on  another  indict- 
ment for  the  same  crime  on  Catharine  Ann  Lutz,  and  the  sentence 
in  that  case  is  to  take  effect  after  the  expiration  of  the  sentence 
on  another  indictment  against  the  said  defendmat  for  sedudng 
Mary  Elizabeth  Lutz,  under  a  promise  to  marry ;  which  sentence 
was  reversed  and  set  aside  by  this  court. 

By  the  1st  sec.  of  the  act  of  June  16, 1886,  the  Supreme  Court 
have  power  to  correct  all  manner  of  error  of  the  courts  of  this 
commonwealth,  as  well  in  criminal  and  civil  pleas  or  proceedings, 
and  therefore  to  reverse,  modify,  or  affirm  such  judgments  or  pro- 
ceedings as  the  law  doth  or  shaJl  direct. 

We  therefore,  in  pursuance  of  this  statute,  ord^and  direct  that 
the  sentence  in  this  case  shall  be  so  modified  and  reformed,  as 
that  the  period  of  imprisonment,  to  wit :  one  year,  shall  be  com- 
puted immediately  from  and  after  the  expiration  of  the  sentence, 
on  the  indictment  preferred  at  the  instance  of  Catharine  Ann 
Lutz,  referred  to  in  this  opinion ;  as  the  same  sentence  has  been 
modified  at  this  same  time  by  this  court. 

The  clerk  of  the  Quarter  Sessions  will  therefore  enter  on  the 
record  that  the  sentence  is  so  modified. 

Judgment  affirmed  as  modified. 


Mills  versus  The  Commonwealtli. 

Wbere  the  counts  in  an  indictment  for  an  attempt  to  proctire  abortion,  are  repurf 
naiUf  and  there  has  been  a  general  verdict,  it  would  be  error ;  but  where  in  SM 
an  indictment  containing  Ave  counts,  the  (jniekness  of  the  mother  is  aTcnred 
in  three  ot  the  counts,  but  it  was  omitted  in  the  others,  but  it  was  aTenred  in 
them  that  the  female  was  big  and  pregnant,  there  is  no  inconsistency  between  the 
counts ;  they  are  all  good.    See  preceding  case  against  same  defendant 

fientence  modified  as  to  time  of  commencement  under  authority  of  theftrst  sec- 
tion of  tiie  Act  of  16th  June,  1886. 

Error  to  the  Court  of  Quarter  Sessions  of  Dauphin  county. 

Mills  had  been  tried  on  an  indictment  for  an  attempt  to  pro- 
cure abortion  of  0.  A.  Luts^  August  21, 1849,  returned  true  bilL 

This  indictment  contains  five  counts.  The  1st  and  8rd  counts 
aver  quickness.  The  2nd  omits  that  averment.  The  4th  charges 
an  assault  by  defendant  upon  the  jprosecutrix,  and  the  administra- 
tion of  druffs,  &;c.,  to  her  with  an  mtent  to  injure  her  healdi  and 
to  procure  her  miscarriage  and  the  premature  birth  and  destmc- 
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tion  of  a  bastard  child,  with  which  it  is  averred  she  was  big  and 
pregnant  to  the  said  defendant,  omitting  the  avermont  of  quick- 
ness. 

The  5th  count  ayera  preenancy  and  quido^ss,  charsee  the  ad- 
ministering to  her  by  tne  cbfendant  of  dru^  &c.,  wiu  intent  to 
procure  the  miscarriage  and  abortion  of  said  Catharine  Ann,  and 
the  premature  birth  and  destruction  of  the  child  of  whudi  she  was 
big,  pregnant  and  quick,  and  that  the  miscurriage,  abortion,  &e., 
was  caused  thereby* 

The  jury  convicted  the  defendant  on  the  1st,  2nd  and  3rd  counts, 
and  acquitted  him  on  the  4th  and  5th  counts,  under  the  special  in- 
struction of  the  court  that  they  should  do  so.  The  same  sentence 
as  upon  the  other  similar  indictment  was  pronounced  in  tlus  case. 

Assignment  of  error. 

1.  The  indictment  charges  the  defendant  with  an  intent  to  cause 
and  procure  the  miscarriage  and  abortion  of  the  said  Oatluurine 
Ann  Lutz,  &c.,  which  is  no  offence,  and  is  wholly  different  from 
an  intent  to  procure  the  itiiscarriage  and  abortion  of  the  child, 
with  which  she  was  alleged  to  be  pregnant. 

2.  There  is  no  offence  duly,  properly  and  legally  set  forth  in 
the  indictment. 

8.  The  indictment  contains  counts  charging  an  offenoe  indicia^ 
ble  at  common  law,  if  ^properly  and  lega%  set  forth,  and  also  a 
count  charging  an  offence  not  indictable  at  common  law,  nor  under 
any  statute  of  this  commonwealth,  and  the  verdict  and  judgment 
are  general,  which  is  erroneous. 

4.  The  ftiding  is  contradictory,  in  that  the  jury  have  acquitted 
the  defendant  upon  the  4th  count,  and  convicted  nim  upon  others 
containing  the  same  charge. 

Rawn^  with  whom  was  JEfMT%on^  for  Mills. 

McAtti$tery  with  whom  was  Fox  and  KunkUj  on  the  part  of  tilie 
Commonwealth. 

The  opinion  of  the  court  was  delivered  by 

CouLTBB,  J. — ^We  dont  know  what  instructions  the  court  gave 
to  the  jury  as  to  4th  and  5th  counts,  and  if  we  did  know  we 
could  take  no  notice  of  th^n.  But  I  presume  the  jury  under  the 
direction  of  the  court  thought  there  was  sufficient  facts  and  law, 
to  authorize  a  conviction  on  the  first,  second  and  third  counts,  and 
to  acquit  on  the  fourth  and  fifth.  It  is  a  nan-^equHur  that  it  was 
inconsistent  and  constitutes  error,  to  acquit  on  the  fourth  and  fifth 
counts  and  convict  on  the  others,  which  the  counsel  allege  contain 
the  same  charge.    We  have  not  the  counts  on  the  paper  book. 
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tad  cannot  therefore  saj  the  charge  was  identicaDy  the  same. 
But  if  it  were,  it  wotild  not  be  error.  If  the  coimts,  on  whidbi 
there  was  a  conyiction  of  the  defendant,  were  repn^ant  and  could 
not  stand  together,  and  there  was  a  general  ▼co'dict,  it  would  be 
error,  but  that  is  not  alleged  to  be  the  case  here. 

There  are  two  errors  assigned,  in  relation  to  th^re  being  no 
erime,  eith^  at  cOtiunon  law,  oar  bj  statutes,  charged  in  the  count 
in  which  it  is  not  given  that  the  woman  was  quid^;  but  these 
have  been  sufficientlj  concddered  in  the  indictment  at  the  instance 
of  Mary  E.  Luts.  The  counts  averring  quickness,  and  that  in 
which  it  is  not  averred,  are  not  at  all  inconsistent  (Nt  repugnant  to 
each  other;  they  were  all  equally  good,  it  bdng  alleg^  in  all 
that  the  woman  was  pr^nant  and  big  with  ch3d. 

There  is  no  error  in  the  record ;  but  it  is  necessary  to  reform  and 
modify  the  sentence  in  consequence  of  the  reversal  ot  the  sentence 
and  judgment  in  the  case  of  the  commonwealth  affainst  this  defend- 
ant on  an  indictment  against  him  for  the  seduction  of  Mary 
£.  Lutz.  Under  the  authori^  ffiven  this  court  by  the  first  sec* 
tion  of  the  act  of  16th  June,  1836,  relative  to  tin  power  of  courts. 
Ire  modify  and  reform  the  sentence  of  the  defendant  in  this  case; 
so  as  to  make  the  term  of  imprisonment  commence,  and  run  from 
the  time  of  passing  sentence.  We  therefore  order  and  decree  that 
the  derk  of  the  Quarter  Sessions  shall  enter  on  the  record  of  the 
trial  that  the  sentence  is  so  modified. 

Judgment  and  proceedings  affirmed  as  mo^ed. 


Beck  verstis  Ullrich. 

A  parohMer  of  land  tnm  one  who  is  in  Uci  m  tnistoe,  bnl  who  sdls  in  Ms  owb 
ri|^i^  maj  defend  against  the  payment  of  the  pnrchaae  money,  althoni^  he  has 
accepted  a  deed  and  giTon  his  oonds,  on  which  jndgnrants  haTC  been  entered.  Ho 
may  have  the  Jodgments  evened  and  may  make  defence  on  the  gromd  of  want  of 
title  in  the  Tender. 

A  porohad^r  of  a  tmst  estate,  without  notice  of  the  thatt,  wiQ  he  protected  to 
the  extent  of  his  payments  made  before  notice. 

Erbor  to  the  Common  Pleas  of  Dat^Am  eonnty. 

Issues  had  been  directed  on  two  jud^ents  entered  in  the  Court 
of  Common  PleaS  of  Dauphin  cotmty  in  faror  of  Joseph  TJhrich 
aaainst  Peter  Beck  fot  91,550,  being  the  purchase  money,  (except 
9200  paid  by  Beck)  tor  two  tracts  of  land  sold  to  him  by  Uh- 
rieh. 

I^he  isstie  directed  wai  between  Joseph  IThrich,  plaintiff,  and 
Peter  Beck,  defendant. 

Peter  Beck  bought  two  tracts  of  land,  one  of  them  containinj; 
105  acres  md  the  other  97  acres,  of  Joseph  Uhrich  for  91,7501 
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He  paid  9200  at  the  time,  and  gave  two  jadgment  bonds  for  ths 
balauce.  They  were  entered  up*  against  him  in  Dauphin  Common 
Pleas.  He  afterwiMrds  applied  to  the  court  to  open  the  judgment 
on  account  of  a  fedlure  oi  the  consideration,  alleging  in  amount 
that  the  heirs  <^  George  Uhrich,  a  brother  of  said  Joseph  Uhrich, 
who  had  sold  the  land  to  him  as  hia  own,  claimed  one-half  of  it. 
The  land  had  been  sold  b j  John  Uhrich  to  one  Christian  Hinicka 
for  $6,144;  the  purchase  money  secured  by  bond  and  mortgage. 
There  were  sixteen  bonds,  of  which  fifteen  were  for  $400  each, 
and  one  for  $144.  Three  of  the  first  bonds  due  had  been  assigned 
b^  John  Uhrich  to  Frederick  Boas,  and  he  assigned  them  to  Da- 
vid Krause  of  Lebanon  county,  who  obtained  jud^ent  on  theai 
in  tiie  Common  Pleas  of  Dauphin  county.  John  TJhrich  died  in 
the  year  1818,  leaving  only  one  child,  to  wit:  Joseph  Uhrich,  and 
srand-children,  being  the  children  of  a  son,  George  Uhrich,  who 
died  some  time  before  the  decease  of  his  father.  Joseph  Uhrich 
and  Peter  Crum  were  the  administrators  Of  John  Uhrich,  deceased. 
Thirteen  of  the  bonds  referred  to  passed  into  their  hands.  On  the 
19th  of  September,  1820,  Peter  Crum  filed  his  administration  ao- 
count  in  tne  Register's  office  of  Dauphin  county.  This  account 
was  confirmed.  Li  it  credit  was  taken  for  the  thirteen  bonds 
against  Hinicka  as  not  living  been  collected. 

David  ErauSe,  the  owner  of  three  of  die  bonds  upon  which  he 
had  obtained  judgment,  havine  died,  his  widow  and  his  son,  Jo* 
Beph  Krause,  were  appointed  his  administrators.  There  seemed 
to  be  a  difficultv  in  selling  this  land,  as  it  was  mortgaged  to  se- 
cure not  onlv  these  bonds  but  the  thirteen  bonds  ^ch  were  in 
the  hands  of  Joseph  Uhrich,  one  of  the  administrators  of  John 
Uhrich,  deceased;  John  Krause,  one  of  the  administrators  of  Da- 
vid Krause,  deceased;  and  Joseph  Uhrich  agreed  to  have  a  sale 
made  by  the  sheriff  on  the  Ejrause  judgment;  and  Joseph  Uhrich 
was  to  purchase  the  ^operty  at  the  sheriff's  sale,  and  he  was  to 
have  four-fifths,  and  Krause  was  to  have  the  other  fifth.  The  land 
was  sold  by  the  sheriff  of  Dauphin  county,  and  a  deed  executed  to 
Joseph  Uhiich  in  January,  1829. 

On  the  4th  day  of  May,  1831,  Joseph  Uhrich  filed,  after  being 
repeatedly  cited  to  do  so,  his  administration  account  on  his  fa- 
ther's estate,  in  which  he  claims  credit  for  these  thirteen  bonds  as 
outstanding  and  recoverable,  although  he  had  purchased  said  Hi- 
nicka land^  under  his  agreement  with  Krause's  administration, 
with  the  said  bonds. 

On  the  trial  of  the  issues,  Eldkei),  J.,  charged,  that  if  there 
were  no  debts  against  the  estate  to  which  the  proceeds  of  the  land 
should  be  a^pli^  and  the  land  remained  wmoUL  in  the  hands  <^ 
Joseph  Uhrich,  that  he  had  no  doubt  but  that  Ge<»rge  Uhrich's 
heirs  could  follow  the  land  and  recover  their  portion  of  it;  or  if 
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there  were  no  debts  to  pay  thej  conld  perhaps  reach  a  portion  of 
the  money  due  by  this  defendant,  by  putting  in  their  chum  when 
the  money  was  made  out  of  the  proper^  by  the  sheriff's  sale. — 
But  he  charged  that  the  heirs  cannot  affect  Beck  in  the  enjoy- 
ment of  the  land.  He  purchased  of  Joseph  Urich,  the  plaintiff 
who  purchased  the  land  at  a  public  sale,  and  can  hold  it  agidnst 
the  heirs  and  creditors  of  John  Uhrich,  dec^ised,  who  must  re- 
sort to  the  fund  if  they  haye  any  claims. 
Defendant  excepted  to  ,the  charge. 

Various  matters  were  assigned  for  error.  The  material  one 
was  to  the  effect  that  the  court  charged,  ^^But  I  haye  come  to  the 
conclusion  that  neither  creditors  nor  heirs,  under  the  circumstan- 
ces in  the  case,  can  follow  the  land  into  the  hands  of  a  purcha- 
ser.    Their  resort  is  upon  JosepI)  Uhrich  as  administrator." 

The  case  was  argued  I>y  CarBon  and  Rawn  for  plaintiff  in  er- 
ror. Beck. 

By  Boat  and  McOormiek  for  Uhrich. 

The  opinion  of  the  court  was  delivered  by 

CouLTBB,  J. — ^The  error  assigned  as  to  the  reception  of  testi- 
mony is  of  no  account.  The  evidence  received  was  a  document 
which  composed  part  of  the  res  gegtWy  conduced  to  illustrate  the 
case  and  is  opposed  by  no  canon  of  the  law.  Evidence  is  for  the 
purpose  of  shedding  light  on  the  transaction,  but  sometimes  the  ob- 
jections to  evidence  would  raise  a  strons  implication  that  the  de- 
sign was  to  produce  dim  twilight.  The  wnole  case  turns  upon 
this  category:  was  Uhrich  in  fact  and  in  law  a  trustee  of  the  land 
sold  to  Beck,  or  was  he  the  owner  in  his  own  ri^t?  It  is  true 
that  Beck  paid  two  hundred  and  fifty  dollars  to  Uhridi,  who  was 
the  (apparent  legal  owner;  and  if  he  purchased  without  notice  of 
the  trust,  he  would  have  an  interest  in  the  land  to  that  extent,  for 
which  he  is  perhaps  more  than  compensated  long  ago  by  the  rents, 
hsues  and  profits.  But  Beck  himself  makes  defence  to  the  pay- 
ment of  the  bonds  upon  the  ground  that  plaintiff  cannot  make  a 
good  title,  and  he  cannot  be  permitted  to  blow  hot  and  cold. 

Uhrich  was  but  a  tirustee.  The  equitable  title  resides  in  the 
heirs  of  John  Uhrich,  deceased. 

If  one  man  buys  land  with  the  money  of  another  man,  even 
though  he  stand  in  no  fiduciary  character  to  the  person  whose 
money  has  been  used,  and  takes  the  legal  title  in  his  own  name, 
there  is  a  resulting  trust,  and  the  leflral  title  is  a  mere  naked  form, 
and  only  evidence  of  title  in  favor  of  the  eeitui  que  truH^  because 
his  money  paid  for  it.  In  this  case  Joseph  Uhrich,  the  plaintiff 
was  one  of  the  administrators  of  John  Uhrich,  deceased,  bound 
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by  principles  of  law  to  take  eare  of  the  funds  of  the  estate  and 
husband  them  for  the  creditors  in  the  first  place,  and  afterwards 
for  the  heirs.  Cmm,  the  other  administrator,  and  Joseph  Uhrich, 
appear  to  have  acted  in  concert  and  harmony,  and  the  result  was 
that  contrary  to  the  fidelity  which  they  owed  to  the  heirs,  they 
caused  the  land  to  be  sold,  purchased  diemselves,  paid  for  it  with 
the  funds  of  the  estate,  never  advanced  a  dollar  of  their  own, 
took  the  title  in  the  name  of  Joseph  Uhrich,  who  now  claims  its 
product  in  his  own  riffht.  It  is  possible  that  when  the  sale  was 
made  Joseph  intendea  to  be  honest,  and  he  has  an  opportujiity  of 
being  so  yet  by  sitting  down  loco  penetentipt.  There  is  a  stronger  (^ 
reason  for  a  resulting  trust  here  than  in  the  common  case  where 
one  buys  land  with  another  man's  monev.  We  are  of  opinion  that 
a  resulting  trust  existed  in  Joseph  Uhnch,  the  holder  of  the  legal 
title,  in  favor  of  the  heirs  of  John  Uhrich,  the  cestui  que  trusty 
and  that  therefore  Beck  has  a  defence  to  the  bonds  which  he  gave 
Joseph  Uhrich  for  the  purchase  money.  Beck  is  to  be  considered 
as  a  volunteer,  so  far  as  he  has  not  paid  the  purchase  money,  even 
in  relation  to  the  heirs  of  John  Uhrich,  and  he  may  protect  him- 
self although  he  has  accepted  a  deed  and  given  his  bonds.  Equity 
not  onl^  considers  that  done  which  ought  to  have  been  done,  but 
it  also  in  many  instances  considers  that  undone  which  never  ought 
to  have  been  done. 

It  is  necessary  that  it  should  be  so  for  the  protection  of  the  in- 
nocent from  the  artifice  of  the  guileful  or  covinous.  The  real 
truth  and  good  conscience  of  a  cause  has  more  power  in  courts 
now  than  it  used  to  have  against  bonds  and  judgments. 

So  far  as  an  innocent  purchaser  is  concerned,  there  he  is  pro- 
tected as  far  as  he  has  paid  his  money. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Uhrich's  Heirs  versus  Beck. 

Wbere  an  adminlBtrator  purchased  at  sheriff's  sale  land  bound  by  a  mortgage 
for  the  payment  of  a  number  of  bonds,  most  of  which  belonged  to  the  estate  of 
his  intestate,  and  paid  no  money  fbr  it  out  of  his  own  ftinds,  but  the  purchase  mo- 
ney was  settled  by  using  the  bonds.  In  the  CTent  of  a  sale  and  conyeyance  by  the 
Slid  administrator  of  the  land  as  his  own;  but  where  only  a  smaU  portion  of  the 
purchase  money  has  been  paid,  the  heirs  of  the  intestate  may  recoTer  the  land 
m»m  the  purchaser — ^he  howeyer  to  be  idlowed  for  the  portion  of  the  purchase 
money,  paid  by  him  before  notice  of  the  trust 

Ebrok  to  the  Common  Pleas  of  Dauphin  county. 

This  was  an  ejectment  for  two  tracts  of  land  brought  by  the 
heirs  of  Geo.  Uhnch,  deceased,  against  Beck  and  Rymart. 

The  cause  was  tried  upon  the  same  facts  as  presented  in  the 
case  of  Beck  vs.  Uhrich,  reported  in  thb  volume. 
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On  the  trial,  Hepburn,  J.  charged  the  jury  that  taking  the 
whole  evidence  and  ^ving  to  it  every  legitimate  influence  tnat  a 
jury  can  give  to  it,  the  plaintifis  have  failed  to  make  oat  a  case 
entitling  them  them  to  your  verdict;  yonr  finding  should  therefore 
be  for  the  defendants. 

It  was  assigned  for  error  that  the  court  erred  in  thus  charging 
the  jnry. 

The  case  was  argaed  by  Car$on  and  Rawn,  for  plaintifis  in  er- 
ror.—9  W.  k  S.  134;  1  Pet.  0.  0.  Rep.  878;  2  Wh.  63;  7  S. 
k  B.  230. 

Boas  and  MeCormickj  for  defendants  in  error. — 8  S.  k  JR.  484; 
6  W.kS.  IS;  10W(ms&20:  4WatuS5;  5&&jB.267;  Sdo, 
428;  9  Watts  36 ;  Sugden  on  Ven.  472. 

The  opinion  of  the  court  was  delivwed  by 

Coulter,  J. — This  cause  leans  upon  and  is  governed  by  the 
case  of  Joseph  Uhrich  against  same  defendant,  decided  at  this 
term.  The  court  in  this  case  took  the  whole  evidence  from  the 
jury  and  instructed  them  that  the  plaintiff  below  had  no  standing 
in  court  according  to  the  evidence,  and  had  no  right  to  recover. 
But  we  are  of  contrary  opinion.  The  evidence  if  believed  by  the 
jury  not  only  tends  and  conduces  to  establish  a  trust,  and  that  the 

Jlaintiffs  are  the  cestui  q'ue  trtutSy  but  makes  it  out  clearly  enough, 
oseph  Uhrich  was  but  a  naked  trustee;  there  was  a  resultmg 
trust  in  favor  of  the  plaintiffs,  who  were  the  cestui  que  tnuts. 

If  Joseph  Uhrich  had  sold  to  Beck,  and  he  had  no  notice  of  the 
trust,  and  had  paid  the  purchase  moneys,  he  would  have  been 
protected.  But  Beck  has  not  paid  except  a  very  small  part  of 
the  purchase  money,  and  for  that  he  has  probably  been  compen- 
sated by  the  rents  and  profits.  We  see  no  force  in  the  allegation 
that  the  plaintiffs  ought  to  pursue  the  administrators  of  John 
Uhrich.  They  are  by  no  means  compelled  to  do  so.  The  land  is 
theirs,  if  the  facts  in  evidence  are  true,  and  they  have  a  right  to 

Jursue  it.     See  opinion  in  Peter  Beck,  plaintiff  in  error,  vs. 
oseph  Uhrich,  at  this  term. 

Judgment  reversed  and  a  venire  de  novo  awarded. 
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Porter  vet&as  Wilson  and  Kelly. 

Before  eyidenoe  eaa  be  giTen  of  the  oontants  oi  %  lott  paper,  it  is  inditpensible         |^    ^  ^itg 
to  prove,  in  the  first  place,  the  existence  and  execution  of  the  original  instmment ;     L.   ^  ^ 
next  to  give  positiye  proof  of  its  destmotion,  or  of  a  diligent  search  where  it  waf 
most  likelj  to  be  found,  by  which  its  loss  has  been  ascertoined ;  and  a  search  for 
it  made  upwards  of  twelve  months  before  the  trial  will  not  be  sufficient 

As  to  the  proof  of  handwriting,  a  distinction  exists  between  the  proof  as  to  /M 
instruments,  and  of  a  paper  pr<2luced  and  under  the  inspection  of  the  witness. — 
With  respect  to  lost  instruments,  and  where  the  knowledge  of  the  witness  has  been 
acquired  dnot  he  saw  the  paper,  the  proof  of  the  hand  writing  as  to  the  execution 
of  which  he  testifies,  must  be  of  the  most  unequivocal  and  positive  kind.  Nothing 
short  of  actually  seeing  the  party  write,  or  an  acknowledgment,  distinctly  and 
clearly  made  by  the  party  himself,  will  suffice. 

Before  a  witness  is  permitted  to  state  his  belief  of  the  genuineness  of  the  hand- 
writing of  another,  he  must  state  fkcts  and  circumstances  to  show  he  has  know- 
ledge enough  to  speak  of  it  with  reasonable  certainty.  It  must  not  be  guess  work 
or  mere  probability. 

On  the  trial  of  a  suit  against  one  as  a  partner,  another  person  who  admits  his 
liability  as  partner,  cannot  be  permitted  to  testify  as  to  the  character  of  the  ori^- 
Bal  articles  of  partnership  said  to  have  existed,  but  alleged  to  be  lost,  he  being  in- 
terested to  throw  the  payment  of  half  of  Uie  debts  on  the  defendant 

A  letter  of  one  partner  admitting  the  partnership  is  evidence  against  himself, 
but  it  is  not  evidence  without  more,  to  fix  another  person  with  liability  as  a  part- 
ner. 

Where  goods  purchased  by  one  as  a  member  of  a  firm,  are  knowingly  sent  to  a 
place  beyond  that,  at  which  the  partnership  establishment  was  located,  it  is  a  cir- 
oumstance  fh>m  which  the  jury  may  infer  a  fhiudulent  combination  between  the 
vendors  and  purchaser  to  charge  another  as  a  partner. 

Errob  to  the  Common  Pleas  of  Dauphin  county. 

This  was  an  action  of  assumpsit  brought  by  Wilson  and  Kelly 
vs.  Holland  and  Porter^  on  a  promissory  note  dated  19th  May, 
1848,  signed  HoUand  and  Porter,  for  the  payment  of  $1,479  94 
to  Wilson  and  Kelly,  at  one  day  after  date.  The  note  was  signed 
by  Holland  with  the  names  of  Holland  and  Porter.  The  writ  was 
served  on  Porter  and  returned  nihil  as  to  Holland.     The  note  was 

S'ven  for  groceries,  &;c.,  purchased  by  Holland  from  Wilson  and 
elly,  in  Baltimore,  in  1547. 

The  case  was  tried  in  March,  1850. 

The  principal  questions  in  the  case  were : 

Was  there  a  partnership  7  K  there  was,  for  what  purpose  ?  and 
was  the  note  in  suit  given  for  a  partnership  debt  ? 

The  defendant.  Porter,  contended  that  an  arrangement  which 
existed  between  him  and  Holland,  for  mining  coal  at  Nanlicoke, 
in  Luzerne  county,  was  not  a  partnership ;  uiat  Holland  had  no 
authority  to  purchase  goods  in  the  name  of  the  alleged  firm,  or 
give  any  notes  of  the  firm,  and  thikt  the  goods  in  question,  for 
which  the  note  was  given,  were  not  purchased  for  or  used  at  the 
mining  concern  at  llanticoke. 

On  the  trial,  the  plaintiff  proved  the  furnishing  of  the  groceries 

L— o2* 
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&c.,  by  plaintiff's  on  the  order  of  Holland,  to  the  imonnt  of  the 
note  in  suit,  and  of  their  being  sent  in  a  canal  boat,  directed  to 
H.  &  P.,  Wilkesbarre.  Also,  depositions  were  read  showing  m 
some  measure  the  nature  and  extent  of  the  operations  at  Nanti- 
coke,  in  which  Holland  and  Porter  were  concerned. 

The  plaintiffs  offered  in  evidence  a  letter  of  Holland  addressed 
to  Wilson  and  Kelly,  plaintiffs,  agreeing  to  accept  a  draft  in  favor 
of  Wilson  and  Kelly,  to  be  drawn  by  them  for  the  amount  of  the 
account  for  groceries,  in  which  he  states  that  "  Mr.  Porter  as  well 
as  myself  will  feel  obliged  by  the  offer." 

This  letter  was  objected  to— was  admitted  and  defendant  ex- 
cepted. 

Afler  plaintiffs  had  closed,  evidence  was  given  on  the  part  of 
defendant. 

Plaintiffs  afterwards  offered  in  evidence  a  paper  purporting  to 
be  a  copy  of  an  alleged  article  of  a^eement  between  Holland  and 
Porter,  in  which  paper  it  was  stated  that  they  had  agreed  to  form 
a  partnership  for  the  purpose  of  worldnff  and  carryinff  on  a  coal 
nunc  for  a  certain  period,  and  of  merdiandizing  and  any  other 
business  necessarily  connected  with  the  carrying  on  of  the  said 
business.  The  business  of  said  partnership  to  be  carried  on  in  the 
name  of  Holland  and  Porter. 

The  paper  was  objected  to  on  the  part  of  defendant  on  various 
grounds. 

1.  That  the  execution  of  the  alleged  paper  is  not  proved  by  the 
subscribing  witness. 

2.  There  are  not  such  facts  proved  as  will  let  in  the  secondary 
grounds. 

8.  The  proof  of  knowledge  of  handwriting  of  the  parties  by 
Sterling  is  insufScient. 

4.  The  loss  of  the  paper  is  not  proved. 

6.  No  notice  has  been  given  to  die  defendant  to  produce  the 
paper. 

6.  That  the  evidence  is  not  rebutting. 

The  paper  purported  that  William  Stewart  was  a  witness  to  the 
execution  of  the  article,  and  had  signed  as  such. 

The  offer  of  the  copy  of  the  artides  of  agreement  was  preceded 
or  accompanied  by  several  depositions  of  Sterling,  to  tne  same 
general  effect.  In  one  taken  in  September,  1848,  he  stated,  "I 
am  acquainted  with  the  handwriting  of  David  R.  Porter,  from 
notes  signed  by  him,  and  discounted  at  the  Wyoming  Bank,  and 
afterwards  paid  by  him ;  and  from  checks  passing  Sirough  said 
bank  si^ed  by  him  and  paid ;  and  the  signature  to  the  artide 
purportmg  to  be  his,  I  beheve  to  be  his  own  proper  handwritinjf." 
He  stated  further  that  he  had  been  employed  in  the  Wyoming 
Bank  as  a  clerk  for  nearly  four  years. 

Before  the  cotirt  decided  on  the  offer  of  the  paper,  defendant's 
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connsel  offered  another  deposition  of  Sterling,  taken  in  November 
1848,  in  which  he  stated,  ^'I  do  not  know  that  I  ever  saw  David 
B.  Porter  write,  he  never  has  kept  an  account  at  the  Wyoming 
Bank  to  my  knowledge." 

To  this  deposition  bem^  received  at  that  time,  viz :  when  plain- 
tiffs were  giving  their  evidence,  objection  was  made  by  plaintiff's 
counsel,  and  the  objection  was  sustained. 

The  paper  purporting  to  be  a  copy  of  the  articles  of  agreement 
was  admitted,  and  exception  taken  on  part  of  defendant. 

Afterwards,  when  defendant's  counsel  were  proceeding  with  their 
evidence,  the  deposition  of  Sterling,  last  offered  and  rejected,  was 
offered  and  admitted. 

Stewart,  the  witness  to  the  alleged  articles,  in  his  deposition 
testified  that  he  went  to  Luzerne  county  in  March,  1847,  to  attend 
to  business  for  Holland  and  Porter,  wmch  business  was  transacted 
at  Nanticoke,  in  Luzerne  county.  The  business  was  mining  and 
transporting  coal,  and  the  necessary  operations  connected  there- 
with ;  the  selling  of  goods  and  merchandize,  and  provisions.  The 
store  for  selling  goods  was  at  Nanticoke.  The  sign  over  the  door 
was  Holland  and  Porter.  He  said,  ^^  I  know  there  were  writings 
between  Samuel  Holland  and  David  B.  Porter,  but  whether  they 
wiere  articles  of  partnership  I  cannot  say.  I  think  it  probable  that 
I  witnessed  those  writings^  but  cannot  recollect  distinctly  of  sign- 
ing as  a  witness.  I  think  those  writings  were  executed  about  the 
first  of  March,  A.  D.  1847.  I  first  met  David  B.  Porter  in  this 
county,  (at  Nanticoke,)  in  the  fall  of  1847  ;  he  was  at  Nanticoke 
twice — ^two  successive  days — two  or  three  hours  each  day — ^hewas 
in  the  store.  I  think  he  did  not  see  the  books  or  any  of  the 
papers  connected  with  the  store,"  &c. 

The  deposition  of  Samuel  Holland  was  admitted  to  prove  the 
loss  of  the  paper. 

Samuel  Holland,  of  Wilkesbarre  borough,  in  Luzerne  county, 
being  produced,  sworn  and  examined,  and  being  of  lawful  age,  de- 
poseth  and  saith,  as  follows,  viz : 

Deponent  being  sworn,  the  paper  (hereto  attached  and  marked 
"  A")  says  that  he  believes  it  to  be  a  true  copy  of  the  original  ar- 
ticle of  agreement  between  him  and  David  B.  Porter,  concerning 
their  partnership  at  Nanticoke,  in  Hanover  township,  Luzerne 
county.  The  original  agreement,  which  was  in  my  possession 
some  time  since,  I  have  lost,  or  mislaid,  so  that  I  cannot  find  it. 
I  have  made  diligent  search  for  the  paper  at  several  different 
times,  and  cannot  find  it,  and  further  deponent  saith  not. 

Samuel  Holland. 

Sworn  and  subscribed,  October  12,  A.  D.  1848. 

Pearson,  J.,  charged  inter  alia. 

If  that  article  is  properly  in  evidence  you  can  have  little  doubt 


Digitized  by  VjOOQIC 


644  SUPREME  COUET  ISarruburg 

[Porter  t,  Wflson  and  Kdly.] 

of  the  eidstence  of  the  partnership,  if  improperly  hefore  you  ac- 
cording to  the  rules  w^  shall  lay  down,  jou  most  disregara  it  and 
look  to  the  other  evidence  of  partnership  solely.  The  ori^nal  ar> 
tide  is  proved  by  Samuel  HoUand  to  be  lost.  William  S.  Sterlm|; 
testifies  that  he  was  a  clerk  in  the  Wvomin|;  Bank,  and  the  origi- 
nal article  was  presented  to  him  to  De  copied ;  that  he  copied  it 
into  a  book  kept  by  the  bank  which  you  will  have  with  you,  and 
whether  you  will  give  it  any  weight  or  not  must  depend  on  your 
belief  of  it  being  copied  from  the  genuine  article  of  David  B.  For* 
ter.  Sterling  swears  to  his  belief  of  it  being  Porter's  writings  but 
his  having  the  ability  to  speak  on  that  subject  as  a  witness  de- 
pends on  his  previous  knowledge  of  that  gentleman's  writing.  In 
his  deposition  he  savs :  ^^The  bank  dracounted  for  David  B.rorter 
considerably  at  various  times,  I  mean  David  B.  Porter  s  paper, 
not  directly  discounted  for  him,  but  for  others.  I  saw  the  moat 
of  that  paper  that  was  discounted.  Those  notes  were  drawn  pay- 
able at  different  banks,  and  we  got  the  money.  I  have  $aw  aftw 
of  Porter' 9  ehecksy  signed  bg  Mm^  say  an  naff  a  dozen^  may  be 
four  or  Jive^  at  any  rate.  Those  checks  were  drawn  on  other 
banks  and  were  paid."  It  is  the  statement  in  the  detail  given,  par- 
ticularly in  the  latter  part  of  it,  which  induced  the  court  to  admit 
the  copy  in  evidence.  To  counteract  this,  and  show  that  Sterling 
was  not  acquainted  with  Porter's  writing,  the  defendant  has  reaa 
a  previous  deposition  of  the  same  witness,  in  which  he  says  '^he 
does  not  know  that  he  ever  saw  David  B.  Porter  write,  he  has 
never  kept  an  account  with  the  Wyominff  bank  to  my  knowledge." 
This  second  deposition  was  read  by  the  defendant  after  the  plain- 
tiff had  given  the  copy  in  evidence,  so  that  the  authenticity  of  the 
instrument  is  a  question  for  you.  You  must  be  satisfied  that 
Sterling  knew  Porter's  hand  writing  by  having  seen  him  write,  by 
having  corresponded  with  him  in  a  course  of  business,  or  seeing 
his  writing  admitted  by  Porter  to  be  genuine  or  known  by  the 
witness  to  be  genuine.  If  he  has  not  that  kind  of  knowledge  the 
jury  can  give  no  weight  to  his  evidence  and  must  discard  it,  and 
also  the  copy  sworn  to  by  him.  * 

The  defendant  has  asked  us  to  instruct  you,  that  if  the  plaintiffii 
sent  the  goods  to  Wilkesbarre,  instead  of  Nanticoke,  and  knew 
that  Wilkesbarre  was  beyond  the  place  of  shipment  to  their  busi- 
ness house,  it  is  a  circcmstance  from  which  you  may  infer  the 
plaintiffs  were  pivy  to  the  fraud  practised  by  Holland  upon  Port^. 

If  the  plaint^  biew  that  Holland  was  using  the  name  of  Por- 
ter to  buy  these  goods  for  his  own  private  use,  and  not  for  the  firm, 
the  sale  would  be  mala  fide  and  Porter  would  only  be  responsible 
so  far  as  he  received  the  soods.  But  you  must  be  satisfied  the 
goods  were  bought  in  bad  faith,  and  not  for  the  use  of  the  firm, 
and  the  bare  fact  of  directing  them  to  Wilkesbarre,  the  place  from 
whence  they  received  the  order,  would  be  a  very  slight  circum- 
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Stance,  unless  it  was  proved  that  the  plaintiff  knew  the  location 
of  the  places,  and  also  where  Holland  and  Porter  were  doing  bu- 
siness, and  that  the  goods  were  not  goin^  to  that  place. 

The  whole  dispute  is  one  of  fact,  and  is  for  the  jury,  subject  to 
the  rules  we  have  laid  down  for  jour  guidance. 

To  this  charge  the  defendant  excepted. 

Errors  were  assigned  to  the  admission  of  the  letter  of  Holland 
— ^to  the  rejection  of  the  deposition  of  Sterling,  offered  on  the 
part  of  defendant,  and  it  was  also  assigned  for  error,  that  the 
court  erred  in  their  charge  to  the  jury. 

The  case  was  ar^ed  by  Porter  ejiA  IT  Cormtcky  with  whom  was 
Boa9y  for  plaintiff  m  error. 

Berryhill  and  KunhUy  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

RoGBRS,  J. — This  is  an  action  on  a  promissonr  note  dated  the 
19th  May,  1848,  purporting  to  be  drawn  by  Holland  and  Porter, 
in  favor  of  the  plaintiff,  Wibon  and  Kelly,  for  91)479  94,  payable 
one  day  after  date.  Tlie  signature  to  the  note  is  in  the  writing  of 
Holland.  The  writ  was  served  on  David  R.  Porter,  returned  nihU 
as  to  Holland. 

The  defence  was  that  there  was  no  partnership,  that  if  there 
was  a  partnership  it  was  for  coaling  purposes  alone,  and  that  the 
note  was  not  given  for  a  partnership  debt. 

The  point  to  which  my  attention  has  Wn  particularly  called, 
relates  to  the  first  ground  of  defence.  The  others  have  been  set- 
tled by  the  jury  ana  require  no  remarks  from  me. 

As  a  most  important  link  in  the  testimony,  the  plaintiff  offers 
in  evidence  the  copy  of  an  article  of  agreement,  purporting  to  be 
made  the  sixth  day  of  March,  1847,  between  Samuel  Holland  of 
Wilkesbarre,  and  feavid  R.  Porter,  the  defendant.  The  evidence 
was  objected  to,  admitted  by  the  court,  and  exceptions  taken. 
This  forms  the  principal  point  in  the  case. 

Before  evidence  can  be  ^ven  of  the  contents  of  a  written  paper, 
it  is  indispensible  to  prove  in  the  first  place  the  existence  and  ex- 
ecution of  the  origintd  instrument;  next,  to  ^ve  positive  proof  of 
its  destruction,  or  of  a  diligent  search  by  which  its  loss  has  been 
ascertained ;  6  Bin.  284,  Meyer  vt.  Barker ;  8  TT.  4;  A  291. 

The  first  inquiry  naturalljr  in  order  is,  was  the  first  indispensi- 
ble pre-requisite  complied  with ;  was  there  legal  and  competent 
proof  of  the  existence  and  execution  of  the  alleged  original  article 
of  copartnershrp  ?  The  copy  offered  in  evidence  purports  to  be 
witnessed  bv  mlliam  Stewart,  who  being  examined,  after  stating 
he  was  in  the  employment  of  Holland  and  Porter,  whose  business 
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was  mining  and  transporting  coal,  and  the  necesBary  operations 
connected  therewith,  the  selling  of  goods,  merchandize  and  provi- 
sions, &c.,  proceeds  to  state  that  he  knew  there  were  writings  he- 
tween  Samuel  Holland  and  David  R.  Porter,  but  whether  there 
were  articles  of  copartnership  he  cannot  say.  He  thinks  it  pro- 
bable he  witnessed  their  writings,  but  he  cannot  recollect  distinctly 
of  signing  them  as  a  witness.  He  thinks  those  writings  were  exe- 
cuted about  the  1st  March.  It  must  be  confessed  the  testimony 
of  this  witness  is  vague  and  shadowy  as  to  the  existence  and  exe- 
cution of  this  instrument.  He  neither  identifies  the  paper,  nor 
does  he  recollect  whether  he  signed  it  as  a  witness,  nor  does  he 
know  whether  the  evidence  offered  is  a  copy  of  the  writing  that 
was  executed  between  the  parties.  That  tms  of  itself  womd  not 
be  the  proof  the  law  requires  is  clear.  Let  us  now  examine  the 
other  evidence  on  which  reliance  is  had.  Walter  G.  Sterling  was 
examined  and  deposition  taken  three  times,  viz:  the  16th  Septem- 
ber and  2d  November,  1848,  and  the  28d  February,  1849.  To 
this  testimony  I  have  paid  the  most  particular  attention.  Ster- 
ling took  the  copy  of  the  article  in  question  some  time  in  the 
sprmg  of  1847.  At  that  time  there  is  not  the  slightest  reason  to 
believe  the  witness  had  either  seen  David  R.  Porter  write,  or  that 
he  had  ever  seen  any  paper  whatever,  except  the  article  itself, 
which  purpoTted  to  be  written  by  him.  He  knew  literally  nothing 
of  his  hand  writing.  Ss  impressions,  if  he  had  any,  must  have 
been  derived  from  the  declarations  of  Holland.  There  was  noth- 
ing else  from  which  they  could  be  deriyed*  How  deceptions  suck 
a  course  of  information  must  be,  will  be  immediately  perceived 
when  we  recollect  that  his  belief  is  based  on  the  declarations  of  a 
man,  at  that  time  in  insolvent  circumstances,  and  who  exhibited 
the  article  to  obtain  credit  at  the  bank  in  which  the  witness  was  a 
clerk.  It  is  all  important  to  observe,  that  any  acquaintance  he 
had  with  the  signature  of  the  defendant  was  obtained  after  he  re- 
turned the  artides  of  copartnership  to  Holland.  It  is  not  necea- 
sary  to  rule  that  after-acquired  knowledge  in  no  case  will  enable 
a  witness  to  prove  a  signature  to  a  hst  instrument.  But  this  we 
do  say,  that  evidence  in  a  case  of  that  description  must  be  of  the 
most  unequivocal  and  positive  kind.  That  nothing  short  of  actu- 
ally seeing  the  party  write,  or  an  acknowledgment  distinctly  and 
clearly  made  by  the  party  himself^  will  suffice.  We  wish  not  to  be 
misunderstood  on  this  point.  We  take  the  distinction  which  is  a 
clear  and  marked  one  between  the  proof  of  a  lost  instrument,  and 
proof  of  a  paper  produced  and  under  the  inspection  of  the  witness. 
It  is  the  first  class  of  cases  which  calls  for  tne  stringent  proof  al- 
luded to  and  not  the  last.  Let  us  now  subject  the  testimony  to 
this  test.  In  the  deposition  of  the  2d  Kovember,  Sterling  says 
that  he  does  not  know  that  he  ever  saw  David  R.  Porter  write. — 
This  is  also  plainly  inferable  from  the  other  depositions.    It  is 
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elear  he  never  saw  a  paper^  letter,  or  any  inBtrument  of  writing 
whatever  actually  signed  by  David  R.  Porter,  or  any  one  which 
he  ever  acknowledged  to  be  his.    The  only  knowledge  he  pre- 
tended to  have  of  his  hand  writing,  is  derived  from  notes  and 
checks  of  his  signing,  or  paq[>orting  to  be  signed  by  him,  which 
were  paid.     He  did  not  recollect  of  any  letter  of  David  R.  Porter, 
but  he  does  recollect  of  a  proposition  made  in  writing,  purporting 
to  come  from  him,  with  regard  to  taking  up  or  makmg  arrange- 
ment of  some  protested  papeir  by  him  with  the  Wyoming  Bank. 
He  cannot  remember  whether  his  signature  was  to  that  proposition. 
This  is  stating  his  evidence  in  all  its  len^h  and  breadth,  and  on 
this  evidence  he  is  permitted  to  swear  to  nis  belief,  that  the  sig- 
nature to  the  article  he  had  seen  some  i^  years  before,  when  he   (jjl 
had  no  knowledge  on  which  to  found  a  belief,  was  the  proper  hand      / 
writing  of  the  defendant.    Had  the  original  paper  been  produced, 
it  womd  not  be  suffident,  much  less  when  it  is  the  proof  of  a  lost 
paper.    Before  a  man  is  permitted  to  state  his  belief  of  the  gen- 
uineness of  the  hand  writing  of  another,  he  must  state  facts  and 
circumstances  to  show  he  has  knowledge  enough  to  speak  of  it 
witiii  reasonable  certainty.    It  must  not  be  guess  work  or  mere 
probability.    Swearing  that  the  hand  writing  was  that  of  another 
IS  not  enough :  Slaymaker  t».  Wilson,  1  P.  B.  216.    These  are 
two  modes,  as  is  said  in  Be$t  on  Premmpttve  JEvideneCj  219,.  and 
in  ChreenL  1  vol.  sec.  677,  of  acquiring  knowledge  of  a  party's 
hand  writing  sufficient  to  enable  the  witness  to  testify  to  ns  gen- 
uineness.   The  first  is  from  having  seen  hiin  write.    The  proof  in 
such  case  may  be  very  slight,  and  the  jury  will  be  peniiitted  to 
weigh  it.    The  second  mode,  is  from  having  seen  letters  or  other 
documents  purporting  to  be  the  hand  writing  of  the  party,  and 
having  afterwards  personally  communicated  with  him  respecting 
them,  or  acted  upon  them  by  written  answers  producing  further 
correspondence  or  acquiescence  by  the  party  in  some  matter  to 
which  they  relate,  or  by  any  otner  mode  of  communication  be- 
tween the  party  and  the  witness,  which,  in  the  ordinary  course  of 
the  transactions  of  life,  evidences  a  reasonable  presumption  that 
the  letters  or  documents  were  the  hand  writing  of  Uie  party;  evi- 
dence of  the  identity  of  the  partjr  being  added  aliunde,  if  the  wit- 
ness be  not  personally  acquainted  with  him. 

In  either  mode,  as  is  said  by  Colbridos  and  Patterson,  J.  in 
Mudd  V9*  Suckermore,  b  A.  k  E.  708,  the  witness  is  supposed  to 
have  received  into  his  mind  an  impression  not  so  much  of  the 
manner  in  which  the  writer  has  formed  the  letters  in  the  particu- 
lar instance,  as  of  the  general  character  of'  his  hand  writing,  and 
he  is  called  on  to  speak  as  to  the  writing  in  question,  by  a  refer- 
ence to  the  standard  bo  formed  in  hie  mind.  The  witness  acquires 
his  knowledge  by  his  own  observation,  on  facts  coming  under  his 
own  eye,  and  as  to  which  he  does  not  rely  on  the  information  of 


Digitized  by  VjOOQIC 


648  SUPBEME  OOTIKT  IBarmburg 

[Porter  v«  WHmm  9M  KflQjr.] 

others^  and  the  knowledge  is  nsaallj  and  espeeiaUy  in  the  latter 
mode  acquired  incidentally  without  reference  to  any  particniar 
object,  person  or  document.  Here  it  is  not  pretended  the  witness 
had  any  personal  communication  with  Mr.  Porter,  nor  had  any 

Eersonal  knowledge  that  the  check  or  draft  of  which  he  speaks, 
ad  been  paid  by  him,  or  with  his  funds.  He  had  no  personal 
knowledge  of  any  act  of  the  plaintiff  in  error  adopting  or  con- 
firming those  transactions.  As  to  these  tnatters  it  is  guess  work 
or  mere  probability  on  which  he  relies.  And  as  to  the  time  when 
he  saw  the  signature,  he  had  no  standard  whatever  formed  in  his 
mind,  by  which  a  judgment  could  be  made  of  the  genuineness  of 
the  hand  writing. 

But  it  is  said,  Sterling  swears  positively  to  the  hand  writing, 
and  whether  true  or  false,  is  for  tne  jury.  For  this  position  6  S» 
&  R,  812^  is  cited.  But  these  cases  bear  no  resemblance  to  this: 
one  was  a  suit  on  a  note,  the  other  on  a  bond,  the  authenticity  of 
which  were  in  contest.  There  the  instruments  were  allowed  to  be 
laid  before  the  jury  on  the  acknowledged  principle,  that  where 
the  issue  is  directly  on  the  authority  of  an  instrument,  the  court 
is  bound,  if  there  is  the  smallest  evidence  of  its  existence,  to  per- 
mit it  to  go  to  the  jury,  who  are  the  proper  judges  of  the  fact. 

But  th£  is  not  so,  when  the  question  is  as  to  the  admissibility 
of  secondary  evidence  to  supply  the  plaee  of  a  lost  writing. — 
There  a  different  rale  prevails.  In  such  cases  it  is  a  matter  of 
law  to  be  decided  by  the  court,  and  unless  such  preliminary  proof 
is  given  as  authorizes  its  introduction,  it  is  the  duty  of  the  court 
to  reject  it,  and  a  refusal  to  do  so  is  error.  It  is  true  that  a  mat- 
ter which  is  purely  discretionary  in  the  court  below  is  not  the  sub- 
ject of  a  writ  of  error.  .  But  the  question  of  rejecting  secondary 
evidence  for  want  of  primary  has  never  been  regarded  as  of  that 
description.  This  is  seen  in  Leasure  vi.  Hillegas,  *I  S.k  R.  82S, 
and  Pipher  vs.  Lodge,  16  S.  k  R.  214,  a  cause  much  contested. 
The  Chief  Justice  in  the  latter  case  says  in  cases  of  secondary 
evidence,  the  question  whether  a  sufficient  introductory  ground  was 
laid  has  always  been  treated  in  courts  of  error  as  a  proper  sub* 
ject  of  discussion.  After  referring  to  the  cases  of  Clark  vs.  San* 
derson,  8  £tn.  192;  Hamilton  vs.  McQiiire,  2  S.  k  R.  478; 
Sweitzer  vs.  Meese,  6  Bin.  600 ;  Carpenter  vs.  Groff,  bS.kR.  162, 
he  proceeds :  There  is  an  endless  list  of  other  cases  where  a  court 
of  error  will  inquire  into  the  sufficiency  of  introductory  evidence,  as 
for  instance,  of  the  existence^  loss  of^  and  search  for  deeds,  or 
other  writings  offered  in  evidence  collaterally.  So  in  Parks  vs. 
Dunkle,  S  n.  k  S.  298,  it  was  adjudged  error  in  receiving  evi- 
dence of  the  contents  of  a  letter  without  proof  of  its  destrueti«i 
or  loss. 

But  we  think  the  copy  ought  to  have  been  excluded,  because  the 
loss  of  the  origindi  article  of  co-partnership  was  not  suffidendy 
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proved.  It  may  be  of  the  first  consequence  to  the  defendant  that 
the  original  paper  be  produced.  This  alteration  or  inserticm  of  a 
dbigle  word,  as  for  example,  the  word  merchandizing,  in  the  copy, 
may  cost  him  the  earnings  of  a  life  time.  He  bais  therefore  a 
right,  before  he  is  stripped  of  his  estate,  to  demand  strict  proof 
of  its  loss.  We  cannot  shut  our  eyes  to  the  fact  that  the  defen* 
dant  is  placed  in  a  peculiar  situation  of  peril,  arising  from  the  un* 
justifiable  acts  of  a  man  in  whom  he  has  unwarily  placed  confi* 
dence.  The  alleffation  is  he  has  formed  a  partnership  with  a  man 
who  has  abused  the  trust  reposed  in  him,  saddling  the  firm  with 
debts  which  the  defaulting  partner  is  either  unable  or  unwiUing  to 
pay.  It  is  apparent  that  it  would  be  exceedindy  conyenient  to 
throw  the  debts  on  another,  and  by  that  means  reueye  himself  from 
one-half  at  least  of  the  burthen.  The  defendant  is  placed  between 
two  fires.  Under  tliese  circumstances  it  is  that  the  plaintiff,  nat« 
urally  desirous  of  a  solvent  debtor,  takes  the  deposition  of  the 
defaulting  partner,  a  willing  witness,  to  prove  the  loss  of  the  oriff« 
inal  article.  The  deposition  was  taken  the  12tfa  October,  1848, 
the  cauae  tried  some  time  in  March,  1850,  so  that  upwards  of 
twelve  months  intervened  between  the  taking  of  the  deposition 
and  the  trial.  The  original  agreement,  as  he  says,  which  was  in 
his  possession  some  time  since,  he  has  lost  or  mislaid,  so  that  he 
cannot  find  it.  He  has  made  diligent  search  for  the  paper  at 
several  different  times  and  cannot  find  it.  Had  the  witness  proved 
the  destruction  of  the  paper,  although  so  lone  before  the  trial,  it 
would  be  sufficient.  But  this  is  not  pretended ;  it  is  merely  lost 
or  mislaid.  The  experience  of  every  person  must  satisfy  him  how 
deceptive  and  unsatisfactory  such  proof  must  necessarily  be,  for 
we  all  know  that  perhaps  another  search  by  a  wilUng  or  anxious 
person  might  bring  it  to  light.  The  rule  is  that  it  is  not  compe- 
tent to  give  parol  evidence  of  the  contents  of  a  written  paper, 
without  first  giving  positive  proof  of  its  destruction,  or  of  a  dili- 

fent  search  by.  which  its  loss  has  been  ascertained.  Parks  vs.  Dun- 
le,  8  W.^8.  291.  It  must  be  shown  that  a  bona  fide  and  dili- 
gent search  has  been  made  for  it  where  it  is  most  likely  to  be 
found.  Can  this  be  said  here?  Holland's  d^>08ition  is  net  suffi- 
cient, because  he  may  have  since  found  it.  It  does  not  show  that 
it  could  not  be  found  at  the  time  of  trial.  Nor  does  it  prove  that 
due  and  diliffent  search  which  the  law  requires.  If  a  search  made 
twelve  monws  before  the  trial  will  suffice,  why  not  twelve  years, 
or  any  indefinite  period  of  time.  There  is  one  ranarkable  &ct 
attending  the  deposition  of  Holland,  for  it  i^pears  that  it  was  not 
only  given  in  evidence  to  the  jury  but  it  is  noticed  in  the  charge. 
The  court  says  the  original  article  is  proved  by  Siunuel  Holland 
to  be  lost.  They  also  add,  if  that  article  is  properly  in  evidence, 
you,  die  juiT,  can  have  little  doubt  of  the  existence  of  the  part- 
nership. Holland  also  says  the  paper  attached  and  marked  A.  he 
VOL.  L— 2p. 
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belieres  tb  be  a  trae  copy  of  the  original  article  of  agreement  between 
him  and  David  R.  Porter  concerning  their  partnershipatNanticoke, 
in  Hanover  township,  in  Luzerne  county.  Thus  Holland  whose 
interest  it  is  to  throw  the  payment  of  one-half  of  the  debts  on  the 
defendant,  is  permitted  to  testify  to  the  jury  as  to  the  original  ar- 
ticles of  partnership.  Of  this  the  defendant  has  a  just  right  to 
complain.  Indeed  if  this  should  be  suffered  no  human  being  would 
be  safe. 

The  court  was  right  in  admitting  the  letter  of  the  30th  May, 
1849.  It  is  evidence  of  the  declarations  of  one  of  the  parties  of 
the  existence  of  the  alleged  partnership  as  to  himself,  but  it  is  not 
evidence  without  more  to  fix  the  defendant.  This  must  depend  (m 
his  own  acts  and  declarations,  Johnston  V9.  Warden,  3  TF7101. 

We  also  think  that  the  defendant  was  entitled  to  a  positive  an- 
swer to  the  defendant's  request  that  he  should  instruct  the  jury 
that  if  the  plaintiffs  sent  the  goods  to  Wilkesbarre  instead  of  ^an- 
ticoke,  and  knew  that  Wilkesbarre  was  beyond  the  place  of  ship- 
ment to  their  business  house,  it  is  a  circumstance  from  which  the 
jury  may  infer  the  plaintiffs  below  were  privy  to  the  fraud  prac- 
tised by  Holland  upon  Porter.  This  however  is  a  point  which 
will  no  doubt  be  corrected  in  another  trial. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Weiting  and  Wife  versus  Nissley. 

An  administrfttor,  who  illegally  has  caused  to  be  sold  at  sheriff's  sale,  land 
claimed  by  his  intestate,  under  articles  of  agreement,  and  of  which  he  had  posses- 
sion at  his  death,  is  liable  to  an  action  by  the  heir  for  damages;  and  the  settle- 
ment of  an  account  by  the  administrators,  in  the  Orphan's  Court,  in  wMdi  the 
proceeds  of  sale  of  the  land  were  not  charged,  will  not  bar  the  action. 

The  measure  of  damages  is  the  value  of  the  land  at  private  sale,  at  the  time  of 
its  sale  by  the  sheriff,  with  interest  from  the  time  of  sale. 

These  were  two  writs  of  error  to  the  Common  Pleas  of  JDauphin 
tounty.     They  were  argued  together. 

The  first  was  an  action  on  the  case  by  A.  Weiting  and  Elisa- 
beth his  wife,  agajinst  Martin  Nisley.  Jacob  Hershej  died. in 
December,  1829,  mtestate,  leaving  Elizabeth,  the  plaintiff,  his  only 
child,  who  was  then  about  three  years  old,  and  the  defendant,  witii 
another  Martin  Nissley  of  Conewago,  became  his  administrators. 
Among  other  lands  owned  by  Jacob  Hershey,  were  two  tracts 
containing  together  about  fifty  acres,  which  it  was  proved  he  pur- 
chased from  James  Jackson,  by  articles  of  agreement,  dated  llth 
February,  1822,  and  for  which  the  purchase  money  was  paid. — 
Jacob  Hershey  took  possession  of  thb  land,  and  held  it  till 
his  death.    A  deed  from  Jackson  to  him,  for  this  laad,  was 
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found  amonffthe  papers' of  Martin  Nissley  of  Conewago,  after 
his  death.  The  defendant,  with  his  co-administrator,  after  the 
death  of  Jacob  Hershej,  took  possession  of  this  land,  and 
leased  it  for  years  ending  1st  April,  1831,  and  1st  April, 
1832.  There  was  a Jadgment  in  favor  of  Jacob  Hershey,  against 
James  Jackson,  in  Dauphin  Common  Pleas,  Altered  July  17th, 
1819,  and  revived  in  1881.  On  this  judgment  the  defendant,  and 
Martin  Nissley  of  Conewago,  as  administrators  of  Jacob  Hershey, 
deceased,  caused  executions  to  be  issued,  under  which  this  land 
was  levied  and  sold  by  the  sheriff  of  Dauphin  county  on  14th  of 
January,  1882,  to  Benjamin  Young,  for  $500.  It  was  proved 
that  the  defendant  was  present  at  the  sheriff's  sale,  and  requested 
the  purchaser  to  bid  for  the  property.  After  this  sale  the  pur^ 
chaser  took  possession  of  the  land,  and  holds  it  to  this  time.  The 
purchase  money  paid  by  Young  was  paid  over  by  the  sheriff  to 
Mr.  Elder,  attomev  for  the  administrators,  less  the  costs,  amount- 
ing to  (^439  70,  wnich  Mr.  Elder  paid  over  to  Martin  Nissley  of 
Conewago.  The  administrators  of  Jacob  Hershey  settled  an  ad- 
ministration account,  which  was  confirmed  16th  Wfay,  1837,  show- 
ing a  balance  in  their  hands  of  $6,475  51 ;  and  a  supplemental 
and  final  account,  which  was  confirmed  12th  February,  1889, 
showing  a  balance  in  their  hands  of  $1,488  41 ;  but  the  purchase 
money  of  the  Jackson  land  was  not  included  or  accounted  for  in 
either  of  these  accounts.  These  balances  were  paid  over  to  the 
widow  of  Jacob  Hershey,  and  the  guardian  of  Elizabeth,  the 
daughter,  who  was  anpointed  about  the  time  of  the  settlement  of 
the  first  account.  Martin  Nissley,  of  Conewago,  died  several 
years  before  this  suit  was  brought. 

The  plaintiffs  contended  that  the  defendant  had  voluntarily 
assumed  the  guardianship  of  Elizabeth  Hershey,  in  respect  of  this 
land,  and  was  bound  to  act  with  reasonable  care  and  sood  faith; 
and  that  knowing  the  title  was  vested  in  her,  he  proceeded  fraudu- 
lently to  have  the  lands  sold  by  the  sheriff,  whereby  she  lost  the 
land  and  the  profits  of  it  from  1882,  and  that  for  the  value  of  the 
land,  and  the  profits  of  it,  the  defendant  was  answerable  in  this 
suit. 

The  defendant  pleaded  not  guilty,  and  the  statute  of  limitations,' 
to  which,  on  the  part  of  the  plaintiff,  was  filed  a  special  replica- 
tion of  infancy. 

It  was  alleged  on  the  part  of  Martin  Nissley,  that  plaintiffs 
below  produced  on  the  trial  an  article  of  agreement  between  Jack- 
son and  Hershey,  without  shewing  that  it  was  ever  in  the  posses- 
sion of  Hershey,  or  in  that  of  either  of  the  administrators  of  his 
estate,  or  that  either  of  them  saw  or  knew  any  thing  about  it,  or 
that  it  had  existence. 

It  was  proved  that  Jackson  had  executed  on  the  22d  June,  1821, 
a  deed,  assigning  ^e  same  property  to  Henry  Hawk  and  John 
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Landis,  (Hill,)  in  &e,  in  trust  for  bis  eioditor%  whicb  tide  ia  fee 
romainea  in  them  up  to  the  tii^e  of  the  sheriff's  sale  in  1832^ 
which  plsintiff  in  error  contended  on  the  trial  they  conld  not 
divest  tnemselyes  <^  by  parc^  in  tiie  way  and  manner  the  pUin- 
tifiis  below  oli^med  they  had  done. 

They  showed  a  parol  assent  to  tJie  articles  m^de  between  Jade- 
son  and  Hershey  by  the  assignees  befpre  named,  but  they  fuled 
to  show  that  the  assi^ees  ever  executed  a  deed  to  Hershey,  or 
assented  to  a  deed  from  Jackson  to  Hershey.  One  of  the 
Msignees,  (Hawk,)  called  aq  a  witness  by  plaint^  bdow,  proved 
toat  Jacob  Hershey  did  not  enter  satisfactiim  on  hjs  judgments^ 
but  absolutely  refused  so  to  do  when  the  assi^ees  requested  hmgt 
to  do  so,  and  that  they  did  not  make  him  a  deed  because  the^ 
were  advised  by  their  counsel  not  to  make  a  deed  to  Hershey  until 
he  entered  satisfaction  on  those  judgm^ts. 

Plaintiff  below  also  gave  in  evidence  a  deed  from  James  Jadk- 
son  to  Jacob  Hershey  K»r  the  same  two  tracts  of  land,  dated  27tii 
June,  1829,  admowled^ed  17th  June,  1829,  the  admission  of 
which  as  evidence  was  objected  to,  that  being  dated  subsequent  to 
the  acknowled^ent  of  it,  could  not  be  received  in  evidence,  at 
least  without  common  law  nroof  of  its  e^tenee.  Solms  and 
M'Gulloch  et  al«,  5  fiarr^  47§^  This  deed  was  foond  aau^ngst  the 
pspers  of  Martin  Nissley,  of  Conewago,  after  bis  death,  m  1841» 
by  the  appraisers  of  his  effects,  by  one  of  whom  it  was  handed  to 
Young,  the  purchaser,  at  sheriff's  sale.  This  de^A  appeared  to 
have  oeen  twice  acknowledged,  or  at  least  the  same  a^nowledg* 
ment  was  tested  by  two  different  ma^trates  sA  two  difibrmt 
times,  as  appeared  from  the  difference  in  the  color  of  the  ink  o( 
the  sii^wtures  of  the  magistrates,  of  Jackson  and  his  wife^  and  the 
insertion  of  the  name  of  the  wife  wherever  itoecmrred  in  the  deed. 
This  deed  was  never  shown  to  have  been  in  tiie  possession  of  <»r 
delivered  to  Jacob  Hershey  during  his  lifetime,  after  its  execution 
by  the  wife  of  Jackson,  nor  was  it  shown  that  the  defnidant  had 
any  knowledge  of  it,  ever  seen  or  heard  of  it,  until  {Hroduoed  at 
the  trial.  It  was  not  shown  that  any  oth^  deed  or  title  paper, 
for  any  part  of  Hershey's  real  estate  wluitever,  was  found  among 
the  papers  of  his  said  administratcMr. 

Tw  there  was  no  evidence  that  Nissley  of  Conewago  had  the 
deed  by  Jackson  to  Hershey,  before  the  sheriff's  sale ;  n<nr  that  it 
was  ever  delivered^ 

The  bond  of  Hershey  to  Jackscm,  on  which  the  iudgment  was 
entered,  was  plaoed  m  Mr.  Elder's  hands,  by  S.  Heller  of  Ifiddle- 
town«  on  22d  March,  1880,  to  collect  the  money.  Mr.  Sldw  re- 
vived the  judgments^  issi^ted  the  executions,  received  from  the 
sheriff  on  the  22d  January,  1832,  ^9  71 ;  and  alu^y  after  3d 
May,  1881,  paid  over  to  Martin  Nissjby,  of  Qonewa^  f489  71. 

The  oi^y  proof  tbat  was  b^ou^t  home  to  the  ^S^tiff  of  any 
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knowled^  whatever  in  relation,  in  any  way  or  maimer,  to  tMd 
transaction  was,  that  he  was  present  at  slterilF's  sale,  alid  told 
Yonng,  the  purchaser,  ^^  that  if  he  wanted  the  land,  he  would  have 
to  bid  on  it.  That  he  jomed  his  co-administrator  in  living  notice 
to  a  tenant  to  quit  possession  on  1st  April,  1880,  and  in  lea^g 
it  ill  1880  and  1881,  and  tiiat  be  signea  with  him  the  conditions 
for  tiie  renting  of  1^  prc^rty  at  that  time  by  public  vendisie* 
There  was  no  proof  that  he  et^  knew,  saw,  or  hea^  of  the  arti- 
cles of  agreement  between  Hershey  and  Jadcson,  or  the  deed  fr<mi 
Jackson  and  wife  to  Hershey;  nor  that  he  ^ye  any  instmctions 
for  the  renewal  of  the  judgments,  or  tiie  issumg  of  the  executions; 
nor  did  he  ever  receiye  one  dollar  of  thep^ooe^  of  sale,  (or  knew 
that  his  co-administrator  had  received  it  from  Elder;)  and  upon 
these  facts  this  action  ex  delicto  was  founded,  and  upon  them  he  is 
charged  with  fraudidentiy  contriving  with  his  co-administrator  to 
have  the  judgment  before  mentidled  proceeded  on. 

The  defendant  gave  in  evidence  record  of  Supreme  Court,  show^ 
ing  proceedings  in  the  Orphans'  Court  of  Dauphin  comity  and  thit 
court,  in  the  case  of  Weiting  v».  Nissley,  reported  6  Sarty  141,  8. 
Also,  the  appointment,  upon  the  application  of  the  mother  of  Mrs. 
Weiting,  of  Christian  Nissley  as  her  guardian,  on  the  17th  April, 
1837.  ^  Release,  dated  February  12, 1889,  by  said  guardian  to  the 
administrators  of  Jacob  Hershey,  in  the  final  settlement  of  their 
administration  account  (Release  of  Archibald  Weiting  to  Chris- 
tian Nissley,  guardian,  dated  24th  November,  1845^  AIw),  proved 
that  the  sale  of  tiiis  properly  by  tiie  sheriff  for  f  500,  was  its  foil 
value  at  that  time,  by  George  Eayler,  Esq[.,  who  exaihined  the 
property  at  the  time  of  the  sheriff's  sale,  with  a  view  to  becoming 
a  purchaser  of  it.  Young,  the  purchaser  at  sheriff's  sale  who  was 
called  by  the  plaintiff,  having  previously  proved  that  he  thought 
be  paid  enough  for  it  at  sheriff  s  sale,  and  that  he  thought  at  th  ^ 
time  that  he  bid,  $500  was  enough  f<»r  H.  Nor  did  the  plaintiffs 
aver  in  their  narr.  that  the  property  was  sold  at  a  sacrifice. 

On  the  part  of  plaintiffs.  Hawk,  one  of  the  assignees  of  Jack- 
son was  produced,  who  proved  that  Jackson  owed  l£e  largest  sum 
of  money  to  Hershey — ^tnat  Hershey  brought  another  claim  against 
Jackson,  and  then  mformed  the  assignees  that  he  had  all  t^  de^ 
mands  against  Jackson — ^that  Jackson  said  tiie  same  that  there 
was  an  understanding  that  Hershey  would  buy  Jackson's  real 
estate,  provided  we  (the  assignees)  would  consent,  tiiat  Landis,  the 
assi^ee,  said  that  he  should  not  make  Hershey  a  deed^  till  satis^ 
faction  be  entered  of  the  judgments  on  the  docket. 

Evidence  was  also  given  on  the  part  of  the  plaintiffs,  of  the 
value  of  the  real  estate  sold  at  sheriff's  sale  to  Toung. 

It  was  alleged  on  the  part  of  defendant,  that  a  juagment  which 
existed  in  fevor  of  the  Bank  of  Swatara  against  Jackson,  entered 
on  the  29th  July,  1819,  for  9900,  with  interest  from  lltii  June, 
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1849,  and  evidence  of  which  was  given  on  the  part  of  phiintiff 's 
below,  was  not  owned  by  Hershey. 

Pearson,  J.,  charged  the  jury,  inter  alia. — ^If  your  verdict 
should  be  in  favor  of  the  plaintiffs,  the  next  question  is  as  to  the 
measure  of  damages.  The  plaintiffs  counsel  contends  that  they 
are  entitled  to  the  present  value  of  the  property,  and  also  to  the 
annual  rents  from  the  time  of  sale,  making  in  all  nearly  or  quite 
$4,000.  That  is  not  the  true  measure  of  damages.  A  large  por- 
tion of  the  present  value  arises  from  improvements  made  by  the 
purchaser.  The  witnesses  state  the  property  at  the  time  of  sale 
to  have  been  worth  from  8500  to  $800.  The  purchase  money  was 
$500,  reduced  by  costs  and  expenses  of  selling  to  $439  70;  uid 
the  difference  between  $489  70  and  the  actual  value  of  Ae  prop- 
erty at  the  time  of  sale  was  the  damage  sustained.  To  this  should 
be  added  interest  on  such  difference,  and  any  increase  in  the  value 
between  that  time  and  the  present  from  the  improvement  of  the 
country,  or  other  causes  independent  of  the  improvement  of  the 
farm,  without  interest  on  the  latter  item,  and  you  have  the  actual 
injury  sustained,  which  should  be  esteemed  the  true  measure  of 
damages. 

You  must  treat  the  ptcrchase  money  of  f439  70  as  paid-  It 
was  the  duty  of  the  administrators  to  bring  it  into  their  adminis- 
tration account  as  money  collected  on  a  judgment  of  the  decedent, 
and  the  law  presumes  it  was  brought  in  and  accounted  for,  al- 
though it  is  acUnitted  in  the  case  that  it  neverwas.  The  cost  and 
expense  of  selling  you  will  not  allow.  They  would  not  be  pre- 
sumed to  have  been  brought  into  the  account,  and  were  improper- 
ly incurred. 

To  this  charge  both  parties  except,  and  at  request  of  plaintiff 
and  defendant  this  bill  of  exceptions  sealed. 

Verdict  for  plaintiffs  for  $333  42. 

Errors  assigned  on  the  part  of  Weiting  and  wife: 

1.  The  court  erred  in  charging  the  jury,  that  the  measure  of 
damages  was  the  difference  between  $489  70,  the  proceeds  of  the 
sheriff's  sale,  after  deducting  costs  and  the  value  of  the  land  at 
the  time  of  the  sheriff's  sale. 

2.  In  charging  the  jury,  that  they  must  treat  the  purchase  mo- 
ney of  $439  70,  as  paid.  That  for  this  the  defendant  was  ac- 
countable in  the  Orphans'  Court,  and  the  law  presumed  it  was  ac- 
counted for  there. 

Errors  were  also  assigned  on  the  part  of  Nissley. 

The  case  was  argued  by  MCormick  axtdPenrosej  on  the  part 
of  Weiting  and  wife ;  and  by  Ulrioks  and  Fisher  for  Nissley. 
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The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — There  is  no  substance  in  the  defendants*  assign- 
ment of  errors.  The  judse  directed  that  if  the  administrators 
acted  in  concert  and  with  knowledge  of  the  circumstances,  the  de- 
fendant, as  the  survivor  of  them,  is  answerable  in  this  action  for 
a  tort ;  a  position  not  to  be  disputed.  Hershej,  the  plaintiff's 
father,  bought  Jackson's  land  in  consideration  that  he  would  pay 
Jackson's  debts,  for  which  it  had  been  conveyed  to  trustees ;  and 
when  that  should  be  done,  Hershey  was  to  have  a  conveyance  of 
the  title  &om  them.  Haviifg  got  in  the  debts,  he  became,  by  the 
terms  of  the  articles,  the  equitable  owner.  If  any  remained  out- 
standing, of  which  there  was  no  proof,  it  was  the  duty  of  the  ad- 
ministrators to  pay  them,  and  put  the  plaintiff  in  a  position  to 
demand  specific  execution  of  the  contract ;  instead  of  which  they 
sold  the  land  to  a  purchaser  without  notice  on  a  judgment  of  Her- 
shey against  Jackson,  which  was  paramount  to  the  legal  title  of 
the  trustees ;  and  thus  effectually  rescinded  it.  In  thus  selling 
her  land  for  a  debt  due  to  herself,  they  not  only  made  a  monstrous 
mistake,  but  acted  with  culpable  precipitation  in  taking  their  own 
advice ;  for  though  they  employed  counsel,  it  was  not  to  consult 
him,  but  to  prescribe  his  path.  For  this,  they  became  answerable, 
not  by  citation,  but  by  action ;  for  we  determined  in  Reed's  Ap- 
peal, not  reported  but  accurately  quoted  by  Justice  Huston,  in 
nis  dissenting  opinion  in  the  case  of  Torr's  Estate,  2  Bowie  256, 
that  the  Orphans'  Court  has  not  jurisdiction  of  a  devastavit  in 
the  settlement  of  an  administration  account;  much  less  has  it  ju- 
risdiction of  an  injury  to  the  real  estate  of  the  heir.  No  sentence 
or  decree  of  that  court  could  impede  the  plaintiff  in  her  pursuit 
of  the  administrators  by  action  on  the  case. 

The  record  in  this  case,  as  in  most  others,  has  exceptions,  like 
the  pockets  of  a  billiard  table,  to  catch  lucky  chances  from  ran- 
dom strokes  of  the  players;  but  as  the^  have  caught  nothing,  in 
this  instance,  it  is  unnecessary  to  enter  mto  a  particular  investiga- 
tion of  them.  The  debateable  points  are  raised  by  the  plaintiff's 
assignment. 

The  measure  of  the  damages  is  the  value  of  the  land  when  it 
was  sold,  with  interest  from  the  sale ;  but  what  is  the  standard  of 
its  value  ?  A  covenant  of  seizin  is  broken,  if  at  all,  at  the  de- 
livery of  the  deed;  and  the  value  of  the  land  fixed  by  the  price 
set  upon  it  by  the  parties  themselves,  is  the  legal  amount  of  the 
compensation  for  the  breach  of  it.  The  plaintiff  is  entitled  to 
nothing  for  the  loss  of  the  bargain  or  for  improvements;  and  the 
parties  are  consequently  in  statu  quo  when  the  purchase  money  is 
returned.  But  here,  the  value  has  not  been  fixed  by  any  agree- 
ment between  the  plaintiff  and  the  administrators  who  are  not 
parties  to  the  agreement  with  Jackson,  and  who  cannot  say  that 
the  value  was  not  subsequently  enhanced.    The  price  bidden  at 
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tbe  sheriff's  sale  is  evidence  of  the  worth  of  the  proper^,  but  not 
conclusive :  it  is  an  approximation  to  it,  and  no  more.  What  did 
the  plaintiff  lose  ?  Tne  market  price  of  the  land  ascertained  b^ 
the  testimony  of  witnesses  acquainted  with  the  value  of  it  at  pri- 
vate sale;  and  so  much,  with  interest,  she  is  entitled  to  recover 
from  the  defendant  as  surviving  administrator. 

Had  ihB  purchase  money  or  wf  part  <^  it  been  paid  over  tq 
her,  the  acceptance  of  it  would  have  been  an  d&^iance  of  tlii5 
sale.  She  had  it  in  her  power  to  go  for  it  or  fcnr  damages,  not  f<Hr 
both;  for  the  rule  that  a  party  amJl  not  proceed  by  inconsistent 
remedies  or  in  inconsistent  rights,  is  univexBaL  The  admrntstrators 
were  not  charged  with  the  proceeds  in  the  settlement  of  their  ad- 
ministration account ;  and  the  defendant  insbts  that  the  confirma- 
tion of  it  is  a  final  decree  which  concludes  the  ri^^t.  But  the 
plaintiff  could  not  have  surcharged  it  without  affiming  t}ie  sale 
and  waiving  the  tort.  Had  she  been  bound  to  surcharge  or  loose 
the  whole,  she  would  have  had  no  election;  and  a  sacrifice  of  her 
property  might  have  been  legitimated  by  compelling  her  to  take 
the  price  of  it  in  satisfaction.  She  was  not  bound  to  receive  it. 
On  the  contrary,  electing  to  pursue  the  administrators  for  the  tort, 
it  was  her  cue  to  resist  every  attempt  to  charge  them :.  and 
whether  successfully  or  not,  the  event  could  not  deprive  her  of 
her  election.  Nothing  could  do  so  but  a  voluntary  acceptance  of 
the  purchase  money  with  knowledge  of  the  circumstances.  Had 
it  been  charged,  she  might  perhaps  have  been  required  to  show 
that  she  had  not  assent^  to  it ;  but  as  it  was  not,  there  was  no 
presumption  of  acquiescence.  She  was  tiierefore  entitled  to  re- 
cover the  actual  value  with  interest  from  the  time  of  the  sale,  not- 
withstanding any  proceeding  in  the  Orphans'  Court 

Judgment  reversed,  and  venire  de  novo  awarded. 
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ACTION.    See  Award,  2;  Mob;  See  Partition— lN«imANCi;  Promissory 
Note,  7, 11. 

1.  A  ship  being  about  to  sail  for  a  foreign  port,  a  person  desirous  of  sailing 

in  her  pays  for  his  passage,  and  the  receipt  for  the  same  expresses  it 
to  have  been  paid  for  his  cabin  passage  in  the  ship,  to  sail  to-daj  for 
Liverpool;  this  amounts  to  a  contract,  to  carry  tne  passenger  to  the 
destined  port;  and  should  the  ship  be  lost  on  the  voyage,  the  passen^r 
may  recover  from  the  owners  of  tne  vessel,  (whose  agent,  the  captam, 
received  the  same,)  the  amount  paid  for  his  passage. 

To  prove  a  usage  or  custom,  that  such  an  agreement  amounts  to  a 
mere  right  of  passage,  subject  to  any  contingency  which  may  occur  on 
the  Toyage,  the  proof  should  be  of  a  usage  certain,  uniform  and  so  no- 
torious as  probably  to  be  known  to  the  parties  entering  into  the  con- 
tract; and  it  cannot  be  proved  by  single  isolated  instances. 

It  is  not  error  for  the  court  to  refuse  proof,  on  the  part  of  the  defen- 
dants, that  the  captain  of  the  vessel  had  laid  in  the  usual  provisions 
for  this  voyage. 

Passage  money  and  freight  are  governed  by  the  same  rules  of  law. 
—Copt  V.  Dodd,  33. 

2.  The  bare  fact  of  the  loss  of  a  oertificato  indorsed  in  blank,  is  not  evi^ 

dence  of  such  culpable  carelessness,  on  the  part  of  the  holder,  as 
would  enable  the  finder  to  transfer  the  ownership  of  it. 

If  the  holder  has  been  as  careftil  of  it  as  reasonable  convenience  al- 
lows, and  as  a  man  of  common  prudence  is  of  his  property,  it  is  suffi- 
cient. 

He  is  not  bound  to  fill  up  the  blank  endorsement  by  making  it  pay- 
able to  his  own  order,  in  antioipatioii  of  its  loss,  in  order  to  prevent  it 
from  being  transferable  by  tiie  finder. 

When  a  principle  of  general  convenience  compels  one,  of  two  inno- 
cent men,  to  suffer  loss,  the  rule  is  prior  in  tempore  potior  injure. — 
BiddU  V.  Bayard,  150. 

3.  An  order  by  a  landlord  on  his  tenant,  in  favor  of  a  creditor  of  the  h&nd- 

lord,  to  pay  to  the  creditor  the  rent  as  it  becomes  due,  which  order  is 
subsequenuy  accepted  by  the  tenant,  creates  a  liability  by  the  tenant 
in  favor  of  die  creditor,  which  can  be  enforced  by  action,  in  the  name 
of  the  creditor.  The  liability  of  the  tenant  to  the  action  in  the  name 
of  the  creditor,  is  grounded  not  merely  on  the  extinguishment  of  the 
liability  of  the  tenant  to  tiie  landlord,  out  mainly  on  the  express  pro- 
mise, for  which  there  was,  in  this  case,  sufficient  consideration. — EsUng 
V.  Zantxinger,  50. 

4.  The  holder  of  a  note  payable  in  specific  goods,  and  therefore  not  strictly 

negotiable,  may  bring  suit  in  his  own  name  against  a  payee  who  has 
endorsed  it  "pay  the  oearer,"  and  transferred  tt. 
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The  action  in  such  a  case  may  be  sustained  upon  the  indebitatus  (u- 
sumpsit  counts,  as  well  as  upon  a  count  under  the  special  circum- 
stances.— ElkinUm  v.  Fennxmore^  173. 

5.  Where  one  contracts  for  a  machine,  which  when  deliyered,  turns  out  to 
be  defective,  and  it  is  taken  awa^  b^  the  maker  to  be  put  in  order,  and 
it  is  returfled:  If  still  defective,  it  is  the  dut^  of  tiie  vendee  to  return 
the  machine  to  the  maker,  or  at  least  to  notii^  him  of  the  defect;  and 
if  he  does  not  do  so,  the  maker  can  recover  as  much  as  the  machine  is 
worth. — Frankettfidd  v.  Freyman^  56. 

Action  for  Breach  of  Promise  of  Marriage.   See  Moritz  v.  MMom,  331. 

ACCOUNT.    As  to  Account  Rendered,  see  Thompson  v.  Fisher,  310. 

ACT  OF  ASSEMBLY.    See  Constitutional  Lav. 

ADMINISTRATOR.    See  Executors  and  Administrators. 

ADVANCEMENT.    For  Advancement,  see  McKonkey's  Appeal,  253.    See 
also  Yundfs  Appeal,  575. 

AFFIDAVIT  OF  DEFENCE,  &c. 

1.  In  the  Court  of  Common  Pleas  of  Philadelphia,  an  i^davit  of  defence 

is  in  time,  if  filed  before  motion  for  judnnent — Gillespie  v.  Smith,  65. 

2.  Where  there  is  a  rule  of  court  requiring  wat  a  plea  of  non  est  factum  be 

verified  by  affidavit,  tiie  affidavit  must  be  made. — McAdam^  JExecutors 
V.  StUweU,  90. 

AI4)ERMAN.    See  Justice  or  the  Peace. 

AMENDMENT. 
In  an  appeal  from  the  jud^ent  of  a  justice  of  the  peace,  in  a  suit  by  B. 
alone,  it  is  not  error  m  the  court  to  permit  an  amendment  in  the  stjie 
of  the  suit  of  A  and  B,  late  partners,  to  the  use  of  B;  tiius  substitut- 
ing another  person  as  a  le^l  plaintiff,  but  not  chan^ng  the  cause  of 
action. — Grue  v.  £2i7ie  4?  Betfsnyder,  60. 

APPEAL.    See  Amendment;  Courts,  3. 

1.  The  decree  of  an  Orohans'  Court  ordering  a  person  to  file  his  account  as 

trustee  under  a  will,  is  interiocutorj,  and  not  final,  and  no  appeal  lies 
therefrom. — Eckfeldfs  Appeal,  171. 

2.  Judgment  by  default  on  an  appeal  from  the  judgment  of  an  alderman  or 

justice,  merely  affirms  the  ludgment  of  tiie  magistrate.  It  is  not  ren- 
dered on  the  pleadings  in  the  case. — ElkinUm  v.  FeMiimore,  173. 

APPRENTICE. 
A  father  or  guardian  who  executes  an  indenture  of  apprenticeship,  un- 
der our  statute,  in  evidence  of  his  assent,  is  not  bouna  for  the  perfor- 
mance of  its  covenants.    These  are  considered  as  the  undertakings  of 
the  apprentice. — McAdams*  Executors  v.  StihodL,  90. 

ARBITRATION.    See  Award. 

1.  A  submission  to  arbitration  is  a  departure  from  the  pleadings— and  thb 

court  will  not  reverse  for  a  variance  between  the  award  and  the  plead- 
ings.— Grier  v.  BUger,  68. 

2.  Where  a  pending  action  is  referred  to  arbitrators  or  referees,  under  the 

sixth  section  of  the  act  of  16th  June,  1836,  relating  to  reference  and 
arbitration,  the  agreement  to  refer  need  not  specify  mat  the  submission 
be  made  a  rule  of  court;  that  will  be  implied. 

The  act  of  the  16th  June,  1836,  did  not  intend  to  deprive  the  par- 
ties of  the  right  to  stipulate  that  less  than  the  whole  number  ot  re- 
ferees may  decide.    Gibson,  C.  J. — Ford  v.  Keen,  179. 
ASSIGNMENT. 
1.  An  assignment  of  property  in  trust  to  sell  part  of  it  to  pav  fi>r  advances, 
and  to  retain  part  or  it,  subject  to  the  future  order  ot  we  assignor,  is 
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intended  only  as  a  cover  to  keep  off  execution  creditors,  and  has  pre- 
meditated firaad  on  the  fece  of  it— Hart  v.  M'Farland  et  al.,  182. 

2.  A  oonveyance  by  one  indebted  in  trust  to  sell,  the  grantor  reserring  a 

power  of  appointment  of  the  proceeds,  is  fraudulent  as  to  a  prior  ora- 
tor recovenng  judgment  after  the  grantor  had  appointed  the  proceeds 
to  creditors. 

Where  the  court  had  distributed  the  fund  under  the  trust,  and  the 
assignee  had  delivered  a  check  iot  the  dividend  of  a  creditor,  but  this 
had  been  returned,  the  unpaid  dividend  is  liable  to  an  attachment  ex- 
ecution at  the  suit  of  a  cremtor  of  the  assignor. — Mitchell  v.  Styles,  306. 

3.  An  assignee  for  creditors  had  the  power  to  assent  to  accounts  rendered. 

— Thompson  v.  Fisher  310. 

4.  An  assignment  of  a  judgment  will  carry  with  it  a  right  to  a  mortgage, 

which  secured  the  bond  on  which  the  judgment  was  entered. — Cath- 
carfs  Appeal,  416. 

5.  A  voluntary  assignment  ibr  the  benefit  of  creditors,  in  the  manner  au- 

thorized by  law,  is  not  avoided  bv  the  propertv  being  left  in  the  posses- 
sion of  the  assignor.  To  avoid  the  deed  tne  fraud  must  "hein  (he  as- 
ngmeni  iise^f.  On  the  delivery  of  the  deed,  the  property  in  the  goods 
vests  in  the  assignees  for  the  bienefit  of  creditors,  and  no  subsej^uent 
fraudulent  dealmg  between  the  assizor  and  assignees  can  re-invest 
the  goods  in  the  assignor,  or  render  5iem  liable  to  levy,  as  his  prop- 
erty; the  execution  creditor  stands  in  the  same  position  as  the  as- 
smiees,  and  there  was  no  bona  fide  purchaser  a  party  to  the  suit. — 
Lapp's  Assignees  v.  Shirky  589. 

ASSUMPSIT,    See  Action. 

ATTACHMENT.    For  Attachmbnt  Execution,  see  Execution;  Assign- 
ment 2 ;  Sett-opp  4. 

1.  Justices  of  the  Peace  have  not  iurisdiction,  under  the  act  of  12  July, 

1842,  to  abolish  imprisonment  for  debt,  to  issue  attachment  against  the 
property  of  persons  not  residing  in  the  State. —  VansyckeVs  A]^)eal,  128. 

2.  A  certificate  of  stock  in  a  bank,  in  another  State,  sent  to  an  individual 

here  with  authority  to  sell  it,  is  not  subject  to  foreign  attachment  un- 
der the  laws  of  this  State.— C%m<m(w  v.  Biddle,  223. 

ATTORNEY. 
If  the  assignee  of  a  moiety  of  a  judgment  does  not  have  his  interest 
therein  marked  on  the  aocket,  the  bond  bein^  subsequently  in  the  po8- 
session  of  the  obligee,  who  assigns  all  his  mterest  in  the  judgment 
bond,  without  notice  being  had  by  the  second  assignee  of  the  firmer 
assignment  and  notice  of  assignment  to  the  second  assignee  is  marked 
on  the  record,  the  first  assignee  will  be  postponed  in  favor  of  the  se- 
cond.—i^Acr  V.  Knox,  622. 

AUDITOR. 
An  Executor  has  no  right  to  ask  for  the  appointment  of  an  auditor  to 
make  distribution  of  the  balance  of  his  account. — Ludlam*B  Estate,  188. 

AWARD.    See  Arbitration;  Reference. 

1.  Where  a  pending  action  is  referred  to  arbitrators  or  refbrees,  under  the 

6th  section  of  the  act  of  16th  June,  1836,  relating  to  reference  and  ar- 
bitration, the  agreement  to  refer  need  not  specify  that  the  submission 
be  made  a  rule  of  court ;  that  will  be  implied.  The  act  of  16th  June, 
1836,  did  not  intend  to  deprive  the  parties  of  the  right  to  stipulate  that 
less  than  the  whole  number  of  referees  may  decide.  Gibson,  C.  J. — 
Ford  V.  Keen,  179. 

2.  Where  a  witness,  since  deceased,  was  examined  before  referees,  whose 

award  was  afterwards  erroneously  set  aside  by  the  court,  and  his  tes- 
timony offered  to  be  proved  from  notes  thereof,  taken  by  counsel,  was 
rejected,  because  the  award  had  been  set  aside,  on  the  ground  tiiat  the 


Digitized  by  VjOOQIC 


eeo  INDEX. 

ootui;  considered  the  appointment  of  the  referees  as  a  nullify ;  sach  re- 
jection is  groond  of  error,  if  in  point  of  law  sndi  reference  was  not  a 
nullity,  and  the  award  of  the  referees  oog^t  to  have  be^i  snstahied. 

In  an  agreement  to  refer  to  referees  an  aoticm  pendmg  in  court,  or 
perhaps  where  there  is  a  simoltaneons  affreem^tit  to  commence  one,  it 
18  not  necessary  under  either  the  acts  of  1705  or  1806,  Hiat  Ihe  parties 
provide  that  the  submission  be  made  a  r^Ue  of  eouri.  Such  consent 
will  be  implied  in  the  absence  of  a  contradictory  proviuon. 

Sealing  the  award  is  dispensed  with  by  the  act  of  28di  March,  1808. 

Our  courts  will  give  effect  to  an  award  made  under  a  submlsssionY 
according  to  its  terms. — McAdams  ▼.  StUufdl,  90. 

BAIL. 

Bail  under  the  33d  section  of  the  act  of  12th  July,  1842,  to  abolish  im- 
prisonment for  debt,  are  not  released  from  liability  by  the  property  of 
the  defendant  being  levied  upon  and  sold  under  a  subsequent  execu- 
tion.—icrc*  V.  Stichter,  86. 
BANKRUPT. 

1.  A  certificate  of  the  discharge  of  a  bankrupt  need  not  set  out  ^le  whole 

record. 

A  certificate  of  the  discharge  of  a  bankrupt,  obtiuned  hj  another 
person  tiian  the  bankrupt,  is  as  valid  for  the  puipoies  of  evid^iee,  as 
the  one  given  to  the  bankrupt  himself. 

As  to  what  b  the  proper  form  of  such  a  certificate,  see  this  case. — 
Pennell  et  al,  v.  Perctvat, 

2.  A  promise  by  a  bankrupt  after  his  discharge,  to  pay  a  debt  existing 

against  him  before  his  discharge,  is  bindine  upon  him.  See  Ckmfori 
V.  Eisefibiie — decided  at  Harrisburg  in  1849. — Haines  v.  SUufffisr,  541. 

BILL  OP  EXCEPTIONS.    See  Peacticb  2. 

BILL  OF  EXCHANGE.    See  Pboxissort  Note. 

BOAT.    See  Corporation. 

BREACH  OF  PROMISE.    See  Bvidincb,  9. 

CERTIFICATE,  LOST.    See  Action,  2. 

CHARGE  OF  COURT. 
Where  a  rule  of  Court  requires  exceptions  to  be  taken  to  tibe  charge  of 
the  court  before  the  verdict  is^received,  where  this  is  not  done,  excep- 
tions to  it  will  not  be  reviewed  on  error. — McAdama  v.  StUwdl^  90. 

As  to  mode  of  bringing  the  opinion  of  the  court  ap(m  the  record,  see 
Practicr  2,  3. 

CHANCERY.    See  Court,  1 

CHECK.    See  Evidencb,  5. 
A  check  payable  to  A  B  or  beftrer,  is  not  evidence  of  money  lent  and  ad- 
vanced to  A  B,  by  the  drawer  of  the  check. — Flemming's  Executors  v. 
ItOain,  177. 

CHURCH.  See  Taxes,  4. 
By  a  fundamental  article  of  the  discipline  of  the  Methodist  Episcopal 
Church,  the  ri^ht  of  ordaining  elders  and  appointing  their  charges  is 
vested  in  the  bishops.  A  charter  was  granted  to  a  congregation  repre- 
sented by  trustees,  recognizins  their  connection  with  tlmt  diurch.  An 
amendment  to  the  charter  whose  object  b  obscure,  will  not  be  con- 
strued to  ^ve  the  right  to  the  trustees  of  the  con^gation  of  electing 
the  elder  m  charee,  where  the  effect  would  be  to  violate  the  fundamen- 
tals of  the  discipune  of  the  M.  E.  Ch.,  to  which  the  congr^ation  pro- 
fess to  adhere,  and  where  the  usage  for  thirty  years  has  l^n  in  accord- 
ance with  the  discipline. — <>^nn*th  ex,  rel.  MtUer  ei  oLy.  Comishj  288. 


Digitized  by  VjOOQIC 


E^EX.  661 

COMMONWEALTH. 
A  right  of  the  commonwealth  will  not  be  destroyed  by  the  Uehes  of  ito 
e^nta.—HiKbnlen  t.  The  Com'ih.  617. 

COMPENSATION.    See  Ejictmint,  1. 

CONDITION.    See  Estate,  5. 

CONSIDERATION.    See  Action,  3;  Conteact,  7. 

CONSTITUTIONAL  LAW. 

1.  The  act  of  16th  April,  1840,  relative  to  claims  for  pitching  and  paving 

streets  and  allejrs,  and  for  curbing,  la^ng  water  pipe,  &c.,  in  the  in- 
corporated districts  of  the  Northern  Liberties,  in  the  coun^  of  Phila- 
delphia, which  provides  tiiat  the  clum  filed  for  any  such  services  may 
be  read  in  evidence,  is  oonstitntional. — The  NorOum  Liberiies  v.  jS^. 
John's  Churchy  104. 

2.  Substantive  alterations  of  a  charter  without  request  or  assent  of  a  corpo- 

ration, are  unauthorised  interfer^oes  with  its  franchises. — Cam'^  v« 
CfU^ghome,  133. 

3.  How  an  assent  to  an  alteration  is  to  be  given.    See  do. 

4.  Thou^  the  power  of  the  Le^sUture,  in  virtue  of  the  ri^t  of  eminent 

domain,  to  establish  a  turnpike  eate  in  the  street  of  a  city  is  not  to  be 
questioned,  yet  the  grant  or  such  a  right  is  not  to  be  inferred  without 
an  express  enactment  The  words  reued  upon  here  "  to  erect  gates  in 
Manor  street  or  elsewhere,  according  to  the  provisions  of  the  original 
act,"  are  too  indefinite;  besides,  the  original  act  does  not  spef3c  of 
Manor  street.  And  the  word  "  elsewhere^'  b  too  indefinite  to  found  a 
right  upon.  The  legislature  meant  by  Manor  street  nothing  more  than 
Manor  road.    StormfeUz  v.  Manor  Tumpikef  555. 

CONTRACT. 

1.  A  contract  of  guaranty  is  not  to  be  inferred  from  the  words  "  for  valua- 

ble consideration,"  in  such  transfer. — Search's  Appeal^  108. 

2.  Where  one  contracts  for  a  machine,  which  when  deuvei^d  turns  out  to 

be  defective,  and  it  is  taken  away  by  the  maker  to  be  put  in  order,  and 
it  is  returned ;  If  still  defective,  it  is  the  dutr7  of  the  vendee  to  return 
tiie  machine  to  the  maker,  or  at  least  to  notify  him  of  the  defect ;  and 
if  he  does  not  do  so,  the  maker  can  recover  as  much  as  the.mach^e  is 
worth. — Frankenfidd  v.  Freyman,  56. 

3.  Though  the  terms  of  a  sale  be  cash,  a  subsequent  delivery  without  pay- 

ment, passes  the  property  to  the  vendee,  not  only  as  against  all  the  rest 
of  mankind,  but  affainst  the  vendor  himself. 

In  such  a  case,  &e  only  remedy  agunst  the  vendor  is  an  action  on 
the  contract  to  recover  the  price. 

If,  on  a  sale  for  cash  the  vendee  takes  away  tiie  goods  without  pay- 
ment, the  vendor  should  immediately  retake  uiem,  and  may  do  so  ^en 
necessary,  even  by  force.  By  lying  by  and  makinj^  no  complaint  in  a 
reasonalne  time,  he  consents  to  the  absolute  transter  of  the  property, 
and  it  is  oonsequentiy  complete  against  all  the  world. — Bowen  v.  Mr%, 
146. 

4.  A  parfy  to  a  contract  acting  in  violation  of  his  agreement,  forfeits  his 

right  to  the  consideration,  which  is  entire,  where  from  the  nature  of 
the  agreement,  the  extent  of  the  damages  resulting  from  his  conduct, 
are  not  capable  of  proof. — Fimlke  v.  Harding,  242. 

5.  A  being  liable  on  certain  notes  siven  for  the  accommodation  of  B,  exe- 

cuted a  bond  and  mortgage  to  C,  which  it  was  declared  was  in  trust  to 
secure  the  payment  of  those  notes  by  instalments,  as  they  were  from 
time  to  time  renewed.  A  few  days  afterwards  A  and  H  executed  a 
deed  whereby  B  agreed  to  pay  the  notes  and  the  renewals  according  to 
the  agreement  between  A  and  C,  in  consideration  of  which  A  agreed 
that  alter  the  notes  were  paid,  B  should  have  tiie  mortgage  to  his  own 
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use.  This  agreement  being  under  seal,  is  irrevocable  by  A  and  re- 
quires no  consideratiou  to  support  it. 

Nor  is  it  rescinded  by  a  partial  {iedlure  of  B  to  perform  his  stipula- 
tion to  pay  the  notes,  for  the  injury  can  be  exactly  ascertained,  and  10 
thus  capable  of  compensation. — l^rd  v.  l*<Uton,  ^8. 

6.  Where  the  facts  on  which  a  contract  under  seal  is  fi)unded,  are  mutually 

understood  by  the  parties,  or  where  litey  have  an  opportuni^  of  know- 
ing them,  but  a  mistake  was  made  as  to  the  legal  effect  of  tnem,  relief 
wul  not  be  extended  to  the  party  complaining. — McAmnck  and  Ifxft 
T.  LaugUin^Zll, 

7.  It  is  not  necessary  that  a  contract  should  be  signed  by  both  pariiee,  it 

may  be  good  if  signed  by  one  only ;  the  assent  of  the  other  may  be  in- 
ferred from  his  possession  of  the  paper,  and  other  circumstances.  The 
consideration  of  defendant's  promise  was  a  promise  or  implied  agree^ 
ment  by  the  plaintiff  to  transfer  the  stock,  wnich  was  the  sul^ject  mat- 
ter of  the  contract — Flannery  t.  Deckert,  505. 

CORPORATION.    See  Constitutional  Law  ;  Taxes  ;  Mob. 

1.  A  foreign  corporation  may  lawfully  take  a  lease  of  an  office  in  this  State, 

in  which  to  transact  its  business. 

To  contract  for  such  a  lease  is  within  the  usual  powers  of  the  Presi- 
dent of  a  corporation ;  and  his  declarations  at  the  time  of  making  the 
contract  for  whom  the  office  was  wanted,  are  admissible. — SteambocU 
Company  v.  McCtiteheon  and  Coltins,  13. 

2.  The  ordinance  of  the  commissioners  of  the  district  of  the  Northern  lib- 

erties, requiring  persons  owning  or  occupying  property  in  the  said 
district,  which  has  been  assessed  for  the  expense  of  laying  water  pipes, 
to  introduce  the  water  into  the  district,  to  pay  to  the  Treasurer  the 
amount  of  the  assessment,  and  that  in  default,  such  persons  shall  be 
charged  with  interest,  was  within  the  corporate  powers  of  the  oommis-^ 
sioners. 

The  costs  of  collection  followed  the  debt,  but  the  commission  of  ten 
per  cent,  is  not  authorized  by  the  ordinance,  and  would  be  beyond  its 
power.  See  Nor,  Lib.  v.  St.  John's  Church,  104 ;  also,  Thomas  v. 
Nor.  Lib.,  117  ;  also.  Nor.  Lib.  v.  SuxUn,  113. 

3.  Substantive  alterations  of  a  charter  without  request  or  assent  of  a  corpo- 

ration, are  imauthorized  interferences  with  its  franchises. 

Such  assent  may  be  inferred  from  such  acts  or  omissions  as  would 
ndse  a  presimiption  in  the  case  of  natural  persons. 

But  the  assent  must  be  given  by  the  body  who  compose  the  corpora- 
tion ;  and  where  this  body  is  the  stockholders,  the  diiectors  or  troiBtees 
have  no  power  to  accept  or  reject  such  alterations. 

The  quo  warranto  act  of  13th  April,  1840,  is  hi^y  remedial  and 
should  De  liberally  construed. 

A  corporation  does  not  become  defunct  from  a  simple  neglect  to 
elect  cheers,  whilst  the  capacity  to  elect  remains  in  the  members. 

To  make  yalid,  as  the  act  of  corporation,  a  vote  of  acceptance  of  an 
act  altering  a  charter,  it  should  be  passed  at  a  meeting  duly  convened 
after  notice  to  all  the  members ;  and  ihe  election  of  corporate  officers 
in  pursuance  of  a  new  or  the  alteration  of  an  old  charter,  is  but  pre- 
sumptive evidence  of  such  prior  acceptance. 

The  opportunity  to  deliberate,  and  if  possible  to  convince  their  fel- 
lows, is  the  right  of  a  minority,  of  which  they  cannot  be  deprived  by 
the  arbitrary  will  of  the  majority. 

The  purview  of  the  12th  section  of  the  act  of  13th  April,  1840, 
{Pamph.  Laws,  323,)  covers  all  questions  arising  on  writs  of  9110  war- 
ranto between  rival  claimants  of  elective  offices — Com'th  ex,  w.  C^ag- 
hometal.y.  Cullenetal.,lZZ. 
COURTS.    Indictment,  2. 
1.  The  order  or  decree  of  a  court  of  Common  Pleas,  sitting  in  Chancery, 
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should  oonfonn  to  the  prayer  in  the  bill.  The  better  opinion  seems  to 
be  that  the  special  decree  suited  to  the  case  of  the  parties,  should  be 
asked  for  in  the  bill.  A  Chancellor  will  make  no  decree  where  the 
respondent  swears  directly  in  answer  to  the  allegations  in  the  bill.  In 
sucn  cases  there  must  be  another  witness,  or  else  oorroboratins  circum- 
stances to  overbear  the  defendant's  answer. — Horton^a  AppecS,  67. 
2.  As  to  power  of  Quarter  Sessions  as  to  Fire  Oompaniea,  see  j^^.  Lib. 

Hose  Comply.,  193-4. 
Z,  A  security  on  appeal  firom  the  Orphan's  Court  may  be  signed  in  blank 
and  subsequently  filled  up  by  the  clerks. 

The  court  will  not  quash  an  appeal  which  is  perfected  within  three 
years,  although  the  appellee,  being  a  stake  holder,  has  paid  the  money 
in  accordance  with  the  decree  before  the  certiorari  issued.  And  where 
this  appeared  to  have  been  done,  the  court  reversed  the  decree  below, 
and  declared  the  appellant  entiUed  to  the  fund  without  directing  fur- 
ther inquiry. 

Where  there  is  a  reference  to  a  master  to  ascertain  the  amount  due 
under  a  decree,  the  court  will  not  hear  testimony  taken  b^ore  him, 
except  so  far  as  it  relates  to  the  account  directed. 

A  Dill  of  review  will  not  be  granted  to  inquire  into  the  correctness 
of  a  decree  reversing  a  decree  below,  on  the  ground  that  there  were 
facts  which  show  the  decree  below  to  have  been  correct,  but  which 
were  not  brought  before  the  court  at  the  hearing,  where  they  were 
known  at  the  hearing  below. 

Nor  because  afler  Uie  decree  below,  and  before  certiorari  issued,  the 
appellee  being  a  trustee,  without  notice,  after  search  of  an  affidavit  for 
appeal  made,  and  under  the  advice  of  counsel,  paid  away  the  money 
in  accordance  with  the  decree.  There  being  no  allegation  that  such 
payment  was  compulsory. — Costen's  Appeat,  292. 

COSTS.    See  Exsoutors  and  Administrators. 

CUSTOM.    See  Evidknce,  1.      ' 

COVENANT. 
1.  When  A  takes  a  lot  of  ground  on  ground  rent,  and  afterwards  makes  a 
parol  contract  with  B  for  the  premises,  on  ground  rent,  and  B  is  put 
into  possession  of  the  preniises  and  performs  his  part  of  the  contract 
with  A ;  and  afterwaras  A  purchases  i?ie  ground  rent  and  sells  the 
same  again  to  C,  such  purcnase  of  the  ^und  rent  by  A,  does  not 
enure  to  the  benefit  of  B ;  it  is  not  an  extmguishment  of  the  ground 
rent,  nor  does  ihe  same  merge  in  the  fee. 

In  an  action  of  covenant  by  an  assignee  of  the  ground  rent,  claim- 
ing through  prior  assignments  of  the  said  rent  against  A,  who  took  up 
the  lot  on  ground  renC  instituted  against  A  afler  a  parol  contract  for 
the  ground  made  by  A  with  B,  it  is  not  necessary  to  notify  B  as  terre 
tenant ;  and  the  sale  of  the  premises,  on  execution  on  the  judgment  in 
the  said  action,  divests  the  title  of  B,  as  well  as  of  A. 

To  take  a  case  out  of  the  statute  of  frauds  and  perjuries,  the  parol 
contract  of  sale  should  not  only  be  established  by  competent  proof,  but 
it  should  be  clear,  definite  and  unequivocal. — Cliamley  v.  Hansburf/,  10. 

DAMAGES. 

A  tenant  for  life  may  alone  have  a  proceeding  to  assess  damages  done  to 
her  life  estate,  by  the  construction  of  the  leading  railroad ;  or  she  may 
join  with  those  entitled  in  remainder,  and  have  Uie  damage  done  to  the 
entire  fee  assessed.  An  objection  to  a  proceeding  ex  delicS>f  on  account 
of  the  omission  of  a  party,  should  be  taken  advantage  of  by  a  plea  in 
abatement — Railroad  v.  Boyerf  497. 
As  to  damages,  see  also  Reagan  v.  Orim,  508. 

DEATH.    See  Verdict. 
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DEED.    See  Estate  Tail  ;  Paetkbbship,  3 ;  See  Mortoaob,  1. 

1.  Where  there  is  a  deyise  in  fee  with  aa  abBolute  direotioii  to  sell,  for  the 

purpose  of  distribution,  a  cowoeyanM  of  the  land  bj  a  deyisee  passes 
nis  interest  in  the  prooeeds  when  sold  under  Hie  trusts  of  the  wiiL 

Powers  of  attorney  and  conyeyanoes  relating  to  suoh  an  interest,  and 
professing  to  treat  it  as  real  estate,  may  be  recorded  under  the  acts  of 
assembly  for  recording  deeds,  &o.,  rmating  to  real  estate. — ChtietCt 
Aj^pealy  292. 

2.  In  a  wiU^  the  legal  foroe  of  the  word  1ieir9,  may  sometimes  be  controlled 

by  the  context,  but  not  so  in  a  deed ;  it  is  in  a  deed  a  term  <^  art — 
Uiltman  y.  Boualaugh,  344. 

3.  An  instrument  cannot  be  pardy  a  deed,  and  partly  of  a  testamentary  char- 

acter ;  it  must  be  exolusiyely  a  will,  or  it  is  a  deed,  as  distinguished 
from  a  will. 

The  construction  of  a  deed  is  not  to  be  relaxed  by  any  thing  in  the 
will  of  the  grantor,  which  preceded  it.  It  b  not  competent  to  shew  an 
actual  intention  contrary  to  the  legal  effect  of  the  deed. — Idem. 

DEFALCATION.    See  Set-ofp. 

DEVISE.    See  Will. 

DEVISAVIT  VEL  NON.    See  Executor,  5. 

DISTRICT  COURT. 
Where  a  claim  filed  under  the  Mechanics'  lien  law  for  an  amount  ex< 
ceedine  $300,  is  filed  against  seyoral  houses,  but  wliere  the  claim  is 
apportioned,  the  District  Court  at  Philadelphia  has  jurisdiction  by 
Bcirt  facias  as  to  one  of  the  apportioned  claims  below  $100. — Woodrvff 
€t  al,  y.  Chamben,  132. 

DIVORCE. 
A  bond  eiyen  by  a  husband  to  the  guardians  of  the  poor,  conditioned 
for  the  support  and  maintenance  of  his  wife,  who  haa  left  lus  house,  is 
a  bar  to  his  successM  prosecution  of  a  proceeding  for  a  divorce,  for 
wilful  and  malicious  desertion,  under  the  proyisions  of  the  act  <^  tiie 
13th  of  March,  1815.— Fanfoer  y.  Vanleer,  211. 

DOWER.    See  Widow,  1,  2. 

1.  The  term  dotoer  in  the  11th  section  of  the  act  of  April,  1833,  rslaling  to 

last  wills  and  testaments,  is  to  be  construed  according  to  its  common 
law  meaning ;  and  is  therefore  different  from  the  shwe  nyen  to  the 
widow  by  the  first  section  of  the  intestate  act  of  April,  1833.  Under 
the  claim  of  (fotoer,  the  widow  of  a  testator  who  left  no  cluldren,  is  nol 
entitied  to  any  share  of  the  personal  estate  of  her  husband,  or  to  a 
moiety  of  the  profits  of  his  real  estate. — SkmerskitK  y.  JSemAonf  s  Ex- 
ectUors,  518. 

2.  An  assignment  by  an  insolyent  debtor  in  1822,  under  a  compulsory  pro- 

ceeding, and  sale  and  conveyance  by  his  trtt8tee»  does  not  divest  his 
wife's  right  of  dower. — EberU  v.  Fisher, 

EJECTMENT.    See  Partition  2;  Warrant  and  SintyBT  1;  HrsBAim  anp 

WIFE  5. 

1.  Where  a  testator  devised  two  tracts  of  land  to  different  persons,  bat  the 
devisee  of  the  second  tract  elected  to  take  the  first,  ana  more  valnable, 
by  a  paramount  titie,  the  devisee  of  the  first  tract  may  recover  in  eject- 
ment the  second  tract  Though  where  the  land  footed  is  of  inferior 
value  to  the  land  rejected,  ccmpensaUon  may  be  the  rule  in  equity, 
which  compensation  our  Orphans'  Court,  under  the  acts  of  29th  llUreh, 
1832,  and  16th  June,  1836,  may  enforee  by  sequei^kration,  or  otfaw  loo- 
cess;  yet  where  the  vslue  of  the  land  rejected  is  inferior  to  the  umd 
taken,  the  land  rejected  is  forfeited  by  uie  act  of  election  and  may  be 
tecovered  in  ^eotment— Xevt«  et  al.  y.  Lewis  $t  al.  79. 
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2.  Where  it  is  alleged  in  a  caae  stated,  in  an  action  of  ejectment,  that  the 

lineal  and  collateral  heirs  of  a  remote  ancestor  from  whom  the  estate 
came,  became  extinct,  to  far  as  the  parties  know,  it  is  sufficient  evidence 
from  which  the  jnry  may  find  that  there  are  no  such  heirs,  and  to  find 
in  favor  of  persons  claiming  as  being  the  next  of  kin  of  the  intestate, 
vn^out  regard  to  the  ancestor  or  other  relation  from  whom  the  estate 
came;  agreeably  to  the  provisions  of  the  Seventh  section  of  the  intes- 
tate act  of  1833.— Doirtfb  et  al.  v.  Thomas  et  ai,  41. 

3.  The  tenant  of  a  house  which  had  encroached  on  the  adjoining  lot  more 

than  twenty-one  years,  vras  informed  that  a  survey  had  been  made  by 
the  adjoining  owner  with  the  intention  of  building  on  the  true  line. — 
He  declined  examining  it  and  expressed  his  satismction,  and  directed 
the  wall  to  be  put  up  on  the  line.  After  the  work  was  commenced  the 
license  became  irrevocable,  and  the  tenant  cannot  recover  in  ejectment 
for  the  hmd  occupied  hj  the  new  party  walL 

Where  a  frame  buildmg  is  erected  whose  wall  extends  nine  inches 
over  ihe  line  of  the  land,  and  afterwards  a  cellar  is  dug  and  the  watt 
placed  on  the  line,  it  seems  that  there  is  no  adverse  possession  by  the 
occupation  of  the  encroachment  by  the  wall  of  the  house. — Marsh  v. 
TTecfcrZy,  250. 

4.  A  mortgage  of  the  wholepremises  by  a  co-heir,  is  not  conclusive  evi- 

dence or  an  ouster. —  Wuson  v.  CoUishaw,  276. 

5.  Deeds  for  land  sold  under  U.  States  laws,  for  payment  of  taxes,  by  the 

collector  of  intemid  revenue,  vnthout  proof  of  authority  or  perfonn- 
ance  of  prerequisites  on  his  part,  are  nci  even  prima  facie  evidence  of 
ri^t  ana  title  on  the  part  or  the  purchaser  unaer  them. 

in  an  action  of  eiectment,  evidence  of  former  admissions  hj  defen- 
dant's fatiier,  that  ne  was  the  tenant  of  plaintiff,  accompamed  with 
evidence  that  defendant  resided  on  the  premises  with  his  father,  and 
had,  from  that  time  and  after  his  father's  death,  continued  t<»^main 
there»  up  to  the  present  time,  vnll  not  preveitt^^e* defendant,  who 
claims  merely  by  his  own  naked  possession,  frotO^m^ng  the  plaintHOT's 
title.  The  facts  in  such  a  case  constitute  no  sudf  privity  of  estate  and 
possession  between  the  father  and  son,  Mii^mske  the  admission  of  the 
former,  that  the  plaintiff  was  his  landlord,  bidding  upon  the  latter. — 
Emery  v.  Harrison,  317.  '  *' 

6.  It  is  the  duty  of  a  defendant  in  an   ejectmti&t,  if  he  does  not  dispute 

the  whole  of  the  plaintiff's  claim,  to  enter  hfe  defence  for  such  part  as 
he  disputes.    If  he  pleads  the  general  issue,  he  admits  himseff  to  be 
in  possession  of  the  whole  of  the  land  daimM  in  the  writ — Ulsh  v. 
Strode,  ^Z, 
Owner  of  a  mortgage  can  maintiun  ejectment — FluckY.  Bepiogle,  405, 

ELECTION.    See  Ejictment,  1 ;  Widow,  2. 

EQUITY.    SeeCouBT. 

ERROR.    See  Awakd;  CkHTRTS,  3 — ^Indictiont  1  and  2. 

1.  Where  it  is  apparent  from  the  record  that  there  is  no  error,  the  writ  may 

be  quashed  Defore  the  return  day. — Davis  v.  Hood,  171. 

2.  Where  a  defendant  who  has  appealed  to  the  oourt  of  Common  Pleas 


from  an  alderman,  or  justice  of  the  peace,  allows  thejudgment  against 
him  to  be  affirmed  there  without  trial  under  a  rule  of  court  for  defralt 
of  appearance,  when  his  cause,  which  had  been  properly  set  down  on 
the  trial  list  is  called,  he  cannot,  on  a  writ  of  error,  object  that  the  ac- 
tion had  been  misconceived;  but  the  plaintiff  will  be  considered  as 
having  obtained  all  the  benefit  which  he  could  have  claimed  under  the 
act  of  1810,  curing  defects  in  form  and  substance  on  appeals  from  iuft- 
tices  of  the  peace,  if  tiie  question  had  been  raised  in  the  appellate 
court  bdow. 
A  judgment  under  the  circumstances  stated,  in  pursuance  of  the 

VOL.  L — ^2q. 
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preoeding  rule  of  oourt»  merely  affinns  the  judgment  of  the  msLaetnAe, 
It  b  not  rendered  upon  the  pleadings  in  the  caee»  and  no  defect  in  them 
can  be  objected  to,  upon  a  writ  of  error. — EUemton  ¥.  Fenmmore,  173. 

3.  Where  a  rule  of  court  requireB  exceptions  to  be  taken  to  the  charge  of 

the  court,  before  the  yeraict  is  receiyed;  where  this  is  not  done,  excep- 
tions to  it  will  not  be  reriewed  on  error. — McAdam^  Exeeuton  t.  Sm- 
wea,90, 

4.  A  submission  to  arbitration  in  Pennsylyania,  is  a  departure  firom  the 

pleadings ;  and  this  court  will  not  reyerse,  on  the  ground  of  a  yaiianee 
between  the  award  and  the  pleadings. — Grier  y.  BQger,  58. 

5.  Where  the  court  below  erroneously  rejected  eyidenoe  constituting  a  de- 

fence to  a  d^mte  portion  of  the  plaintiff's  daim;  this  court  w}ll  not 
for  that  cause  reyerse  the  judgment,  \mt,  with  the  asswit  of  the  plain- 
tiff below,  10122  modify  U,  hj  deducting  firom  the  amount  Ihereo^  tiie 
sum  to  which  the  rejected  eyidence  constitttted  a  defence,  leaying  it  to 
stand  for  the  residue. — Thomas  y.  Nor,  Lib.  117. 

6.  Where  the  death  of  a  defendant  b  euggested,  after  jud^nent  on  the  Yet- 

diet,  it  will  furnish  no  nound  for  interfering  with  uie  yerdict — Mc- 
Adams'  Executors  y.  SmweU,  90. 

7.  The  question  of  preliminary  proof  is  for  the  court,  but  the  jury  must 

determine  the  authenticity  of  the  papers ;  hence  where  under  a  gener- 
al objection  to  ex  parte  amdayits,  the  court  permitted  them  to  be  read 
to  the  jury,  as  eyidenoe  that  preliminary  proof  had  been  giyen,  it  was 
held  not  to  be  a  ground  of  reyersal. 

Unless  there  was  a  prayer  for  specific  instructions,  it  it  not  error  in 
the  court  to  omit  to  draw  the  attention  of  the  jury  to  the  distinction 
between  the  goods  coyered  by  the  policy,  and  those  not  included  there- 
m,  which  haye  been  destroyed. 

Where  &  bill  of  exceptions  was  tak^i,  in  the  Nisi  Prius,  this  court 
cannot  notice  an  assignment  of  error,  thai  the  court  had  refused  to 
grant  a  motion  for  a  new  trial.  Nor  has  this  court  the  power  to  re- 
view the  decision  of  the  Nisi  Prius,  on  a  motion  fn  a  new  trial,  on 
matters  of  fact~J3e»n  v.  FranHin  Ins,  Co.  247. 

8.  Where  the  District  Court  set  aside  a  yerdict  for  the  pUintS^  and  entered 

judgment  of  non  suU,  and  this  judgment  was  revened  in  error,  a  venire 
de  novo  is  of  course. — Wharton  y.  mUiamson,  273. 

9.  Though  the  judtfe  was  wron^  in  his  reasoning  that  tiie  statute  of  limi- 

tations was  a  bar,  yet  as  his  judgment  was  ngh^  it  will  not  be  reyer- 
aed.— GM  v.  Forter,  633. 

10.  Upon  a  second  trial  of  a  cause  in  which  a  former  jud^ent  has  beea 
reyersed,  the  counsel  of  either  party  has  not  a  legal  n^  to  read  to 
the  jury,  the  opinion  of  the  Supreme  Court.  The  juir  are  to  take  the 
law  of  the  case,  not  firom  the  report  of  a  former  trial  of  it,  but  from  the 
presiding  <)^udge,  whose  direction  is  a  subject  of  rerision.  The  case  of 
Noble  vs.  McOlintock,  Q  W.db  Ser.  58,  explained. 

A  court  of  Common  Pleas  has  a  right  to  make  roles  as  to  the  pre- 
sentation of  pdnts :  and  it  is  not  error  to  refiise  instruction  where,  ao- 
cording  to  the  rule,  they  haye  not  been  submitted  to  the  opposite  coon- 
sel.— -Sitneff  y.  Staugfer,  541. 

XSTATS.    See  Land,  1 ;  Waatx,  L 
L  A  motion  relative  to  deed  to  bar  an  estate  tail,  p.  146. 

2.  A  husband  is  not  entitled  to  curtesy  in  an  estate  held  in  trust  for  the 

separate  use  of  his  wife,  as  a  feme  sole,  so  that  the  same  shall  not  be 
in  the  power,  or  subject  to  any  debt,  contract  or  engagement  of  her 
husband.— /Sitoto  y.  McKibbin,  267. 

3.  A  conyeyanoe  of  real  estate  to  a  married  woman  "  dorinc  her  natural 

life,  and  afler  her  decease  to  the  heirs  of  her  body,  and  to  them  and 
their  hdrs  and  assigns  forever^''  creates  an  estate  tail  in  such  married 
woman,  which  at  her  death  descends  to  her  eldest  son,  aa  heir  at  oom- 
men  law. — SUcman  y.  Bouslaugh,  344. 
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4.  An  executed  oonveyance  of  a  leoal  estate  to  a  married  woman,  passes  to 

her  a  le^  and  not  an  equitable  estate. — Idem, 

5.  Where  a  testator  oonvejed  real  estate  to  his  daughter,  a  married  woman, 

and  to  her  heirs,  and  the  assigns  of  her  heirs,  under  and  subject  to  a 
certain  article  of  agreement  bearing  even  date  with  the  indenture,  with 
clause  of  warranty  and  '*  subject  as  a£[>re8aid  ;**  and  the  husband  and 
wife  covenanted  and  agreed  m  the  articles,  that  if  the  decease  of  the 
wife  should  take  place  and  she  should  not  leave  lawM  issue  or  issues, 
that  would  live  to  the  age  of  twenty-one  years,  that  in  that  case  the 
premises  shall  then  descend  and  come  to  tne  heirs  of  the  father,  and 
the  indenture  shall  cease  and  become  absolutely  void.  Heldy  that  the 
daughter  took  a  fee  simple,  dependent  on  the  condition  of  leaving  chil- 
dren who  should  live  to  attain  full  age-^and  this  having  failed,  her  es- 
tate determined  by  her  death,  and  a  fee  vested  in  the  right  heirs  of  Uie 
grantor. — Westenberger  v.  Beist,  594. 

6.  A  life  estate  is  not  the  subject  of  levy  and  sale. — Eyrkk  v.  Hdrick^  488. 

EVIDENCE.    See  Witness  ;  Constitutional  Law,  1 ;  Orphans'  Court,  3 ; 
Husband  and  Wife,  4 ;  Trust,  3,  4. 

1.  A  ship  being  about  to  sidl  for  a  foreign  port,  a  person  desirous  of  sailinja; 

in  her,  pays  for  his  passage,  ai^d  the  receipt  for  the  same  expresses  it 
to  have  Doen  ^aid  for  his  cabin  passage  in  the  ship,  to  sail  to-day  for 
Liverpool ;  this  amounts  to  a  contract  to  oarrr  the  passenger  to  the 
destined  port ;  and  should  the  ship  be  lost  on  the  voyage,  the  passen- 
ger may  recover  from  the  owners  of  the  vessel^  (whose  agent,  me  cap- 
tain received  the  same,)  the  amount  paid  for  his  passage. 

To  prove  a  usage  or  custom  that  such  an  agreement  amounts  to  a 
mere  right  of  passage,  subiect  to  any  contingency  which  may  occur  on 
the  voyage,  the  proof  should  be  of  a  usage  certain,  uniform,  and  so  no- 
torious as  probaoly  to  be  known  to  the  parties  entering  into  the  con- 
tract ;  and  it  cannot  be  proved  by  single  isolated  instances. 

It  is  not  error  for  the  court  to  refuse  proo^  on  the  part  of  the  defend- 
ants, that  the  captain  of  the  vessel  had  laid  in  the  usual  provisions  for 
the  voyage. 

Passage  money  and  freight  are  governed  by  the  same  rules  of  law. 
—Cop«  <rf  oZ.  V.  Doddy  33. 

2.  The  acceptance  of  a  due  bill  on  settlement,  and  the  giving  of  a  receipt 

in  full  tor  ^e  due  bill,  is  ovlj  prima  facie  evidence  of  settlement,  and 
not  conclusive,  and  may  be  explained  by  parol  evidence. — Gue  v. 
Kline,  60. 

3.  Where  it  is  alleged  in  a  case  stated  in  an  action  of  ejectment,  that  the 

lineal  and  colmteral  heirs  of  a  remote  ancestor  from  whom  the  estate 
came,  became  exUnct,  so  far  as  the  parties  know,  it  is  sufficient  evidence 
from  which  the  jury  may  find  that  there  are  no  such  heirs,  and  to  find 
in  favor  of  persons  claiming  as  being  the  next  of  kin  of  die  intestate, 
without  regard  to  the  ancestor  or  other  relation  ^m  whom  the  estate 
came,  agreeably  to  the  provisions  of  the  eleventh  section  of  the  intes- 
tate act  of  1833.— l>oioea  et  al.  v.  Thomas  et  al,  41. 

4.  In  an  action  to  recover  a  sum  of  monev  paid  for  a  promissory  note,  on 

which  the  indorsement  was  forged,  brought  by  the  purchaser  of  the 
same,  against  one  whose  name  was  indcnrsed  upon  the  note,  and  where 
the  suit  was  brought  upon  a  receipt  given  by  the  defend^t,  acknowl- 
edging the  receipt  of  the  mone^,  to  recover  wluch  the  action  was 
brought;  the  mcucer  of  the  note  is  a  competent  witness  to  contradict 
the  receipt,  and  to  shew  that  the  money  stated  in  tiie  receipt  was  not 
in  fact  received  by  the  defendant,  but  by  the  witness ;  and  that  the  de- 
fendant had  no  interest  in  the  transaction. 

It  is  also  competent  for  defendant  to  shew  that  he  was  requested  by 
plaintilF  tosign  said  receipt,  as  he  was  a  broker,  in  order  in  the  view  of  the 
parties,  to  make  legal  the  loan  of  mon^  at  a  higher  rate  than  the  legal 
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rate  of  disoonnt;  and  not  with  the  view  of  hh  bmg  liable. — DuUon 
V.  IYWcn,46. 

5.  A  check  payable  to  A  B  or  hearer^  is  not  evidence  of  money  lent  and  ad- 

vanced to  A  B,  by  the  drawer  of  the  check. — FUmmin^i  Executors  v. 
McClain,  177. 

6.  It  is  not  necessary  to  call  all  of  the  subscribing  witnesses  to  an  instru- 

ment of  writing  to  prove  its  execution. 

Where  there  is  a  rule  of  court  requiring  that  a  plea  of  turn  est  factum 
be  verified  by  affidavit,  such  affidavit  must  be  made. — McAdams' Execu- 
tors V.  StUwkl, 

7.  To  contract  for  such  a  lease  of  an  office,  is  within  the  usual  powers  of 

the  President  of  a  corporation ;  and  his  declarations  at  the  time  of 
making  the  contract,  for  whom  the  office  was  wanted,  are  admissi- 
ble.— SteambocU  Company  v.  McCuicheoHy  13. 

8.  As  to  evidence  in  actions  on  municipal  claims,  see  Nor.  Lib.  v.  ThomaSy 

117 ;  Nor.  Lib.  v.  St.  John's  Church,  104. 

9.  The  declarations  of  a  crier  at  Orphans'  Court  sale,  not  admissible  to 

contradict  the  conditions  of  sale  which  had  been  publicly  read — nor 
are  the  declarations  of  the  adminis^titor  made  years  after  me  sale,  and 
afl»r  deed  made  and  accepted — ^nor  the  understanding  of  persons  pre- 
sent at  the  sale  admissible  for  the  same  purpose. — Vandeverr.  Ba- 
ker, 121. 

10.  Before  evidence  can  be  given  of  the  contents  of  a  tost  paper,  it  is  indis- 
pensible  to  prove  in  the  first  place,  the  existence  and  execution  of  the 
original  instrument;  next,  to  give  positive  proof  of  its  destruction,  or 
of  a  dilieent  search  where  it  was  most  likeljr  to  be  found,  bv  which  its 
loss  has  been  ascertained ;  and  a  search  for  it  made  upwards  of  twelve 
months  before  the  trial,  will  not  be  sufficient. 

As  to  the  proof  of  handwriting,  a  distinction  exists  between  the  proof 
as  to  2a«Mnstruments,  and  of  a  paper  produced  and  under  the  inspec- 
tion of  the  witness.  With  respect  to  lost  instruments,  and  where  the 
knowledge  of  the  witness  has  been  acquired  since  he  saw  the  paDer> 
the  proof  of  the  handwriting,  as  to  the  execution  of  which  he  testines, 
must  be  of  the  most  unequivocal  and  positive  kind.  Nothing  short  of 
actually  seeing  the  party  vmte,  or  an  acknowledgment  distinctly  and 
clearlv  made  by  the  party  himself,  will  suffice. 

Berore  a  vritness  is  permitted  to  state  his  belief  of  the  genuineness 
of  the  handwriting  of  another,  he.  must  state  facts  and  circumstances 
to  show  he  has  knowledge  enough  to  speak  of  it  with  reasonable  cer- 
tainty. It  must  not  be  guess  work  or  mere  probability. — P&rier  v. 
WUson  df  KeUy,  641. 

11.  Where  a  nlea  alleges  that  a  fire  was  occasioned  by  the  fraud  of  the 
plsdntiff,  nis  previous  conversations  with  strangers,  inconsistent  with 
the  fraudulent  intent,  are  admissible. — Klein  v.  Fr.  Ins.  Com*y.  247. 

12.  The  question  of  preliminary  proof  is  for  the  court;  but  the  jury  must 
determine  the  authenticity  oi  paper. — Klein  v.  Fr.  Ins.  Com'y.  M7. 

13.  Though  in  the  action  for  l^reach  of  promise  of  marriage,  the  contract 
must  be  mutual,  so  as  to  have  consideration,  yet  witnesses  need  not  be 
called  to  attest  it  when  made  in  order  to  sustain  the  action.  It  may  be 
proved  by  evidence  of  the  concomitant  circumstances. 

After  a  promise  by  defendant  was  proved,  it  was  competent  for  the 
plaintiff  to  prove  her  own  acts  and  declarations,  in  order  to  shew  her 
asselit. 

The  admission  of  evidence  that  defendant  was  subsequently  married 
to  Hanna  instead  of  Anne,  as  averred  in  the  declaration,  was  not  erro- 
neous. The  name  was  immaterial ;  it  mi^t  have  been  stricken  out  of 
the  narr.  as  it  was  laid  under  a  videlicet.  The  narr.  as  it  was,  might 
be  ^ood  on  the  principle  of  idem  sonans. — Moritz  v.  Melhom,  331. 

14.  A  joint  trespasser  is  a  competent  witness  on  the  part  of  the  plaintiff  in 
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an  action  of  trespass,  against  others  of  the  trespassers. — Kennedy  r. 
PkUipiy  408 ;  see  also  Burk  v.  Botoen,  146. 

15.  Where  two  or  more  persons  are  parties  to  a  fraudulent  act,  the  declara- 
tions of  each  in  relation  to  it,  are  admissible. — Jackson  v.  Summer' 
viUe,  359. 

16.  In  an  action  brought  against  one  who  afterwards  died  intestate,  and 
whose  administrators  were  substituted,  brought  on  account  of  (the  erec- 
tion of  a  dam,  and  thereby  flooding  the  lands  of  the  plaintiff  and  doing 
other  injury,  the  direction  of  one  of  the  administrators,  who  was  an 
heir,  whilst  the  jury  were  viewing  the  premises,  made  to  one  of  the 
heirs,  not  a  party  to  the  suit,  to  raise  the  mill  gates  and  lower  the  wa- 
ter, saying,  **  this  won't  do,  the  dam  is  getting  too  high,''  and  the  act 
of  the  heir  in  pursuance  thereof,  are  admissible  in  eyidence. 

In  this  suit  damages  can  be  recoyered  for  the  injury  only  till  the  in- 
testate's death,  and  the  yerdict  would  not  be  eyidence  in  a  suit  against 
the  heirs. 

In  an  action  for  damages  for  flooding  the  land  of  the  plaintiff,  a  wit- 
ness cannot  testify  as  to  the  right  to  swell  the  water — ^tnough  he  may 
as  to  the  quantum  of  damages. — Reagan^,  Grim* s  Administrators,  508. 

17.  Declarations  of  by-stonders  at  a  sherd's  sale  of  personal  property,  that 
the  purchaser  would  buy  in  the  property  for  defendant,  are  eyidence 
as  a  part  of  the  res  gesUs. —  WaKer  y.  OemarUy  515. 

18.  Mere  declarations  of  parents  not  communicated  to  the  child,  not  admis- 
missible  to  change  debts  into  adyanoements.    See  Yundt^s  Appeal^  575. 

EXECUTION. 

1.  An  irregularity  in  the  issuing  of  execution  on  a  judgment,  cannot  be  . 

taken  adyantoge  of  collateraSy. — ComHh  y.  Lelary  22. 

2.  When  ts^Ji.fa,  is  put  into  the  hands  of  the  sheriff,  unless  he  proceeds  to 

leyy  and  sell  beiore  the  return  day  of  the  wit,  he  is  prima  facie  liable 
for  the  amount  of  the  debt,  if  the  property  leyied  on  is  eoual  in  yalue 
to  the  debt  endorsed  on  the  execution,  unless  he  shows  sufficient  cause 
why  he  omitted  to  perform  the  duties  enjoined  by  the  writ 

If  a  ^.  ya.  be  placed  in  the  sheriff's  hands,  without  the  bona  fide 
intention  of  selling ;  or  if  when  such  is  the  case,  if  the  plaintiff,  after 
a  leyy  made  upon  the  writ,  enter  into  negotiation  with  liie  defend- 
ants, by  which  the  proceedings  are  interrupted  and  the  debt  lost,  the 
sheriff  and  his  sureties  are  not  liable. 

It  is  not  necessary  to  continue  the  lien  of  the  execution  that  the  per- 
sonal property  leyied  on  should  be  taken  into  actual  possession.  It  is 
sufficient  if  it  be  forthcoming  to  answer  the  exigencies  of  the  writ 

In  a  suit  on  the  official  bond  of  the  sheriff,  where  the  question  at  is- 
sue is  the  negligence  of  the  deputy  of  the  sheriff,  the  deputy  himself  is 
not  a  competent  witness  for  the  defendant  unless  he  be  released. — DoT' 
ranees  Aaministrators  y.  The  Com'th.  160. 

3.  An  attachment  execution  under  the  35th  section  of  the  act  of  1836,  is 

process  to  enforce  the  judgment ;  it  is,  in  substance  if  not  in  form,  an 
execution.  It  cannot  issue  on  an  awajrd  of  arbitrators,  till  the  twenty 
days  allowed  for  appealing  haye  expired. — Wray  y.  Tammany,  394. 

4.  Where  personal  property  in  a  store  is  leyied  on.  under  an  execution,  and 

under  an  arrangement  between  the  plaintiff  and  defendant,  the  store 
is  left  open  and  the  clerk  of  defendant  is  authorized  by  the  plaintiff  to 
continue  to  sell  at  priyato  sale  as  usual,  and  this  is  continued  till  after 
the  return  day  of  uie  writ,  the  proceeds  of  sale  in  the  mean  time,  at 
the  instance  of  the  sheriff,  being  paid  to  the  plaintiff  by  the  clerk,  who 
who  was  to  be  paid  by  him ;  the  execution  will  be  postponed  to  subse- 
quent executions. 

The  mere  leaying  in  the  possession  of  the  defendant,  until  sale,  goods 
leyied  upon  with  the  permission  of  the  plaintiff,  will  not  diyest  the  lien 
of  the  execution  unless  there  be  fraud ;  and  an  indorsement  on  the  exe- 
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cution  by  the  plainiiif 's  attorney  of  "  The  leyj  to  be  at  the  risk  of  the 
plaintiff/'  imaerstood  to  mean  that  the  properir  levied  might  be  left 
until  side  with  the  defendant  at  tiie  risk  of  the  plaintiff. — Keyset's  Ap- 
pealj  409. 

5.  A  \q\j  on  ^oods  where  they  are  left  in  the  hands  of  Uie  debtor,  and  are 

nsed  by  him,  will  not  amount  to  a  satisfaotion  of  the  judgment  cm  which 
the  execution  was  issued,  as  against  other  judgment  creditors,  though 
it  may  generally  have  &at  effect  as  respects  a  surety. 

After  a  levy  on  personal  property  of  the  debtor,  the  execution  crecti- 
tor,  on  whose  execution  the  levy  has  been  made,  may  withdraw  the 
execution  without  discharging  thereby  the  lien  of  his  judgment  on  the 
real  estate  of  the  defendant,  as  it  respects  other  judgment  creditors. 

Where  a  levy  on  personal  property  has  been  made  on  an  execution, 
which  is  not  returned,  and  a^r  the  lapse  of  two  years  tiie  plaintiff' 
assign  the  balance  en  the  judgment,  ana  the  assiniee  agrees  on  receiv- 
ing a  revival  of  the  judgment,  that  he  will  hare  the  execution  returned, 
but  in  fact  does  not  direct  the  sheriff  to  return  it ;  such  ui  agreement 
will  not  postpone  the  claim  of  the  said  assignee  upon  a  mor^^  which 
secured  the  aebt  for  which  the  execution  issued  in  favor  of  one  orif^- 
ally  bound  by  the  assigned  iudgment,  but  who,  before  execution  issued 
had  sold  to  tne  other  ctefendants  in  the  judgment  his  interest  in  the 
real  estate  in  which  they  were  interested,  and  which  was  bound  by  the 
mortgage  and  the  original  judgment. — CaUicarfi  Appeal,  416. 

6.  Where  an  execution  was  levied  on  defendant's  persomd  property,  sub- 

ject to  former  levies,  and  enumerating  various  personal  property,  (but 
not  specifying  any  cord  wood,)  "  andaU  the  dejhidanfs  pcrsoruu  prop- 
erty not  exempted  by  law  ;"  and  a  subsequent  execution  issued  to  the 
same  term,  which  was  returned,  levied  on  certain  personal  property, 
naming  it,  subject  to  certain  specified^. /a'*,  and  all  former  levies  re- 
maining on  said  personal  property  of  defendants,  "  and  also  a  large 
quantity  of  cord  wood  and  small  quanHty  of  iron  ore*' 

Hdd,  that  the  proceeds  of  sale  of  the  wood  and  ore  were  applicable 
to  the  first  execution ;  and  that  evidence  was  not  admissible  to  show 
that  the  wood  was  acquired  after  the  levy  was  made  on  (he  first  execH- 
tioiiy  if  the  same  were  acquired  by  the  defendants  before  the  return 
day  of  that  execution. —  WUsony  Sieger  &  Ws,  Appecd,  426. 

7.  An  execution  issued  for  the  purpose  of  lien  and  not  to  make  the  money 

according  to  law,  will  not  be  available  as^nst  subsequent  executions. 

Where  an  execution  was  issued  more  wan  a  month  before  the  return 
day,  and  levied  on  certain  enumerated  articles,  "  and  all  the  rest  of 
defendant's  goods  and  chattels,"  and  no  further  proceedings  on  the  ex- 
ecution took  place  for  two  months,  no  inventory  being  returned,  the 
defendant  being  permitted  to  carry  on  his  business  as  usual,  selling 
some  of  the  gomis  and  acquiring  others,  and  no  direction  given  to  the 
sheriff  to  proceed  and  sell.  The  execution  was  postponed  in  favor  of 
subsequent  executions.  Such  delay  will  defeat  the  execution,  wheUier 
owing  to  the  direction  or  permission  of  the  plaintiff,  or  to  the  de&olt 
of  the  officer. 

The  officer,  injustice  to  the  defendant,  the  plaintiff  and  subsequent 
execution  creditors,  should  make  a  sehedtde  of  uie  property  levied  upon. 
He  is  not  bound  to  exactness,  but  the  levy  or  schedule  should  be  suffi- 
ciently descriptive  to  denote  the  property  levied  upon,  and  to  give  no- 
tice to  subsequent  execution  creditors. — EarFs  Appeal^  483. 

8.  A  life  estate  is  not  the  subject  of  levy  and  sale. — £yrick  v.  Hetridc,  488. 

9.  It  is  not  fraudulent  to  leave  property  purchased  at  sheriff's  sale  in  the 

possession  of  the  former  owner  for  his  use.  But  if  the  purchaser  fids^ 
declare  at  the  sale,  that  he  is  buying  for  the  family  of  the  defendant^ 
the  property  will  be  sul]ject  to  subsequent  executions. 

So  if  the  property  were  bought  in  for  the  family  trtiA  the  debtot^s 
money. 


Digitized  by  VjOOQIC 


INDEX.  671 

The  doolaratdons  of  the  br-standers,  at  the  sale,  that  the  parchaser 
•would  bay  in  the  property  for  defendant^  are  evidenoe  as  a  part  of  ^e 
res  gefUt. — Walter  v.  OernatU,  515. 

BXCEPTIONS.    See  Pbactice,  2, 

EXECUTORS  AND  ADMINSTRATORS. 

1.  An  Executor  has  no  right  to  ask  for  the  appointment  of  an  auditor  to 

make  distribution  of  the  balance  of  his  account,  but  when  before  an 
auditor  he  may  have  his  account  rectified. — Ludlam's  Estate^  188. 

2.  As  to  declaration  of  administrator  made  after  Orphans'  Court  sale,  see 

Vartdeoer  v.  Baker,  121. 

3.  As  to  act  of  1834,  substituting  executors  or  administrators.  See  Eeagan 

V.  Orim,  508. 

4.  An  administrator  who  fiiils  in  a  suit  instituted  by  himself,  is  personally 

liable  for  the  costs. — Ewing  y.  Fumese,  531. 

5.  To  entitle  an  executor  to  costs  in  an  issue  o(dms(Wii  vd  non,  it  must 

appear  that  his  course  has  been  dictated  by  a  regard  for  the  interests 
of  those  eyentually  found  to  be  entitled  to  the  propertjr. 

An  executor  is  not  bound  to  bec(Hne  a  party  to  sucn  an  issue,  unless 
those  interested  will  indemnify  lum  against  the  costs  of  the  inyestiga- 
tion. 

An  executor  is  probably  entitled  from  the  estate  to  the  expenses  in- 
curred in  preparing  to  administer  the  wUl,  before  a  contest  arises  as  to 
its  yalidity.  ^e  may  perhaps  sue  the  administrators  of  the  estate, 
where  sudb  exist,  for  such  costs ;  but  he  is  not  authorized  to  settle  an 
account  merely  ^r  the  purpose  of  haying  such  costs  allowed.  Boyer^a 
Appeal,  569. 

6.  Where  an  administrator  carries  on  a  yexatious  litigation  for  his  own  ex- 

clusiye  benefit,  he  is  not  entitled  to  charge  the  estate  with  the  costs  of 
it— WUhers'  Appeal,  582. 

7.  Executors  are  chargeable  with  interest  on  the  sums  ascerti^ed  to  be  in 

their  hands,  dunne  tlie  pendency  of  exceptions  to  their  accounts.— 
Yundfs  Appeal,  575. 

8.  An  administrator  who  illegally  has  caused  to  be  sold  at  sheriff's  sale, 

land  claimed  by  his  intestate,  under  articles  of  agreement,  and  of  which 
he  had  possession  at  his  death,  is  liable  to  an  action  by  the  heir  for 
damages ;  and  the  settlement  of  an  account  by  the  adnunistrators,  in 
the  Cohans'  Court,  in  which  the  proceeds  of  sale  of  the  land  were  not 
charged,  will  not  bar  the  action. 

The  measure  of  damages  is  the  yalue  of  the  land  at  i)riyate  sale  at 
the  time  of  its  sale  by  the  sheriff,  with  interest  from  the  time  of  sale. — 
Weiting  and  Wife  y.  Nisaky,  650. 

FARE.    See  Action,  1. 

JflSEo. 
In  a  suit  a^ftinst  an  Alderman  for  the  penalty  for  taking  illegal  fees, 
where  the  preyious  notice  prescribed  oy  the  act  of  assembly  is  giyen 
under  one  act,  and  the  plaintiff  declares  on  another  act,  the  yariance  is 
&tal  to  the  action. — AppiU  y.  Bambo,  9. 

FREIGHT.    See  Action,  1. 

FIRE  COMPANIES.    See  Northbbk  LnuTos  Host  Comfant,  193.    £yi- 

DlNd,  8. 

FRAUD.    See  Execution,  9 ;  Assionubnt. 

1.  An  assignment  dT  property  tn  trust  to  sell  part  of  it  to  pay  for  adyanoes, 

and  to  retain  part  of  it,  subject  to  the  future  order  of  the  assignor,  is 
intended  only  as  a  coyer  to  keep  off  execution  creditors,  and  has  pre- 
meditated f^ud  on  tiie  ffU^e  of  it — Hart  y.  McFarlamd,  182. 

2.  AetuaX  fraud  yitiates  all  contamcts  into  Tdiioh  it  enters,  and  renders  them 
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ntdl  and  void,  and  «aoh  cannot  be  affinned  by  iiie  party  defrauded.  A 
deed  obtained  by  actual  fraud  is  void  as  to  the  paity  defruuded,  and  is 
incapable  of  confirmation. 

Though  a  judgment  of  a  court  of  competent  jurisdiction  cannot  be 
overturned  in  a  collateral  proceeding  upon  an  afiegation  ofmiddkeor 
error;  yet  where  actual  fraud  has  been  used  by  a  party  in  procuring 
a  deed,  and  the  deed  is  used  as  a  means  of  obtaining  a  judgment  in 
partition  as  to  the  land,  part  of  which  was  conveyed  by  the  dec^  tiiie 
decree  is  void  to  the  extent  of  the  fraud,  as  to  we  party  defrauded, 
though  it  may  be  valid  with  respect  to  other  interests  not  involved  in 
the  fraud. 

Where  two  or  more  persons  are  parties  to  a  fruudulent  act,  the  de- 
clarations of  each  in  relation  to  it,  in  the  absence  of  the  otiier,  are  ad- 
missible. 

Where  a  vendor  or  her  representatives,  after  the  fraud  has  become 
known,  receives  the  consideration  money  agreed  to  be  paid  bj  a 
fraudulent  vendee,  but  where  no  new  contract  for  additional  considera- 
tion has  been  made  respecting  the  subject  matter  of  the  contract,  it  is 
not  such  an  act  as  will  virtually  re-enact  the  fraudulent  contract  and 
estop  the  heirs  or  representatives  of  the  party  defrauded  from  disaffirm- 
ing the  contract. 

Fraud  is  not  to  be  presumed,  it  must  be  clearly  proved ;  or  it  may  be 
inferred  from  fsLctB  clearlv  proved,  leading  to  that  conclusion. 

A  deed  to  which  merely  legal  fraud  is  im{)uted,  will  not  protect  a 
purchaser  without  notice,  unless  he  has  paid  his  purchase  money ; 
so  much  more  would  such  a  purchaser  be  without  protection  where  me 
fraud  was  actual^  and  where  he  has  not  paid  his  purchase  money. — 
Jackson  d  al.  v.  SummeirviUe^  359. 

3.  A  conveyance  from  a  father  to  a  son,  though  made  to  defeat  the  creditors 

of  both,  is  good  as  between  themselves.  If  the  property  be  sold  on  a 
judgment  agunst  the  8on  alom,  thoueh  obtained  on  a  debt  of  both 
fiaither  and  son,  the  purchaser  at  tliat  s^e  cannot  recover  by  impeach- 
ing the  conveyance,  for  if  the  deed  to  the  son  be  void,  the  purchaser 
has  ac<}uired  no  title.  If  the  conveyanoe  be  valid  in  the  son,  it  is  good 
as  to  his  creditors,  and  the  sheriff's  deed  did  not  convey  to  the  purcha- 
ser any  estate  of  ^efcUher. — Eyrick  and  Deppen  v.  Hetrick,  468. 

4.  A  conveyance  of  real  estate  made  with  the  intent  on  the  part  of  the  voi- 

dor,  known  to  the  vendee,  to  delay,  defeat  and  hinder  a  particular 
creditor  from  obtaining  his  debt,  though  made  for  a  valuable  and  full 
consideration,  is  fraudulent  and  void  a^  against  such  creditor — Axik- 
mead  v.  Eean  &  Motdfair,  584. 

FRAUDS  AND  PERJURIES.    See  Cotenakt,  1 ;  Paewtiw,  2. 

GUARANTY.    See  Contbact,  1. 

GROUND  RENT. 

1.  When  A  takes  a  lot  of  ground  on  ground  rent,  and  afterwards  makes  a 
parol  contract  with  B  for  the  premises,  on  ground  rent,  and  B  is  put 
into  possession  of  the  premises  and  performs  his  part  of  the  contract 
with  A;  and  afterwards  A  purchases  the  eround  rent  and  sells  the 
same  again  to  C,  such  purchase  of  the  grouna  rent  by  A  does  not  oiure 
to  the  ^nefit  of  B ;  it  is  not  an  extinguishment  of  the  ground  rent,  nor 
does  the  same  merge  in  the  fee. 

In  an  action  of  covenant,  by  an  assignee  of  the  ^und  rent,  claim- 
ing through  prior  assignments  of  the  said  rent,  against  A,  who  Uxk  up 
the  lot  on  ground  rent,  instituted  against  A  after  a  parol  contract  ftr 
the  grouna  made  by  A  with  B,  it  is  not  necessary  to  notif]r  B  as  terra 
tenant;  and  the  sale  of  the  premises,  on  execution  on  the  judgment>in 
the  said  action,  divests  the  title  of  B  as  well  as  of  A. 
To  take  a  case  out  of  the  statute  of  frauds  and  pdjoriee,  the  parol 
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contract  of  sale  should  not  only  be  established  by  competent  proof,  but 
it  should  be  clear,  definite  and  unequiyocal. — Chamley  v.  Hanshwry,  16. 

GUARDIAN.    See  Apprentice  1. 

HANDWRITING.    Eyidbncb  10. 

HAWKERS  AND  PEDLARS. 

The  selling  of  groceries  from  a  canal  boat  is  within  the  provisions  of  the 
act  of  assenU)ly  of  the  16th  April,  1840,  supplementary  to  the  acts  re- 
gulating hawkers  and  pedlars. — Fisher  v.  Patterson^  336. 

HOSE  COMPANY. 
A  complaint  under  the  1st  sec.  of  the  act  of  7th  March,  1848,  (Pamphlet 
Laws  110,)  which  sets  forth  "that  certain  members  and  adherents  of 
the  Northern  Liberty  Hose  Company,  (located  in  the  county  of  Phila- 
delphia,) were  guilty  of  rioting  and  fighting  in  a  public  street  of  the 
city  of  Philaddphia,  called  Fifth,  on  3ie  afternoon  of  Thursday,  the 
29th  day  of  November,  A.  D.  1849,  while  they  were  returning  from  a 
fire,  or  a  false  alarm  thereof,''  is  not  insufficient  for  want  of  particu- 
larity; nor  by  reason  of  the  alternative  expression  made  use  of; 

A  proceedmg  in  conformity  with  the  provisions  of  the  said  act,  is 
not  a  violation  of  the  constitutional  guarantee  of  a  trial  by  jury. 

It  may  be  had  before  two  judges  of  the  Court  of  Quarter  Sessions. 
^  A  sentence  in  such  a  proceeding,  "ordering  the  company  out  of  ser- 
vice, and  directing  the  sheriff  of  me  city  and  county  to  lock  the  doors 
of  the  engine  house  of  the  company,  and  retain  the  keys  in  his  posses- 
son  for  six  months,''  does  not  exceed  that  allowed  by  law;  and  is  not 
at  variance  with,  and  unsupported  by  the  foregoing  complaint. — In  re. 
Northern  Liberty  Hose  Company,  193. 

HUSBAND  AND  WIFE.    Insolvent  2,  3;  Partition  3. 

1.  The  Orphans'  Court  has  not  jurisdiction  to  decree  specific  performance 

of  a  parol  contract,  made  by  husband  and  wife,  of  the  estate  of  the 
wife,  where  a  deed  was  executed  by  husband  and  wife,  and  acknow- 
ledged, but  not  delivered,  in  the  lifb  time  of  the  wife,  and  where  no 
possession  was  taken  of  the  premises  by  the  party  contracting,  during 
tiie  life  of  the  wife,  and  where  no  money  was  paid  during  her  liro 
time. — LeUmd's  AppecU,  84. 

2.  Testator  devised  his  estate  to  his  widow  during  widowhood,  and  directed 

his  executors,  after  her  decease,  if  the  majority  of  his  children  agreed, 
to  sell  the  land  and  pay  a  debt  out  of  the  proceeds.  Out  of  the  pro- 
ceeds he  directed  his  executors  to  pay  a  certain  sum  to  each  of^his 
children,  and  to  pay  them  the  residue  in  three  years  thereafter.  Held, 
the  conversion  did  not  take  place  until  a  sale  by  consent,  aft)er  the 
death  of  the  widow;  that  the  husband  (and  administrator)  of  one  of 
the  testator's  daughters,  dying  in  the  life  time  of  tiie  widow,  was  not 
entitied  to  receive  the  legacy,  or  the  share  of  the  residue,  out  of  the 
proceeds  of  the  sale. — Nagle^s  Appeal,  260. 

3.  A  husband  is  not  entitled  to  curtesy  in  an  estate  held  in  trust  for  the 

separate  use  of  his  wife,  as  a  feme  sole,  so  that  the  same  shall  not  be 
in  the  power,  or  subject  to  any  debt,  contract  or  engagement  of  her 
husband — Stokes  v.  WKvbhin,  267. 

4.  Presumption  of  payment  of  the  wife's  oweliy,  from  la^e  of  time,  may 

be  rebutted  by  shewing  a  payment  on  account  vrithin  twenty  years; 
and  the  heir,  as  whose  estate  it  was  sold,  and  who  was  bound  to  pay 
it,  is  a  competent  witness  to  prove  that  the  share  of  the  wife  has  not 
been  paid. 

When  the  husband  is  claiming  the  balance  due  on  the  vrife's  share, 
as  the  administrator  of  her  estate,  he  is  not  estopped  by  proof  of  his 
declarations  that  he  would  not  claim  the  same,  were  being  no  proof 
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that  the  jadgment  creditors  of  the  defendant  in  the  execution  were 
misled  by-8u3i  declarations. — DarUngton's  App.  430. 

5.  Since  the  passage  of  the  act  of  11th  April,  1848,  the  property  of  a  nuuv 
ried  woman  belongs  to  her,  as  if  she  was  single;  she  cannot  be  depriv- 
ed of  it  by  her  husband  without  her  consent.  He  cannot  release  it.^ — 
She  may  sue  for  it,  in  her  own  name  alone;  and  if  suit  be  brought  in 
the  name  of  husband  and  wife,  it  may  not  be  open  to  exception  on  that 
ground.  The  form  of  the  action  was  not  objected  to  below. — Goodytar 
V.  Rumbaugh  and  toifCf  480. 

6*  Where  a  legacy  was  left  to  a  married  woman  to  be  invested  by  the  exe- 
cutors of  the  will  of  the  testator  in  real  estate,  to  be  conveyed  to  hec^ 
for  her  sole  and  separate  use,  and  to  her  heirs  and  assigns  forever;  but 
not  to  be  liable  for  the  paymmt  of  anj  of  the  debts  S  her  husband; 
and  a  house  and  lot  was  purchased  which  cost  more  tiian  the  amount 
payable  on  the  legacy,  the  balance  being  made  up  by  the  husband  and 
wife,  and  after  the  property  was  conveyed  to  the  husband  and  wife, 
for  the  separate  use  of  the  wife,  a  judgment  was  entered  against  tiie 
husband  and  the  property  levied  on  aiKl  sold.  Hdd,  that  the  purchar 
ser  cannot  recover  the  property  subject  to  the  condition  that  he  pay  the 
nett  amount  of  the  legacy  with  interest^  but  the  conditional  verdict 
should  be,  that  he  hold  till  defendants  nay  him  the  amount  of  pur- 
chase money  advanced  by  the  husband—- beyond  the  amount  paid  (m 
the  legacy. 

The  deed  was  not  in  the  nature  of  a  mortgage,  and  there  was  no 
conditional  sale  to  give  it  that  character. 

Where  necessary  repairs  are  made  by  the  husband  to  his  wife's  pro- 
perty, a  subsequent  iudnnent  creditor  of  the  husband  may  not  have  a 
Ben  on  the  property  K»r  me  amount  of  the  repam^r-^Lichfyy.Bdggr,  565. 

INDICTMENT. 

1.  In  criminal  proceedings,  this  court  will  notice  only  those  errors  which 

appear  on  the  record. 

An  indictment  for  forcible  entry  should  set  forth  what  estate  the 
prosecutor  had  in  the  land;  for  perhaps  he  is  onl;^  tenant  at  will.  This 
court  has  nothing  to  do  with  the  manner  of  the  trial,  or  with  tiie  ruling 
of  the  court  on  ue  triaL 

An  indictment  for  forcible  entry  described  the  premises  as  ''all  that 
piece  of  land,  containing  seventy-six  acres  and  one  hundred  and  fifty 
perches,  and  tiie  allowance  of  six  per  cent,  it  being  a  part  of  a  large 
tract,  known  as  the  Peter  Jackson  improvement,  adjoining  lands  of 
David  Henderson  on  the  east.''  This  is  a  sufficient  description  of  the 
premises,  so  as  to  warrant  the  court  in  awarding  restitution. — Vanpool 
etdUT.  The  Com*ih.  391. 

2.  A  Court  of  Quarter  Sessions  has  no  authority  to  try  an  indictment  for 

seduction,  at  an  aciyourned  sessions  of  said  oourt,  where  the  trial  was 
not  commenced  at  a  regular  Quarterly  Session  of  said  court  The  50th 
and  5l8t  sections  of  the  act  of  14th  April,  1834,  relative  to  courts,  do 
not  authorise  such  a  court  to  transact,  at  an  adjourned  sessions,  any 
business  requiring  the  intervention  of  a  grand  or  petit  jury.  If  the 
counsel  for  the  prisoner  had  consented  to  such  trial,  such  consent 
would  not  be  material. — MUls  v.  The  Cometh.  627. 

3.  In  an  indictment  for  an  attemnt  to  procure  abortion,  it  b  sufficient  to 

charge  an  intent  to  cause  ana  procure  the  miscarriage  and  abortioA  of 
the  mother,  (naming  her)  and  the  premature  birth  and  destruction  of 
the  child,  of  which  she  was  then  and  there  pregnant — instead  of 
charging  the  intent  to  cause  and  procure  the  miscarriage  and  abortion 
of  the  child. 

It  is  not  necessary  in  such  an  indictment  to  aver  that  the  mother 
had  quickened. 

The  imprisoimient  having  bemi  ordered  to  ocnnmaioe  on  the  termi- 
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nation  of  a  sentence,  which  was  to  commence  on  the  termination  of  the 
sentence  on  another  indictment,  in  which  the  judgment  was  since  re- 
versed, the  court,  under  the  authority  of  the  first  section  of  the  act  of 
16th  June,  1836,  relative  to  Jurisdiction  and  Powers  of  Courts,  maj 
modify  the  sentence,  and  direct  that  it  be  computed  from  another  pe- 
riod.—ifi««  V.  The  Com'ih.  631. 
4.  Where  the  counts  in  an  indictment  for  an  attempt  to  procure  abortion 
are  rtpugnanif  and  there  has  been  a  general  verdict,  it  would  be  error; 
but  wnere  in  such  an  indictment  containing  five  counts,  the  quickness 
of  the  mother  is  averred  in  three  of  the  counts,  but  it  was  omitted  in 
the  others,  but  it  was  averred  in  them  that  the  female  was  big  and 
preniant,  there  is  no  inconsistency  between  the  counts;  thej  are  all 
good.    See  preceding  case  against  same  defendant 

Sentence  modified,  as  to  time  of  commencement,  under  authorify  of 
the  first  section  of  the  act  of  16th  June,  1836.— Jtft2Z9  v.  The  Cam'th.  634. 

INDORSER.    See  Pbomissort  Noti,  ^ 

INSOLVENT. 

1.  Where  judgment  is  obtained  against  one,  who  was  subsequentiy  dis- 

charged as  an  insolvent  debtor,  out  his  assignees  did  not  qualify  by  giv- 
ing JSsnd,  before  the  issuing  of  a  scire  facias  to  revive  the  judgment, 
judgment  of  revival  may  be  entered  against  the  debtor  alone;  and  a 
sale  of  the  land,  by  execution  on  such  judgment,  passes  the  titie  which 
existed  in  the  defendant  at  the  rendition  of  the  on^nal  judgment. 

It  is  not  necessary  to  notify,  by  scire  facias,  the  assignees  of  an  in- 
solvent debtor,  who  do  not  quahfy  by  giving  bond,  be&re  the  issuing 
of  the  scire  facias  to  revive  me  lien  of  me  judgment 

After  a  lapse  of  17  years,  from  the  discharge  of  an  insolvent  debtor, 
a  presumption  may  arise  that  his  debts  have  been  discharged,  and  the 
beneficial  interest  in  his  estate  may  revest  in  the  insolvent,  by  way  of 
resulting  use,  and  entities  him  to  the  possession  thereof,  against  the 
assignee. 

A  sale  by  a  trustee  of  an  insolvent  debtor  of  real  estate,  which  is 
bound  by  a  judgment,  does  not  discharge  the  lien  of  such  judgment 

After  a  lapse  of  17  years  from  the  discharge  of  an  insolvent  without 
his  trustee  naving  qualified,  the  appointment  by  the  court  of  another 
trustee  in  his  stc^  without  exhibiting  outstanding  debts,  requiring 
the  interposition  of  a  trustee,  is  illegal,  and  the  trustee,  so  appointed, 
takes  no  estate  in  the  property  of  the  insolvent 

It  may  admit  of  doubt  whether  a  court  has  power  to  appoint  a  trus- 
tee of  an  insolvent  debtor,  not  for  the  purpose  of  executing  the  trust 
but  in  order  to  raise  a  p<ur^  defendant,  in  a  proposed  action  of  parti- 
tion.— ComHh.  V.  Ldar,  2i 

2.  An  assignment  by  an  insolvent  debtor  in  1822,  under  a  compulsory  pro- 

ceeding, and  sale  and  conveyance  by  his  trustee,  does  not  divest  his 
wife's  right  of  dower. ---Eberle  v.  Fisher,  526. 

3.  An  assignment  by  an  insolvent  debtor  in  1827,  does  not  pass  to  his  trus- 

tee a  cnose  in  action  or  distributive  share  of  his  wife,  arising  out  of 
her  father's  estate,  unless  it  be  specially  included  in  the  assignment 
The  case  of  Shuman  v,  Reigart,  7  W.  &  8,  168  explained. — Esheiman 
V.  Shuman,  561. 

INSURANCE. 

A  policy  of  insurance  against  fire  of  a  particular  building  of  a  commission 
and  forwarding  firm,  covering  '*  merchandize  generally,  and  witiiout 
exception,  their  own,  or  held  m  trust  or  on  consignment"  applies  to 
property  destroyed  by  fire  in  such  building  consisting  of  housenold  fur- 
niture, wearing  apparel,  and  books,  received  and  held  in  deposit  by  the 
said  firm,  subject  to  the  order  of  the  owner,  as  well  as  to  me  property 
of  the  film,  and  goods  consigned  to  them  on  commission;  ana  the 
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owner  can  recover  his  proportionate  share  of  the  amount  oorered  by 
the  policy  and  paid  over  by  the  Insurance  Company  to  the  firm,  in  an 
action  for  money  had  and  received. — SUer  et  at.  v.  /.  fi.  Mwrs,  218. 

INTEREST.    See  Executors  and  Administrators,  7. 

JUDGMENT.    See  Affidavit  op  Dsfinci. 

1.  The  lien  of  a  judgment  rests  on  the  construction  of  the  statute  of  West- 

minster 2d,  and  not  on  any  principle  of  general  equily  or  the  common 
law. 

A  judgment  creditor  is  not  entitled  to  the  protection  of  a  purchaser 
of  the  legal  title»  against  an  equitable  owner  or  his  creditors,  or  to  any 
advantage  which  his  debtor  had  not. 

Where  land  is  purchased  by  a  person  who  has  a  deed  for  the  same 
made  to  another  m  trust  for  himself,  a  part  of  the  purchase  money  be- 
ing paid  by  the  purchaser,  and  judCTient  notes  for  the  balance  of  the 
same  siven  by  tne  trustee,  and  the  land  is  sold  on  a  judgment  on  one 
of  said  notes,  the  trustee  havine  paid  no  part  of  the  puidiase  money, 
the  balance  of  the  proceeds  (»  sale,  after  payment  of  the  purchase 
money,  is  payable  to  judgments  against  the  pwrcfuisery  inst^  of  to 
judgments  against  the  trustee. — RSd^s  Appeal^  476. 

2.  If  the  assignee  of  a  moiety  of  a  judgment  does  not  have  hb  interest 

therein  marked  on  the  docket,  the  bond  bein^  subsequently  in  the  poe- 
session  of  the  obligee,  who  assigns  all  his  interest  in  the  iudj^ment 
bond,  without  notice  being  had  by  the  second  assignee  of  the  tormer 
assignment,  and  notice  of  assignment  to  the  second  assi^ee  is  marked 
on  Sie  record,  the  first  assignee  will  be  postponed,  m  £etvor  oi  the 
second. — FiBher  v.  KrwXy  622. 

3.  As  to  mode  of  entering  judgment  see  Da^is  v.  Hood,  171. 

4.  When  within  five  years  after  the  rendition  of  a  judgment,  a  set.  fa.  is- 

sues to  continue  its  lien,  and  an  appearance  is  entered  for  the  defim- 
dant,  and  whilst  the  same  is  pending  but  after  the  five  years  have 
elapsed,  an  amicable  sd.fa.  issues,  which  in  fact  referred  on  its  face  to 
the  scire  facias,  but  which  the  prothonotary  entered  only  in  the  former 
case,  ana  omitting  any  reference  to  such  amicable  sci.fa.  on  the  record 
of  the  scire  facias,  such  error  in  the  officer  will  not  operate  to  the  pre- 
judice of  the  owner  of  the  judgment.  This  court  will  consider  that  as 
done,  with  respect  to  the  matter,  which  ought  to  have  been  done,  and 
will  not  postpone  the  judgment  to  others,  whose  liens  were  acquired 
subsequently. — Ibple^s  Appeal,  424. 

JURISDICTION.    See  Indictmint,  2;  Justices  op  the  Peace,  2. 

JURY. 

When  a  juror,  after  being  sworn,  &ils  to  appear,  the  court  should  either 
compel  his  attendance  or  dismiss  the  jury  and  empannel  another,  to 
try  me  cause. 

A  certificate  of  the  discharge  of  a  bankrupt  need  not  set  out  the 
whole  record. 

A  certificate  of  the  discharge  of  a  bankrupt  obtained  by  another 
person  than  the  bankrupt,  is  as  valid  for  the  purposes  <^  evidence  as 
the  one  given  to  the  bankrupt  himself. 

As  to  what  is  the  proper  form  of  such  a  certificate,  see  this  case. — 
PenneU  et  al.  v.  Pensivdl,  197. 

JUSTICE  OF  THE  PEACE. 

1.  In  a  suit  against  an  alderman  for  the  penaliy  for  taking  ille^l  fees, 

where  the  previous  notice  prescribed  by  the  act  of  assembly  is  ^ven 
under  one  act,  and  the  plaintiff  declares  on  another  act,  the  vananoe 
is  fatal  to  the  action. — Apple  v.  Rambo,  9. 

2.  Justices  of  the  peace  have  not  jurisdiction,  under  the  act  of  12th  July, 

1842,  to  abolish  imprisonment  for  debt,  to  issue  attachment  against  the 
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property  of  persons  not  residing  in  the  State. — VcmsyckeTs  Appeal,  128. 

LAND.  See  Warrant  and  Survey,  1;  Partnership,  3. 
When  an  individual  claims  land  under  an  improvement,  and  subsequently 
takes  a  warrant  for  the  land,  and  his  survey  is  made  and  returned,  he 
is  bound  by  the  survey.  A  settler  may  limit  his  claim  to  a  less  quan- 
tity than  is  usually  surveyed,  and  he  will  be  bound  by  his  limitation, 
as  against  an  intervening  right. 

If  an  improvement  be  made,  and  a  warrant  be  subsequently  taken 
for  the  land  on  which  the  improvement  was,  and  survey  made,  and 
then  the  land  be  sold  by  an  administrator  of  the  estate  of  the  improver^ 
no  equity  can  be  derived  from  the  improvement  to  support  a  second 
warrant,  by  the  purchaser,  for  an  admtional  quantity  of  land,  which 
might  have  been  included  in  the  former  survey. 

Two  warrants  cannot  be  taken  under  the  same  improvement. — Hoo- 
ver V.  Locky  356. 

LANDLORD  AND  TENANT.    See  Action,  3;  Ejectment,  5. 
A  mere  agreement  by  a  tenant  in  possession,  at  the  death  of  the  landlord, 
to  pay  rent  to  one  claiming  to  be  the  guardian  of  the  remaindeivman, 
does  not  estop  him  from  contesting  the  title  of  such  remainder-man. — 
Siokes  V.  McKibbin,  267. 

LEGACY  AND  LEGATEE.    See  Will,  2;  Husband  and  Wife,  2,  5. 

1.  Where  a  testator  bequeathed  "one  thousand  dollars  of  the  United  States 

six  per  cent  stock  or  loan  of  the  year  1812,  standing  in  my  name  on 
the  Dooks  of  the  loan  office, 'Pennsylvania,  as  per  certificate.  No.  269," 
this  held  to  be  a  specific  legacy;  and  where  the  testator  himself  receiv- 
ed payment  of  it  m>m  the  government,  this  was  an  ademption  or  ex-  , 
tinguishment  of  the  legacy,  and  the  legatee  was  not  entitled  to  receive 
the  amount  of  it  out  of  the  estate  of  the  testator. 

The  executor  having  filed  in  the  Register's  office  two  accounts,  in 
each  of  which  he  chafed  himself  with  the  stock  in  question,  as  held 
in  trust  for  the  legatee  to  whom  it  was  devised;  and  havine  also  in- 
formed the  executrix  of  the  legatee  of  his  readiness  to  pay  the  same, 
is  not  estopped  thereby  from  having  his  account  rectifi^  by  the  audi- 
tor to  whom  the  account  had  been  re-committed. — Ludlam^s  Estate,  188. 

2.  Where  a  testator  devised  the  one-third  of  the  proceeds  of  sale  of  his 

real  and  personal  property  to  a  trustee,  to  have  and  to  hold  the  same 
for  and  during  the  life  of  testator's  dau^ter,  who  was  a  married  wo- 
man, he  to  permit  the  said  daughter  to  receive  and  take  the  interest  or 
income  yearly,  for  her  sole  and  separate  use,  without  any  hindrance 
from  her  husband  or  his  creditors ;  and  after  her  decease,  the  one-third 
to  be  divided  among  her  children,  share  and  share  alike,  as  they  arrive 
at  the  age  of  twenty-one  years;  but  in  case  the  said  Margaret  (the 
daughter!  should  not  have  any  lawful  issue  or  children,  and  living, 
then  in  that  case  the  remaining  one-third  shall  descend  to  her  two  sis- 
ters, or  their  lieit9»foreve^. 

Heldy  that  the  legacy  was  contingent^  and  did  not  vest  in  all  of  the 
children  of  the  said  daughter,  living  at  her  death,  but  that  the  share 
of  one  of  them,  who  died  in  her  minority,  after  the  death  of  her  mo- 
ther, was  payable  by  the  trustee  to  the  other  children. — Seiberfs  Ap- 
peal, 501. 

LEGISLATURE.    See  Constitutional  Law. 

LIFE  ESTATE. 
A  life  estate  is  not  the  subject  of  levy  and  sale. — Eyrick  v.  Httrick,  488. 

LIMITATION  AND  STATUTE  OF, 
An  account  of  sales  rendered,  and  the  consignor  makes  no  objection  for 
more  than  nineteen  years  to  the  items  of  the  account,  it  becomes  an 
account  stated,  and  is  not  within  the  exception  of  accounts  **  between 
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merchant  and  merchant  their  fiictors  or  servants,"  in  ^  statate  of 
limitations.    See  Thompson  v.  Fisher^  310. 

LOTTERY. 
There  is  nothinein  our  statutes  for  the  suppression  of  lotteries,  forbiddine 
a  citizen  of  Pennsylvania  from  purchasmg,  or  causing  to  be  purchaseC 
a  lottery  ticket  in  the  state  of  Maryland,  where  lotteries  are  authorised 
by  law;  and  an  action  for  the  proceeds  will  lie,  by  the  person  for  whom 
the  ticket  was  purchased,  in  pursuance  of  an  agreement  made  in  Penn- 
sylvania, against  him  who  purchased  the  ticket  for  the  plaintiff,  and 
received  the  proceeds  of  it  m  Baltimore. — McJSiglU  v.  Biesecker,  328. 

LUNATIC.    See  Trust,  5. 

MANDAMUS. 
To  entitle  a  party  to  a  mandamus,  he  must  establish  a  specific  l^al  right, 
as  well  as  the  want  of  a  specific  legal  remedy. — James  v.  The  Commis- 
sioners of  Bucks  county f  72. 

MARRIAGE. 
As  to  evidence  in  action  for  breach  of  promise  of  marriage,  see  Moriiz  t. 
Mdhom,  331. 

MASTER  AND  APPRENTICE.    See  Apprenticb. 

MECHANICS'  LIEN. 

1.  The  spirit  and  object  of  the  act  of  16th  June,  1836,  authorize  a  material 

man  who  has  furnished  materials  to  one  contractor,  jointly  and  indis^ 
criminately,  for  the  use  of  two  buildings  owned  by  different  parties,  to 
divide  his  bill,  and  file  a  separate  lien  against  each  building. — Ikwis 
et  al.  V.  Farr  et,  al,,  167. 

2.  In  a  scire  facias  on  a  mechanics'  lien  against  the  owner  and  contractor, 

the  contractor  may  set  off  a  claim  by  him,  against  the  plaintiffs. 

There  cannot  be  set  off  against  set  off.    1^  also  Ulnch  v.  Berger,  4 
W,  &  S.  W.^Gable  &  Hughes  v.  Parry  dh  Randolph,  181. 

3.  Where  a  claim  filed  under  the  mechanics'  lien  law,  for  an  amount  ex- 

ceeding $300,  is  filed  a^nst  several  houses,  but  where  the  claim  is 
apportioned.  The  District  Court  at  Philadelphia,  has  jurisdiction,  by 
scire  facias,  as  to  one  of  the  apportioned  clamis  below  $100. — Wboor 
ruffet  al,  v.  Chambers^  132. 

4.  Where  the  copy  of  the  bill  annexed  to  a  mechanics'  claim,  sets  forth  an 

impossible  date,  it  is  no  bar  to  a  recovery,  on  proof  of  Uie  real  date  of 
furnishing  the  materials. — EtUart/  v.  JPottt^cfc,  186. 

5.  A  claim  fil^  imder  the  mechanics'  lien  law  must  set  forth  the  nature  of 

the  work  or  materials,  with  such  a  specification  of  the  buildingas  would 
exclude  work  done  or  materials  supplied  for  anythinp  else.  Therefore 
a  claim  for  work  and  labor  done  to  a  house,  (describing  it,)  within  six 
months  last  past,  for  or  about  the  erection  and  construction  of  the  said 
building  and  appurtenance,  is  not  sufficiently  certain. — Barclay^ s  Ap- 
peal, 495. 

MERGER.    See  Ground  Rent. 

MILLS  AND  MILL  DAM.    See  Evidincs,  16. 

MOB. 
A  municipal  corporation  is  included  within  the  terms  person  or  perscmgy 
authorized  by  the  act  of  31st  May,  1841,  to  bring  suit  for  injury  to  iti 
property  by  a  mob. — Commissioners  of  Kensington  v.  County  ofPhHa- 
ddphia,  76. 

MORTGAGE.    See  Husband  and  Wife,  5. 
1.  Where  real  estate,  covered  by  a  mortgage,  is  conveyed  in  trust,  for  the 
use  of  a  female  and  her  heirSi  with  power  to  her  to  dispose  of  the  same. 
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by  an  instrument  of  writinff,  dnlj  executed  in  the  nature  of  a  last  will 
and  testament,  and  during  her  life  time  she  pays  the  interest  on  the 
mortgage,  and  after  her  death,  the  administrator  of  her  estate  applies 
to  the  Orphans'  Court  for  power  to  sell  the  said  estate  for  payment  of 
debts,  and  in  the  list  of  debts  is  included  the  mortgage :  a  sale  of  the 
said  premises,  under  an  order  of  the  Orphans'  Court,  made  in  pursu- 
ance of  said  petition,  discharges  the  premises  from  the  Uen  of  the 
mortgage. 

There  beine,  in  this  case,  in  essBf  a  person  seized  to  the  use,  a  cestui 
gue  use,  a  weU  defined  use,  and  a  seizm,  out  of  which  it  was  to  issue, 
the  statute  executes  the  use,  and  the  property  was  vested  in  such  fe- 
male, from  the  date  of  the  deed  to  her  trustee. 

A  sale  under  an  order  of  the  Orphans'  Court,  is  a  judicial  sale. — 
Moore  v.  Shultz,  98. 

2.  The  lien  of  a  mortgage,  which  is  the  first  incumbrance  on  the  premises, 

except  taxes,  is  no^  destroyed  by  a  sheriff's  sale,  under  a  judgment  ob- 
tained for  taxes  mbseqwnUy  assessed.  The  lien  of  such  mortgage  is 
preserved  by  the  acts  of  6th  April,  1830,  and  11th  April,  1835. 

The  act  of  11th  April,  1835,  does  not  operate  to  imnair  the  priority 
of  lien,  given  to  taxes  in  the  county  of  Ptuladelphia,  by  the  act  of  3d 
February,  1824.— jRsrry  v.  BrinUm,  202. 

3.  A  mortgage  of  the  whole  premises  by  a  co-heir  is  not  conclusive  evi- 
dence of  an  ouster. — Wilson  v.  CoUishaWf  276. 

4.  The  owner  of  a  tract  of  land  executed  a  mortgage  of  it,  and  afterwards 

conveyed  a  part  of  the  land ;  and  the  grantee  subsequently  purchase^ 
the  mortgage.  After  the  transfer  of  the  mortgage,  judgments  were 
obtained  against  the  mortgagor,  and  the  residue  of  the  land  not  con- 
veyed was  sold  at  sheriff's  ^e,  and  purchased,  after  notice  given  c^ 
the  mortgage,  and  of  the  balance  due  on  it.  Held,  that  the  owner  of 
the  mortga^  can  maintain  ejectment  against  the  purchaser  at  sheriff's 
sale,  and  wiU  be  entitled  to  retun  the  possession  till  the  amount  due  on 
the  mortgage  be  paid. — Fluck  v.  Replogle,  405. 

5.  Where  a  mortgage  was  taken  by  a  vendor,  on  one-third  and  one-third  of 

a  sixth  of  various  tracts  of  land,  which  the  mortfageee  took  expressly 
subject  to  prior  liens  against  former  owners  of  the  land ;  in  distributing 
the  proceeds  of  sale  of  !|he  land,  which  was  sold  at  sheriff's  sale,  the 
mortgagee  will  not  be  confined  to  one-third  and  one-Uiird  of  a  sixth  of 
the  balance  of  the  money,  after  payment  of  the  prior  liens  and  costs ; 
but  if  they  were  paid  by  the  otner  portions  of  the  land,  except  one- 
tiiird  and  one-thira  of  a  sixth,  then  that  amount  of  the  purchase  mo- 
ney would  be  applicable  to  the  mortage— in  preference  to  judgments, 
subsequent  to  the  mortgage  obtunecT  M&inst  the  owners  of  the  land, 
and  existing  at  the  time  (n  the  sale. — Deoor^s  Appeal,  413. 

6.  An  assignment  of  a  judnnent  will  carry  with  it  a  ri^t  to  a  mortgage, 

which  secured  the  doikI  on  which  the  judgment  was  entered. — CoShr 
earfs  Appeal,  416. 

MUNICIPAL  CHARGES  AND  CORPORATION.  See  Titles  Corpora- 
tion ;  Sheriff's  Sale;  Taxes  ;  also.  Northern  Liberties; 
see  also,  Northern  Luerties  v.  Swain,  113 ;  also,  Thomas 
V.  Northern  Liberties,  117 ;  also.  Northern  Liberties  v. 
St.  John's  Church,  104. 

NISI  PRIUS.    See  KUin  ▼.  FraaMin  Im.  C(m]^y,  247. 
NOTICE.    See  Promissort  Note,  5. 

NORTHERN  LIBERTISa 
As  to  claims  for  pitohing,  paving,  fto.,  see  Northern  Liberty  v.  St  John's 
Church,  104 ;  also  Northern  Liberty  r.  Swain,  113 ;  Thomas  v.  North- 
em  Liberty,  117. 
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ORPHANS'  COURT.    See  Ejectment,  1 ;  Husband  find  Wife,  1. 

1.  The  decree  of  an  Orphans'  Court  ordering  a  person  to  file  his  account  as 

trustee  under  a  will,  is  interlocutory  and  not  final,  and  no  appeal  lies 
^eTefrom.---Eckfeldf  8  Appeal,  171. 

2.  A  sale,  by  order  of  the  OrphaJuf  Court,  is  a  judicial  sale. — Moore  v. 

Shultz,  98,  121. 

3.  In  the  case  of  land  taken  at  a  valuation,  under  proceedings  in  the  Or- 

phans' Court,  the  thirds  left  in  the  land,  for  the  use  of  the  widow  of 
the  intestate,  as  whose  estate  it  was  appraised,  will  not  be  divested  by 
a  sale,  under  order  of  Orphans'  Courib,  as  the  property  of  the  party 
who  took  the  same  at  the  appraised  value. 

An  Orpluu[is'  Court  sale  is  9l  judicial  sale,  and  the  principle  of  ccaxai 
emptor  applies  to  the  purchaser. 

The  declarations  of  the  crier,  when  selling  lands  under  an  order  of 
Orphans'  Court,  are  not  to  be  admitted  in  evidence  to  contradict  tiie 
conditions  of  sale  which  had  been  publicly  read. 

If  a  purchaser  be  misled  by  the  declarations  of  the  crier,  he  may  ap- 
ply to  the  court  to  set  aside  me  sale. 

Declarations  of  an  administrator  made  years  after  a  sale  by  him, 
imder  an  order  of  Orphans'  Court,  and  after  deed  made  and  accepted, 
are  not  admissible  to  oontnulict  the  conditions  of  sale  and  return ;  and 
the  understanding  of  persons  present  at  the  sale,  attempted  to  be 
proved,  years  after  the  siaJe,  is  not  admissible  for  the  same  purpose. — 
Vandever  v.  Baker,  121. 

4.  A  security  on  appesJ  from  the  Orphans'  Court  may  be  signed  in  blank, 

and  subsequently  filled  up  by  the  clerks. — Costen's  Apj^al,  292. 

OVERSEERS.    See  Practice,  3. 

PARENT  AND  CHILD. 
A  father  or  guardian  who  executes  an  indenture  of  apprentic^hip,  under 
our  statute,  in  evidence  of  his  assent,  is  not  bouna  for  the  perrormance 
of  its  covenants. — McAdams^  ExcctUors  v.  StUweU,  90. 

PAROL  AGREEMENT  OR  CONTRACT.    See  Husband  and  Wife,  1. 
To  take  a  case  out  of  the  statute  of  frauds  and  perjuries,  the  parol  contract 
of  sale  of  real  estate  should  not  only  be  established  by  competent 
proof,  but  it  should  be  clear,  definite  and  unequivocaL — Chamley  v. 
Mansburi/,  16. 

PAROL  EVIDENCE.    See  Evidence,  2. 

PARTITION. 

1.  The  District  Court  of  the  city  and  county  of  Philadelphia  had  no  juris- 

diction before  the  passage  of  the  act  of  2l8t  April,  1846,  of  an  action, 
of  partition  between  parties  takins  by  descent  from  one  who  died  sole 
seized  ;  nor  are  damages  recoverable,  in  consequence  of  the  passage  of 
the  said  act,  ^^nst  a  party  who,  having  purchased  real  estate  sold 
imdor  proceedings  in  partition  in  the  said  court,  before  the  passage  of 
the  said  act,  declined  accepting  a  deed  and  paying  the  purchfuse  money, 
whereby  the  property  was  again  sold  for  a  less  price  than  it  brou^t 
at  the  first  sele.—McMichael  v,  SkUkm,  215. 

2.  Where  a  parol  partition  of  lands,  which  had  descended  to  five  heirs,  was 

made  in  the  aosence  of  one  of  them  by  the  oUier  four,  and  the  portions 
of  three  of  them  were  set  apart  by  metes  and  bounds,  and  at  the  re- 
quest of  one  of  the  heirs  present,  the  portion  of  the  absent  one  was 
added  to  his,  and  actual  and  exclusive  possession  was  taken  of  the  sev- 
eral portions,  by  those  to  whom  they  were  allotted — ^the  one  who  was 
absent  may,  afber  the  lapse  of  sixteen  years,  at  his  option,  repudiate 
the  division  and  demand  a  new  partition  of  the  whole  tract ;  or  he  may 
adopt  all  the  features  of  the  division,  and  if  it  does  not  overreach  mesne 
rights,  acquired  by  third  persons,  may  recover  in  qjectmesit  his  share 
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of  the  land  from  the  heir  who  had  it  allotted  to  himself,  not  however 
claiming  for  improyements  made  upon  the  Itmds  sinoe  the  parol  parti- 
tion. 

The  Btatate  of  firands  is  not  a  bar  to  a  recoTory  in  the  case,  CTen 
though  the  defendant,  in  porsoanoe  of  an  arrangement  with  his  &ther, 
had  been  in  possession  of  tipart  of  the  land  allcSted  to  him  by  the  pa- 
rol partition  btfore  the  same  was  made,  as  his  entry  on  the  mole  dm- 
sion  was  made  in  pursuance  of  ihe  parol  partition. — McMaJkan  v. 
McMahaUy  376. 
3.  In  1827,  a  husband  could  agree  to  a  yohmtary  partition  of  real  estate  in 
which  his  wife  was  interested  as  an  heir ;  and  where  equal  partition 
could  not  be  made,  the  interest  of  the  wife  was  turned  into  money,  by 
way  of  owelty,  and  could  at  that  time  have  been  reduced  into  posses- 
sion by  the  husband. 

Where  the  agreement  to  make  partition  is  executed  hj  lines  of  diyi- 
sion,  marked  upon  the  around,  followed  by  a  correspondmg  possession, 
that  is  sufficient  to  penect  it ;  mere  straneers,  being  jud^ent  credi- 
itors  of  the  heir  who  owned  the  land,  w3l  not  be  permitted  to  dis- 
pute it 

The  sum  awarded  for  owelty  was  a  lien  on  the  land,  and  payable 
from  the  proceeds  of  its  sale,  in  preference  to  subsequent  Uen  creditors 
of  the  son,  who  claimed  part  of  the  land  in  his  own  right,  and  part  by 
purchase  from  others  of  the  heirs. — Darlington* s  Appropriation^  42!l). 

PARTNERSHIP. 

1.  An  assignment  by  one  of  two  partners,  of  all  his  interest  in  the  partner- 

ship concern,  works  a  dissolution  of  the  partnership ;  after  a  dissolu- 
tion thus  effected,  the  assignee,  or  incoming  partner,  cannot  withdraw 
the  effects,  nor  his  share  of  them.  The  remaining  or  stationary  part- 
ner is  entitled  to  hold  possession  for  the  purpose  of  payine  off  the  debts, 
and  winding  up  the  business  of  the  concern. — Horton'a  Appeal^  67. 

2.  To  entitie  a  jiAat  debt  against  two  persons,  who  were  in  partnership  at 

the  time  the  instrument  of  indebtedness  was  executed,  to  a  preference 
oyer  a  debt  against  one  of  the  partners,  out  of  the  proceeds  of  sale  of 
partnership  property,  it  must  appear  affimuOioely  that  it  was  contracted 
on  the  partnership  account — anodgrass'  Appeal,  471. 

3.  Real  estate  may  be  held  in  partnershw^f  royided  such  intention  be  man- 

ifested by  writing  put  on  record.  This  intention  is  sufficientiy  mani- 
fested, in  case  of  a  sheriff's  deed  to  the  firm,  by  the  record  of  it  in  the 
Prothonotary's  office. 

The  office  of  the  habendum  in  a  deed  is  not  to  designate  the  grantee, 
but  to  determine  the  amount  or  quantity  of  the  estate  or  interest  granV 
ed  by  the  deed ;  and  therefore,  where  a  deed  is  to  persons  as  partners, 
habendum  to  their  heirs  and  assigns  forever,  these  words  in  the  haben- 
dum merely  determine  the  Quantity  of  interest  conveyed  to  the  fiim, 
whether  an  estate  in  fee,  or  during  the  continuance  of  the  partnership, 
or  for  life. 

When  real  estate  purchased  by  the  partners,  piud  for  with  partnei^ 
ship  funds,  and  conveyed  to  them  as  partners,  and  the  deed  duly  put 
on  record,  is  sold  under  a  mortgage  executed  by  them,  as  purtners,  un- 
der the  firm  name,  which  has  been  duly  recorded,  the  proceeds  of  such 
sale  are  payable  under  the  mortgage  to  the  exclusion  of  a  previous 
judgment,  obtained  against  <me  of  the  partners. — Lancaster  Bank  v. 

4.  On  the  trial  of  a  suit  against  one  as  a  partner,  another  person  who  ad- 

mits his  liability  as  partner,  cannot  be  permitted  to  testify  as  to  the 
character  of  the  original  articles  of  partnership  said  to  have  existed, 
but  alleged  to  be  lost,  he  being  interested  to  throw  the  payment  of  half 
of  the  debts  on  t^e  defendant 
A  letter  of  one  partner  admitting  the  partnership  is  evidence  agabs  t 
VOU  I.— 2r. 


Digitized  by  VjOOQIC 


682  INDEX. 

himself,  bvt  it  is  not  eyidence,  without  more,  to  fix  another  person  with 
liability  as  a  partner. 

Where  gooos  purchased  by  one  as  a  member  of  ih.e  firm,  are  know- 
ingly sent  to  a  place  beyond  that  at  which  the  partnership  establish- 
ment was  located,  it  b  a  circumstance  from  ^diich  the  iury  may  infer 
a  fraudulent  combination  between  the  vendors  and  purchaser  to  charge 
another  as  a  partner. — Porier  t.  WiUcn  dc  Kdly,  oil. 

PASSAGE  MONEY.    See  Action,  1. 
Passage  money  and  freight  are  governed  by  the  same  rules. — Oopt  t. 

PLEADING.    See  Srbor,  4 ;  Practice. 
POOB.    See  Practick,  3. 

PRACTICE. 

1.  Where  there  is  a  rule  of  court  requiring  that  a  plea  of  non  eHfadum  be 

verified  by  affidavit,  such  affidavit  must  be  made. — McAdamt^  Exccu- 
tors  V.  StUweU,  90. 

2.  Under  the  act  of  1806,  to  brine  the  opinion  of  the  court  properly  upon 

the  record,  it  must  appear  toliave  been  filed  by  the  judge  at  the  ex- 
press reG[uest  of  a  puiy  to  the  action,  preferred  before  the  rendition  of 
the  verdict 

A  party  may  be  required  to  specify  what  portions  of  the  charge  he 
asks  to  be  reduced  to  writing,  and  when  the  charge  is  asked  to  be  filed 
it  must  be  pressed  to  consummation,  within  a  reasonable  time,  otiier^ 
wise  the  judge  may  disregard  it. 

Under  the  statute  of  Westminster  2d,  13  Edw.  1,  when  an  exception 
is  taken  to  evidence,  or  to  tiie  charge  of  the  court,  it  is  necessary  that 
the  exception  should  be  reduced  to  writing,  at  the  trial,  and  presented 
in  form  tor  the  seal  of  the  judge,  within  a  reasonable  time ;  when  it 
applies  to  the  charge,  embracing  as  much  of  the  chargo  as  is  objected 
to ;  if  this  be  omitted,  tiie  exception  is  considered  to  Im  waived. 

In  the  English  practice  where  a  party  who  on  the  trial  has  tendered 
a  bill  of  exception,  brines  a  writ  of  error  before  he  has  procured  tiie 
judge^s  signature  to  the  bill,  he  thereby  waives  it,  and  will  not  be  po^ 
mittod  b^  the  court  of  error  to  append  the  bill  to  the  record ;  but  this 
irregularity  is  not  material  in  this  court — Meese  v.  Letig,  382. 

3.  In  a  proceeding  under  the  23d  section  of  tiie  act  of  13tii  June,  1836,  re- 

lating to  the  support  and  employment  of  the  poor,  the  record  may  be 
brought  up  by  certiorari ;  and  tins  court  may  then  correct  error  in  the 
process,  proceedings,  judgments  and  decrees  of  the  court  of  Quarter 
sessions.  But  in  such  proceeding,  this  court  will  not  examine  into 
the  merits  of  the  controversy  upon  fisicts. 

In  trials  in  the  Common  Pleas,  in  civil  cases,  fiiots  may  be  brou^t 
tm  by  bill  of  exceptions,  stating  the  evidence,  and  in  the  same  way» 
tne  charge  of  the  court  and  instructions  to  the  jury  upon  the  evidoooe, 
may  be  made  part  of  the  record,  and  brou^  up ;  but  neither  the 
opinion  of  the  court,  nor  the  evidence  dven  in  the  Quarter  Sessions, 
oompose  any  part  of  the  record,  or  can  be  made  so  by  any  form  of  pro- 
ceeding pointed  out  by  the  law. 

If,  in  a  proceedine  such  as  this,  the  party  complaining  has  any  re- 
dress, it  is  by  appecu;  but  whether  an  appeal  to  uiis  court  will  lie,  not 
decided.— 2)«rry  Overseers  v.  Brown,  389. 

4.  A  Court  of  Common  Pleas  has  a  right  to  make  roles  as  to  the  pzesentap 

tion  of  points ;  and  it  is  not  error  to  rciuse  instructions,  where,  accord- 
1^  tothe  rule,  they  have  not  been  submitted  to  the  opposite  oounseL — 
Eatnes  y.  Statuffar,  541. 

5.  The  practice  of  suine  a  recognizance  in  the  name  of  the  President  of  the 

Orphans'  Court,  who  is  not  a  corporation,  and  not  the  successor  of  tiie 
judge  to  whom  the  recognizance  was  acbiowiedged  nominatim,  r  "~ 
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tained  on  the  nrnxim  of  communis  error  fctcii  jus:  but  a  suit  in  the 
name  of  the  President  Judge,  for  the  use  of  the  assi^ee  of  the  hus- 
band for  the  amount  of  the  share  of  the  wife,  claimed  m  this  suit,  is  no 
bar  to  a  recovery  in  the  name  of  the  same  officer,  for  the  use  of  the 
wife  and  her  husband  as  her  trustee. — Eahdman  &  Wife  y.  Shu- 
man,  561. 

PRESUMPTION.    See  Insolvent,  1 ;  Husband  and  Wife,  4. 

PROMISSORY  NOTES. 

1.  The  bare  fact  of  the  loss  of  a  bill  or  note,  payable  to  bearer,  is  not  evi- 

dence of  such  culpable  carelessness  bn  the  part  of  the  holder  as  would 
enable  the  finder  to  transfer  the  ownership  of  it. 

If  the  holder  has  been  as  careful  of  it  as  reasonable  convenience  al- 
lows, and  as  a  man  of  common  prudence  is  of  his  property,  it  is  suffi- 
cient. ^ 

He  is  not  bound  to  fill  up  the  blank  indorsement  by  making  it  pay- 
Ale  to  his  own  order,  in  anticipation  of  its  loss,  in  order  to  prevent  it 
/  from  being  transferable  by  the  finder. 

When  a  principle  of  general  convenience  compels  one  of  two  inno- 
cent men  to  suffer  loss,  the  rule  is  Prior  in  tempore,  potior  in  jure,—' 
Biddle  v.  Bayard,  150. 

2.  In  an  action  to  recover  a  sum  of  money  paid  for  a  promissory  note,  on 

which  the  indorsement  was  forged,  brought  by  the  purchaser  of  the 
same,  against  one  whose  name  was  indorsed  upon  the  note,  andwher^ 
the  suit  was  brought  upon  a  receipt,  given  by  the  defendant,  admowl- 
edgins  the  receipt  of  the  monej,  to  recover  which  the  action  was 
brought ;  the  maker  of  the  note  is  a  competent  witness  to  contradict 
the  receipt,  and  to  shew  that  the  money  stated  in  the  receipt  was  not 
in  fact  received  b^  the  defendant,  but  b^  the  witness ;  and  that  the 
defendant  had  no  interest  in  the  transaction. 

It  is  also  competent  for  defendant  to  shew  that  he  was  requested  by 
plaintiff  to  sign  said  receipt,  as  he  was  a  broker,  in  order,  in  the  view 
of  the  parties,  to  make  legal  the  loan  of  money  at  a  higher  rate  than 
the  legal  rate  of  discount ;  and  not  with  the  view  of  his  being  liable. — 
DuMmi  v.  TOdtn,  46. 

3.  Where  the  maker  of  a  note,  who  put  it  into  the  hands  of  a  broker,  for 

sale  or  for  advance,  is  sued  by  one  who  had  advanced  money  upon  it, 
he  cannot  set  off  a  claim  alleged  to  be  due  to  the  broker,  by  the  nolder, 
who  advanced  upon  it. — Carman  v.  Garrison,  158. 

4.  The  holder  of  a  note  payable  in  specific  goods,  and  therefore  not  strictly 

negotiable,  may  bring  suit  in  his  own  name  against  a  payee  who  has 
indorsed  it  "  pay  the  bearer,''  and  transferred  it 

Tlie  action  m  such  a  case  may  be  sustained  upon  the  indebitaius  as- 
sumpsit counts,  as  well  as  upon  a  count  under  the  special  circumstan- 
ces.— Elkington  v.  Fennimore,  173. 

5.  If  an  indorser  of  a  promissory  note  agree  to  extend  the  time  of  payment 

beyond  the  maturity  of  the  note,  such  agreement  amounts  to  a  guar- 
anty that  he  will  hold  himself  bound,  at  the  expiration  of  the  period 
agreed  upon  by  him. — Ridgway  &  Budd  v.  Day,  208. 

6.  Where  an  action  on  a  promissory  note  which  had  been  indorsed  and  as- 

signed, was  brought  nearly  six  years  after  it  became  due  by  the  hold- 
er against  the  m&er,  an  affidavit  of  defence  setting  forth  Uiat  the  note 
was  paid  before  assignment,  by  the  indorser's  havmg  received,  as  the 
agent  of  the  maker,  money  to  the  full  amount  of  the  note,  and  which 
he  had  {deviously  a^^reed  to  take  in  payment  of  it,  in  connection  with 
the  lapse  of  time,  raises  a  strong  presumption  that  the  note  was  not 
indorsed  until  oveinlue,  and  presents  such  a  case  on  the  record,  as 
should  go  to  a  jury.  Snyder  v,  Riley,  6  Barr  164,  re-affirmed. — lians 
y.  Way  et  al.,  222. 

7.  The  drawer  of  a  note  which  was  made  to  be  sold,  and  by  the  statute  of 
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the  place  where  it  was  made,  was  Toid  hr  nsory,  as  well  in  ihd  hands 
of  the  pa^^ee,  as  of  an  innocent  and  bona  fide  holder,  represented  to 
tiie  plaintiff',  to  whom  it  was  offered  for  sale,  by  a  broker,  that  it  was 
business  paper.  The  plaintiffs  purchasing  iiie  note  at  an  usurious  dis- 
count, may  recover  back  the  amount  paid,  in  an  action  ibr  money  had 
and  received. — Vantine  v.  Wood^  270. 

8.  A,  the  holder  of  a  j)romis8orv  note,  discharged  the  drawer,  for  a  valuable 
consideration,  without  the  Knowledge  of  uie  indcnrser.  He  thai  trans- 
ferred the  note  to  a  stranger,  who  brought  suit,  and  recovered  the 
amount  from  the  indorser.  Assumpsit  lies  by  the  indorser,  to  recover 
from  A  the  amount  which  he  has  thus  been  compelled  to  pay. —  Whar- 
ton V.  Wtlliamaon,  273. 

0.  A  holder  of  a  negotiable  note,  to  whom  it  was  indorsed,  c^fter  maturtiVj 
can  sustain  a  suit  in  his  own  name  against  a  prior  indorser,  and  it  is 
not  necessary  for  him  to  shew  that  he  has  paia  a  consideration  for  the 
transfer. — Kyner  v.  Shower,  444.  ^ 

10.  A  negotiable  note  given  for  a  gaming  consideration,  is  void  in  the  hands 
of  even  an  innocent  holder  for  value. — Unger  v.  Boas,  60L 

11.  Where  suit  on  a  negotiable  note,  transferred  after  maturit^r*  is  brought 
in  the  name  of  the  payee  for  the  use  of  the  holder,  claimmg  under  an 
indorsement  in  blaiuE,  and  a  transfer  with  guaran^,  and  no  objection 
to  the  form  of  action  is  made  till  after  the  note  would  be  barred  by  ^e 
statute  of  limitations,  the  suit  will  be  sustained  as  brought— /on«9  v. 
Martins,  614. 

PROTHONOTARY.    See  Judgment,  3. 

QUARTER  SESSIONS.    See  Courts;  Indictmbnt,  2, 

QUO  WARRANTO. 

The  quo  warranto  act  of  13th  April,  1840,  is  highlv  remedial,  and  should 

be  liberally  construed. — Com'th,  v.  OuUen,\Zi, 
2.  The  12^  section  of  said  act  covers  all  questions  arising  on  vmtB  of  quo 

warranto  between  rival  chdmants  of  elective  offices. — Hem, 

PURCHASER.    See  Vbndob  and  Vendie. 
A  judgment  creditor  is  not  entitled  to  the  protection  of  a  purchaser  of  Hie 
legal  titie  against  an  equitable  owner  or  his  creditors,  or  to  any  ad- 
vantage which  his  debtor  had  not. — Reed? 8  Appeal,  476. 

RAILROAD.    See  Damages. 

RECEIPT.    See  Settlement. 

RECOGNIZANCE.    See  Bail,  1 ;  see  Eshdman  v.  Shuman,  561. 

RECORD  AND  RECORDING  ACTS.    See  Deed,  1. 

REFERENCE.    See  Arbitration  ;  Award. 

RENT.    See  Action,  3. 

REPLEVIN.    See  Set  Opf,  3. 
The  surety  in  a  replevin  bond,  executed  by  the  pluntiff  in  replevin,  is  an- 
swerable to  the  extent  of  the  penalty  of  the  bond,  for  the  value  of  the 
property,  and  also  for  the  damages  found  in  &vor  of  the  defendant  in 
tiie  replevin  suit ;  and  for  costs. 

In  a  suit  on  such  replevin  bond,  which  was  properlv  brought  in  the 
name  of  the  sheriff,  for  the  use  of  the  defendant  m  the  refuevin  suit 
agidnst  the  plaintiff  in  replevin  and  his  surety,  the  surety,  with  con- 
sent of  his  principal,  may  set  off  a  judgment,  obtained  hj  his  princi- 
pal aeunst  the  defendant  in  replevin,  for  whose  use  the  suit  trying  was 
orou^t. 

In  the  suit  on  such  bond,  the  defendant  may  ^ve  evidence  of  the 
value  of  the  property,  prior  and  subsequent  to  the  time  it  was  r^levied ; 
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and  the  pltdntiff  in  such  snit,  may  in  reply,  give  eyidence  of  the  value 
of  the  property  before  and  at  the  time  it  was  replevied. — Balsley  t. 
Hqffvian  et  <d,,  603. 

RULES  OF  COURT. 
Where  a  rule  of  court  reauires  exceptions  to  be  taken  to  the  charge  of  the 
court,  before  the  verdict  is  received ;  where  this  is  not  done,  ezceptionji 
to  it  will  not  be  reviewed  on  error.— Jfc^eiaTiM'  Executors   v.  SH!r 
wM,  90. 

SBDUOTION.    See  iNDicriaNT,  2. 

SCIRE  FACIAS.    See  Judgment,  4. 
One  who  purchased  from  a  defendant  in  a  judgment,  real  estate,  which  had 
been  Dound  by  the  judgment,  the  lien  of  which  had  expired  at  the  time 
of  his  purchase,  and  ^o  was  subsequently  notified  by  scire  facias  to 
appear  and  take  defence,  but  who  dia  not,  is  not  estopped  thereby. 

A  terre  tenant  is  one  who  has  purchased  the  estate,  mediately  or  im- 
mediateh'  from  the  debtor,  while  it  was  bound  by  the  judgment — Dm- 
gUr  V.  KiehneTy  38. 

SET  OFF.    See  Replevht. 

1.  Where  the  maker  of  a  note  who  put  it  into  the  hands  of  a  broker,  for 

sale  or  for  advance,  is  sued  by  one  who  had  advanced  money  upon  it, 
he  cannot  set  off  a  claim  alleged  to  be  due  to  the  broker,  by  me  holder, 
who  advanced  upon  it. — Carman  v.  Oarrison,  158. 

2.  In  a  scire  facias  on  a  mechanics'  lien,  against  Uie  owner  and  contractor, 

the  contractor  may  set  off  a  claim  by  him  against  the  ijlaintiffs. 

There  cannot  be  set  off  against  set  off.  See  also  Ulrich  v,  Berger,  4 
W.  <k  ^.,  19.— (?aWc  i&  Huahes  v.  Parry  ei  al,,  181. 

3.  In  a  suit  on  a  replevin  bond,  by  one  partner  against  his  co-partner,  where 

the  goods  replevied  were  partnersnip  pron^iy,  the  defendant  cannot 
set  off  money  paid  by  him  on  the  partnersnip  account,  there  being  no 
proof  that  he  would  be  a  creditor  after  a  settlement  of  the  joint  ac- 
covaitB.—Roberts  v.  FiUery  265. 

4.  A  garnishee,  in  an  attachment  execution,  may  set  off  a  cross  demand, 

existing  in  him  against  the  defendant  in  the  judgment ;  but  the  sot  off 
must  have  been  acquired  before  the  proceedmg  against  the  garnishee 
was  served. 

A  set  off  is,  in  substance,,  a  cross  action ;  and  a  cross  demand  must 
be  complete  when  the  action  was  instituted. 

In  determining  the  question  whether  the  service  of  the  attachment 
execution  on  the  gamisnee,  or  the  acquisition  of  the  demand  by  the 
garnishee  against  the  defendant  in  the  attachment,  was  prior  in  time, 
tne  onus  lies  on  Uie  garnishee,  who  alleges  the  possession  of  the  coun- 
ter claim ;  there  is  no  presumption  existing  in  the  case. — PenneU  v. 
6Vti56,  552. 

SETTLEMENT. 
The  acceptance  of  a  due  bill  on  settlement,  and  the  giving  of  a  receipt  in 
full  tor  the  due  bill,  is  only  prima  facie  evidence  of  settlement,  and 
not  conclusive,  and  may  be  explained  by  parol  evidence. — Gue  v.  Kline 
dh  Beifsnyder^  60. 

SHERIFF.    See  Execution. 

1.  A  sheriff,  (defendant,)  who  has  wrongfully  levied  upon  and  sold  the  goods 

of  the  plaintiff,  will  not  be  permitted  to  give  in  evidence,  in  mitigation 
of  dainages,  that  he  has  voluntarily  appued  part  of  the  proceeds  of  the 
sale  to  the  payment  of  a  debt  of  the  plaintiff;  as  he  hiui  no  right  to 
make  any  appropriation  of  the  funds  thus  illegally  obtained. — JtMu^ 
ad  &  Mish  V.  ifasan,  214. 

2.  Where  arrears  of  ground  rent  are  payable  out  of  the  proceeds  of  a  sheriff's 
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sale,  and  the  sheriff  distributes  the  fond  to  subsequent  liens,  he  is  per- 
sonally liable. 
Nor  can  he  relieve  himself  by  annexing  conditions  to  his  sale,  that  unless 
the  bill  is  presented  before  he  parts  with  the  money  such  arrears  will 
be  paid  by  the  purchaser. — Mather  v.  McMlchad,  301. 

SHERIFF  BOND  AND  RECOGNIZANCE. 
Since  the  act  of  14th  June,  1846,  prescribing  a  particular  remedy  upon  the 
official  bonds  given  by  sheriffs  and  their  sureties,  as  well  as  before  the 
passage  of  that  act — suit  may  be  maintained  on  the  recognizance  of  a 
sheriff  against  him  and  his  sureties,  to  recover,  formisappropriation  of  the 
proceeds  of  a  sheriff's  sale  of  real  estate. — Oom'th.  v.  Ldar  et  oZ.,  22. 

SHERIFF'S  SALE.    See  Execution  ;  Judgment,  1. 

1.  As  to  the  effect  of  a  sheriff's  sale  on  a  municipal  claim  and  mortage, 

see  case  of  Nor,  Lib,  v.  Swain,  113. 

2.  A  sheriff's  sale,  subject  to  a  fixed  lien,  is  necessarily  subject  also  to  all 

prior  incumbrances. 

A  municipal  claim  for  laying  water  pipes  in  the  county  of  Philadel- 
phia, which  is  the  first  lien  on  the  premises,  is  not  discharged  by  a  sher- 
iff's  sale,  subject  to  a  subsequent  mortg^e  under  a  junior  judgment, 
although  the  proceeds  were  more  than  sufficient  for  its  payment ;  where 
the  sale  took  place  before  the  act  of  16th  April,  1845. 

Since  the  act  of  1845,  such  claim  would  be  payable  out  of  &e  pro- 
ceeds, and  consequently  discharged  by  the  sale. 

It  seems  a  sale  under  a  lien  existing  in  fact  before  the  recording  of  a 
subsequent  mortgage,  would  discharge  the  lien  of  such  mortgage,  not- 
withstanding the  act  of  1845.    Bell,  J. 

A  municipal  claim  created  by  a  subsequent  act,  is  within  the  pro- 
tection of  the  act  of  3rd  February,  1824,  and  consequently,  under  the 
act  of  1835,  its  existence  will  not  cause  a  sheriff's  sale  to  affect  the 
rights  of  a  mortgagee  of  the  land. — Nor,  Lib.  v.  Stcain,  113. 

SLANDER. 
In  an  action  for  slander,  circumstances  which  do  not  amount  to  a  justifica- 
tion, and  from  which  the  jury  could  not  infer  guilt  of  the  offence,  may 
be  given  in  evidence  on  the  plea  of  not  guilty,  in  mitigation  of  damages, 
because  they  weaken  the  proof  of  malice.  But  when  they  tend  direct- 
ly towards  the  proof  of  guilt,  they  cannot  be  given  in  evidence  on  that 
plea. 

It  was  not  error  to  charge  the  jury  that  where  tlie  charge  was  not 
substantially  proved,  that  the  plea  of  justification  greatly  a^ravates 
the  case,  and  should  proportionally  increase  the  damages. — ^pdegraoe 
V.  Zimmerman,  619. 

STATUTE,  CONSTRUCTION  OF. 
lu  the  construction  of  a  statute,  granting  privileges  to  individuals,  where 
there  is  ambiguity  or  inconsistency  in  the  language  of  the  grant,  if  one 
construction  bears  against  the  public  trade  and  convenience,  and  an- 
other abridges  the  grant ;  that  must  be  adopted  which  favors  the  pub- 
lic convenience  and  trade. — StormfeUz  v.  manor  Turnpike,  555. 

STEAMBOAT.    See  Corporation,  1. 

SURETY.    See  Bail,  1. 

TAXES. 

1.  A  testator  devised  real  and  personal  estate  in  trust  for  his  daughter,  for 
and  during  all  the  term  of  her  natural  life,  and  after  her  dea£,  then  in 
trust  to  and  for  the  only  proper  use  and  behoof  of  such  person  or  per- 
sons, uses,  intents  and  purposes,  as  she,  my  said  daughter  Mary,  by 
her  last  will  and  testament,  m  writing,  or  by  writing,  under  her  nana 
and  seal,  in  the  nature  of,  and  purporting  to  be  her  last  will  and  testa- 
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ment,  shall  nominate,  direct  and  appoint;  and  the  daughter  made  a 
will  devising  all  the  property  ana  estate,  real  and  personal,  to  which 
she  was  entitled,  under  the  will  of  her  father,  to  or  in  trust  for  her 
brothers  and  sisters,  or  their  children,  they  bcong  lineal  deecenduits  of 
her  &ther;  such  property  is  not  liable  to  taxation,  under  the  act  of 
April  7, 1826,  relating  to  collateral  inheritances. — Com'ih,  y.  William^ 
J^ceciUorSf  24. 

2.  Where  the  dividend  committee  of  a  corporation  embraced  within  the 

terms  of  the  act  of  11th  June,  1840,  (which  provides  that  all  such  compar 
nies  shall,  ''firom  and  after  the  first  day  of  January  next,  &c.,  pay  a 
certain  tax  upon  their  "  capital  stock  paid  in,'')  did,  on  31st  December, 
1840,  declare  a  dividend  on  the  business  of  tiie  last  six  months,  to  be 
paid  to  the  stockholders  on  the  4th  of  January,  then  next,  which  de- 
claration of  dividend  was  confirmed  by  the  Erectors  on  the  4th  of 
January,  1841,  and  pidd  to  the  stockholders  on  or  after  the  14th  of 
January,  1841,  such  mvidend  is  not  taxable  under  the  said  act  of  11th 
June,  1840.— Com'tA.  v.  Pa,  J&w.  Co.  165. 

3.  It  is  the  duty  of  the  county  commissioners  to  hear  appeals  from  assess- 

ments, if  the  persons  maldnf  them  have  g^ven  due  notice  of  such  ap- 
peal, and  have  complied  with  the  provisions  of  the  law. 

Under  the  51st  section  of  the  act  of  1st  April,  1836,  Ihtrdon  1094,  a 
freeholder  may  appeal  to  the  court  of  common  pleas,  provided  he  pre- 
sents his  petition  within  thirty  days  from  the  period  prescribed  by  uat 
section.— VawiM  v.  Commissioners,  72. 

4.  A  church  is  not  exempt  from  charges  or  assessments,  by  reason  of  the 

act  of  16th  April,  1838,  exempting  churches  and  burial  grounds  from 
taxes.  Taxes  are  a  public  imposition,  levied  by  authorit;^  of  the  gov- 
ernment, for  the  purpose  of  carr^g  on  the  govemmeut,  m  its  nu^hi- 
nery  and  operations;  but  municipal  charges  are  often  of  a  local  char- 
acter, and  for  the  benefit  of  a  particular  neighborhood. — Nor,  Lib,  v. 
St.  JohWs  Church,  104. 

5.  The  act  of  11th  April,  1835,  does  not  operate  to  impw  the  prioritjr  of 

lien  given  to  taxes  in  the  county  of  Philadelphia,  by  the  act  of  3d 
February,  1824.— i^rry  v.  Brinton,  202. 

6.  As  to  sale  for  taxes  under  U.  S.  Lavrs,  see  Emery  v.  Harrison,  317. 

7.  When  a  testator  directs  a  portion  of  his  estate  to  be  vested  in  a  fund,  the 

interest  of  which  shall  be  paid  to  his  vridow  for  her  natural  life  or 
vridowhood,  and  the  fund  at  the  determination  of  her  estate  to  be  dis- 
tributed among  his  children,  the  said  fund  is  taxable  for  state  and 
county  purposes,  and  the  taxes  are  payable  out  of  the  interest  of  the 
same. 

Under  the  act  of  April  22,  1846,  it  is  not  necessary  that  the  party 
entitied  to  the  present  benefit  of  an  investment  should  have  a  leeal  es- 
tate or  pn^rty  in  the  frmd,  or  that  there  should  be  a  technical  trust 
formally  created,  in  order  to  make  the  fund  liable  to  taxation. 

Particular  terms  describing  the  objects  of  taxation,  are  to  be  con- 
strued according  to  popular  acceptation. 

Wherever  the  law  levying  an  impost  employs  no  distinct  language 
on  the  subject,  the  present  oeneficis^  is  liable  by  inevitable  implica- 
tion, if  the  law  contuns  nothing  repugnant  to  said  liability. 

If  taxable  for  state  purposes,  the  fund  is  also  liable  for  county 
taxes. — Spangler  v.  York  county,  323. 

8.  A^  miller  or  manufacturer  of  flour,  who  purchases  grain,  as  well  as  nuses 

it  on  his  farm,  and  retails  the  flour  at  other  places  than  his  mill,  is  liable 
to  taxation  and  payment  of  license  fee,  under  the  11th  section  of  tiie 
act  of  22d  April,  1846.— BerA;9  county  v.  Bertolet,  522. 

TENANT  FOR  LIFE.    See  Damages— Exzcution  8. 

TENANT  IN  TAIL.    See  Estate. 
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TIRRE  TENANT.    See  CovxirANT. 
One  who  purchased  from  a  defendant  in  a  judgment,  real  e^aie,  which  had 
heen  Dound  by  the  judgment,  the  lien  of  whioh  had  expired  at  the  time 
of  his  purchase,  and  -wiio  was  subsequently  notified,  by  sckrefadas^  to 
appear  and  take  defence,  but  who  dia  not,  is  not  estopped  thereby. 

A  terre  tenant  is  one  who  has  purchased  the  estate,  mediately  or 
immediately  from  the  debtor,  while  it  was  bound  by  the  judgment — 
Dengim-  t.  £idmer,  38. 

TRESPASS  AND  TRESPASSER. 
A  joint  trespasser,  if  called  by  the  opposite  party,  may  teslafy  against  him- 
self; therefore,  a  constable  who  made  the  levy,  which  is  complained 
of,  under  an  execution,  may  be  a  witness,  if  called  on  the  part  of  the 
plaintiff  in  the  action. — Burke  y.  Bowen,  146;  Idem  Kennedy  y.  jP^t- 
in,  408. 

TROVER. 

The  bare  fact  of  the  loss  of  a  certificate  endorsed  in  blank,  is  not  eyidenoe 
of  such  culpable  carelessness  on  the  part  of  the  holder,  as  would  ena- 
ble  the  finder  to  transfer  the  ownershm  of  it 

If  the  holder  has  been  as  careftd  or  it  as  reasonable  conyenience  al- 
lows, and  as  a  man  of  common  prudence  is  of  his  property,  it  is  suffi- 
cient 

He  is  not  bound  to  fill  up  the  blank  endorsement  by  making  it  paya- 
ble to  his  own  order,  in  anticipation  of  its  loss,  in  order  to  preyent  it 
from  being  transferable  by  the  finder. 

When  a  principle  of  general  conyenience  compels  one  of  two  inno- 
oent  men  to  sufi^  loss,  the  rule  h&jprioriniemjportpciiorinjttre, — 
BiddU  y.  Bayard,  150. 

TRUST  AND  TRUSTEE.    Judgment,  1. 

1.  A  testator  deyised  real  and  personal  estate  in  trust  for  his  danghter,for  and 

durine  all  the  term  of  her  natural  life,  and  after  her  death,  then  in  trust 
to  and  for  the  only  proper  use  and  behoof  of  such  person  or  persons,  uses, 
intents  and  purposes,  as  she,  my  said  daughter  Mary,  by  her  last  will 
and  testament,  m  writing,  or  by  writing,  under  her  hand  and  seal,  in 
the  nature  of,  and  purporting  to  be  her  last  will  and  testament  shall 
nominate,  direct  and  appoint;  and  the  dau^iter  made  a  will  derisin^ 
all  the  property  and  estate,  real  and  personal,  to  whioh  Ao  was  enti- 
tled, under  the  will  of  her  father,  to  or  in  trust  for  her  brothers  and 
sbters,  or  their  children,  they  bein^  lineal  descendants  of  her  father ; 
such  property  is  not  liable  to  taxation,  under  the  act  of  April  7, 1826, 
relating  to  collateral  inheritances. — ChtnHh  y.  TFiRioBi^  JSaxeuiors,  29. 

2.  The  decree  of  an  Orphans'  Court  ordering  a  person  to  file  his  account  as 

trustee  under  a  will  is  interlocutory,  and  not  final,  and  no  appeal  lies 
iheTG£rom.—IJckfelde8  Appeai,  171. 

3.  Insolyent  trustees,  acting  by  advice  of  counsel,  and  in  (jood  fiuth,  not 

held  responsible  for  neglecting  to  proceed  to  ayoid  assignments,  i«o- 
ceedings  under  which  had  been  restrained  by  the  court,  by  iiijunction 
which  was  afterwards  dissolyed  when  a  distribution  took  place;  though 
it  subsequentiy  was  held,  that  the  assiffnmente  were  yoidable  for  pa- 
tent defecte  and  the  j)roperty  might  naye  been  recoyered,  tiie  court 
havins  jurisdiction,  with  ndl  notice  of  the  conduct  of  the  trustees,  hay- 
inft  refused  to  remoye  them  from  their  office. 

Nor  though  the  distribution  in  which  they,  as  creditors,  puticipated, 
iSiewed  that  there  was  property  which  hAd  not  been  assigned,  and 
which  rendered  the  assignmento  yoidable,  under  Thomas  v,  Jenks,  5 
Bawle,  221y  such  property  having  actually  passed  to  the  a^i^ees;  tiie 
extent  of  that  decision  bemg  considered  not  to  have  been  distmctly  un- 
derstood. 

Nor  is  there  eyidenoe  of  mala  Jidei^  in  resisting  a  dismissal  from 
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th^  office,  on  the  ground  of  neglect,  &c.,  after  they  had  been  appoint- 
ed by  the  court,  without  request  made  by  tiiem. 

Nor  are  they  accountable  for  diyidencb  received  by  them,  as  releas- 
ing creditors,  where  they  had  executed  the  releases  before  their  appoint- 
ment by  the  court,  wmch  had  notice  of  their  conflicting  interests, 
when  t£^j  ordered  them  to  give  bond. — Appeals  of  During ,  King  and 
MiOer,  224. 

4.  A  trust  maj  be  created  and  proved  hj  parol. 

The  evidence  to  sustain  a  parol  declaration  of  trust  ought  to  be  of 
weight  and  substance,  and  be  scrutinized  vnth  care.  A  party  may  de- 
mand a  jury  trial ;  but  the  conscience  of  ^e  court  is  to  be  satisfied,  aa 
well  as  &at  of  the  jurors,  as  the  court  and  jury  together  stand  in  the 
place  of  the  chancellor;  but  when  the  conscience  of  both  is  satisfied, 
the  conclusion  of  fact  is  final,  if  made  upon  competent  testimony. 

The  declarations  of  the  person  who  created  the  trust,  made  in  the 
absence  of  the  trustee,  are  not  competent  alone  to  egtablish  a  trust;  but 
when  the  trust  has  been  established  by  competent  evidence,  such  de- 
clarations are  admissible  to  designate  the  beneficiary  or  cestui  que  trust. 

Treachery  and  firaud  are  not  compensi^»d  in  law;  and,  therefore, 
where  a  trustee  denies  the  trust,  he  wiU  not  be  entitled  to  the  extension 
of  payment  of  the  trust  funds,  to  which  he  would  have  been  entitled  if 
he  had  acknowledged  the  trust,  and  &ithjKilly  performed  his  duty. 

The  cestui  que  trust  can  maintain  suit,  in  his  own  name,  against  the 
trustee,  without  the  intervention  of  an  administrator  of  the  estate  of 
the  person  who  created  the  trust,  unless  the  administrator  appears  and 
interpleads  in  the  suit 

The  trust  will  not  be  invalid  if  the  fund  were  transferred  by  the 
owner,  to  defeat  the  collateral  inheritance  tax.  The  fund  would  be 
liable  to  taxation  in  the  hands  of  the  cesiui  que  trust. 

Indorsements  on  the  trust  bonds  of  payments  on.  them,  are  evidence 
in  &vor  of  the  plaintiff,  to  shew  that  we  bonds  were  in  the  possession 
of  the  trustee  at  the  time  the  indorsements  were  made.  They  are  not 
evidence  in  favor  of  the  trustee,  that  the  payments  were  actually  made. 
--TriM  V.  Crotzer,  451. 

5.  A  conveyance  to  a  lunatic  trustee,  for  the  life  of  another,  and  after  his 

decease  to  the  heirs  of  the  cestui  que  use,  is  not  void  for  want  of  men- 
tal capacity  to  accept  tiie  trust.  Where  possession  has  been  according 
to  the  deed  for  more  than  twenty-one  years,  its  delivery  will  be  pre- 
sumed; and  though  the  trustee  be  a  lunatic,  he  is  capable  of  receiving 
the  legal  titie  for  the  benefit  of  another.  The  acceptance  of  the  con- 
veyance by  the  beneficiary,  on  behalf  of  his  representative,  is  a  suffi- 
cient delivery. — Eyrick  v.  Hetrick,  488. 
C.  Where  land  is  purchased  by  a  person  who  has  a  deed  for  the  same  made 
to  another,  in  trust  for  nimself,  a  part  of  the  purchase  money  being 
paid  by  the  purchaser,  and  judgment  notes  for  the  balance  of  tiie  same 
given  by  the  trustee,  and  the  kmd  is  sold  on  a  judgment  on  one  of  said 
notes,  the  trustee  having  paid  no  part  of  the  purchase  money,  the 
balance  of  the  proceeds  of  sale,  after  payment  of  the  purchase  money, 
is  payable  to  judgments  against  the  purcnaser,  insteaa  of  to  judgments 
against  the  trustee. — ReecPs  Appeal^  476. 

7.  A  purchaser  of  land  firom  one  who  is  in  &ct  a  trustee,  but  who  sells  in 

his  own  right,  may  defend  against  the  payment  of  the  purchase  money, 
although  he  has  accepted  a  deed  and  given  his  bonds,  on  which  judg- 
ments nave  been  entered.  He  may  Imve  the  jud^ents  opened  and 
may  make  defence  on  the  ground  of  want  of  titie  in  the  vendor. 

A  purchaser  of  a  trust  estate,  without  notice  of  the  trust,  will  be 
protected  to  the  extent  of  his  payments  made  before  notice  of  the 
trust— JB^A  V.  Uhriehy  636. 

8.  Where  an  administrator  purchased  at  sheriff's  sale,  land  bound  by  a 

mortgage  for  the  payment  of  a  number  of  bonds,  most  of  which  be- 
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longed  to  the  estate  of  his  intestate,  and  paid  no  money  for  it  out  of 
his  own  funds,  but  the  purchase  money  was  settled  by  usmg  the  bonds. 
In  the  event  of  a  sale  and  conveyance  by  the  said  administrator  of  the 
land  as  his  own ;  but  where  only  a  small  portion  of  the  purchase  mo- 
ney has  b^n  paid,  the  heirs  of  the  intestate  may  recover  the  land  firom 
the  purchaser — ^he  however  to  be  allowed  for  the  portion  of  the  pur- 
chase money  paid  by  him  before  notice  of  the  trust — Ukrieh'a  Mdrs 
V.  Beck,  639. 

TURNPIKE.    See  Constitutional  Law,  3. 

USAGE.    See  Evidbncb,  1. 

USE  AND  TRUST.    See  Mortqagb,  1. 

VENDOR  AND  VENDEE. 

1.  Though  the  terms  of  sale  be  cash,  a  subsequent  delivery,  without  pay- 

ment, passes  the  property  .to  the  vendee,  not  only  as  against  all  the 
rest  of  mankind,  but  against  the  vendor  himself. 

In  such  a  case,  the  only  remedy  against  the  vendor  is  an  action  on 
the  contract  to  recover  the  price. 

If,  on  a  sale  for  cash,  the  vendee  takes  awBy  the  goods  without  pay- 
ment, the  vendor  should  immediately  retake  them,  and  may  do  so, 
when  necessary,  even  by  force.  By  lymg  by  and  making  no  complaint 
in  a  reasonable  time,  he  consents  to  the  absolute  transmr  of  the  prop- 
erty, and  it  is  oonsequentiy  c(»nplete  against  all  the  world. — Bowen  ei 
(d,  V.  Burk  and  wife,  146. 

2.  Where  a  vendor  of  a  tract  of  land,  whilst  the  contract  is  making  makes 

a  misrepresentation  to  the  yendee,  as  to  the  quality  of  his  tatle,  and 
the  vendee  is  thus  induced  to  purchase,  and  the  land  is  reoo^red  un- 
der a  superior  tide,  the  vendee  may  defend,  on  that  account,  in  an  ac- 
tion on  the  bonds,  ^ven  for  a  part  of  the  purchase  money ;  and  he  is 
not  prevented  from  so  doing,  by  reason  of  having  taken  a  deed  with 
special  warranty. — Foster' 8  mxcidora  v.  GiUam,  Z&. 

3.  Where  a  vendor  or  her  representatives,  after  a  fraud  has  become  known, 

receives  the  consideration  money  agreed  to  be  paid,  by  a  fraudulent 
vendee,  but  where  no  new  contract  for  additional  consideration  has 
been  made,  respecting  tiie  subject  matter  of  the  contract,  it  is  not  such 
an  act  as  will  virtually  re-enact  the  fraudulent  contract  and  estop  the 
heirs  or  representatives  of  the  party  defrauded  from  disaffirming  the 
contract— -JocA^on  v.  SummermUe,  359. 

4.  Where  a  purchaser  is  or  is  not  protected — see  Idem  359 ;  also  Beck  v. 

Uhrich,  636 ;  and  Uhrich'a  heirs  v.  Beck,  639. 

VERDICT. 
Where  the  death  of  a  defendant  is  suggested,  after  judgment  on  the 
verdict,  it  will  furnish  no  ground  for  interfering  viith  the  verdict — Jfc- 
Adams"  E^rs.  v.  StUweU,  90. 

WARRANT  AND  SURVEY.  See  Land,  1. 
1.  Where  application  has  been  made  by  one  for  land,  a^jowing  his  other 
lands,  and  a  survey  is  made  by  the  deputy  surveyor  and  returned,  call- 
ing for  other  land  of  said  warrantee,  to  whom  a  patent  is  granted  for 
the  land  so  surveyed  and  returned,  and  the  same  remuns  undisturbed 
for  more  tluui  seventy-five  years,  the  said  land,  and  the  adjoining  land, 
being  used  as  one  farm,  by  the  virarrantee  and  the  person  now  claiming 
under  him,  a  part  of  the  land  last  surveyed  having  been  long  cultivat- 
ed, and  other  parts  used  as  wood  land,  it  must  to  indubitably  dear 
that  the  land  in  dispute  was  not  embraced  vnthin  the  old  survey,  to  en- 
titie  a  person  to  claim  under  a  new  vran^mt  a  strip  of  land  lUl^ed 
to  be  vacant  between  the  two  old  surveys. 

It  is  incumbent  on  him  who  alleges  that  such  a  vacancy  essts,  to 
show  affirmatively  that  the  lines  of  the  two  old  sozyeys  were  aotoally 
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mm  upon  the  ground,  and  that  a  yaoancy  exists  between  them.  In  the 
f^senoe  of  clear  proof  that  they  were  actually  run,  it  will  not  be  pre- 
sumed in  order  to  defeat  the  ola  title. — MaJum  v.  Duncan,  459. 
2.  Where  one  obtains  a  descriptive  warrant,  and  pays  the  purchase  money 
and  office  fees,  and  has  a  survey  made  on  the  grouna,  by  the  deputy 
surveyor,  whose  fees  have  been  paid,  but  whose  return  of  survey  is 
lost,  the  warrantee  continuing  to  claim  the  land,  and  has  a  small  por- 
tion of  it  cleared,  and  cut  timber  on  other  parts  of  it — such  land  is  not 
subject  to  appropriation,  by  warrant  and  survey,  by  one  who  has  actual 
notice  of  the  focts. — Roland  v.  Long,  464. 

WASTE. 
A  tenant  for  life  cannot,  during  his  occupancy,  lavrfully  remove  from  the 

§  remises  buildings  of  a  permanent  character,  such  as  a  two-story  brick 
welling  house  and  bam,  which  were  erected  by  him,  on  the  same; 
and,  in  an  action  by  the  remainder-man,  for  such  removal,  the  question 
is,  whether  or  not,  the  inheritance  has  been  injured  by  such  removal, 
and  the  rule  as  to  damages,  is  the  amount  of  the  injury. 

As  to  whether  the  cutting  of  timber  upon  the  premises  by  the  tenant 
for  life,  be  waste,  will  depend  on  the  custom  of  farmers,  the  situation 
of  tiie  country,  and  the  value  of  the  timber;  and  in  regard  to  damages, 
the  rule  is  the  same  as  above  stated. — McCuUough  v.  Irvin^a  Ex.  438. 

WIDOW.    SeeDowBR,!. 

1.  Widow's  thirds  in  real  estate  not  divested  by  sale  under  order  of  Or- 

phans' Court. — Vandever  v.  Baker,  121. 

2.  The  rights  of  legatees  are  fixed  at  the  death  of  the  testator,  and  the  11th 

section  of  the  act  of  1848,  allowing  to  a  vddow,  who  elects  not  to  take 
under  the  will  her  share  of  the  personal  estate  of  her  husband,  is  not 
to  bo  applied  to  the  estate  of  a  testator,  who  died  before  the  passage  of 
that  act,  though  the  act  of  election  was  not  made  till  after  its  passage. 
— Hinnershits  v.  Bemhard^s  Ex.  518. 

WILL.    See  Ejectment,  1;  Widow,  2, 

1.  Where  a  testator  devised  real  estate  to  his  vnfe  during  her  life  or  widow- 

hood, and  at  her  decease  or  marriage,  tiie  estate  to  descend  to  and  be 
enjoyed  by  his  children,  and  their  heirs  and  assigns  forever,  to  have 
and  to  hold  share  and  share  alike  as  tenants  in  common.  And  in  case 
of  the  death  of  either  of  the  said  children,  his  or  her  share  or  purpart 
to  descend  to  the  children  of  said  child,  or  if  said  child  should  die  with- 
out issue  bom  aUve,  then  the  said  share  to  be  divided  among  and  be 
enjoyed  by  the  surviving  children,  their  heirs  and  assigns  forever,  share 
and  share  alike,  as  tenants  in  common. 

The  VFife  died  during  the  life  of  the  testator. 

Hdd,  that  each  of  the  children  on  the  death  of  the  testator,  took  an 
indefeasible  estate,  in  fee  simple,  under  said  vnll.  That  by  the  clause 
"in  case  of  the  death  of  either  of  my  said  children,"  the  testator  did 
not  mean  "death  generally  or  whenever  it  mi^t  happen;"  but  that  he 
meant,  (his  vnfe  having  died  during  his  life  time,]  that  the  fee  should 
vest  absolutely,  on  his  &ath,  and  that  it  was  not  defeasible  throughout 
the  entire  life  of  the  children. — CaldweU  v.  SkiUon,  152-3. 

2.  A  legatee  under  a  vrill,  who  is  also  the  executor,  is  a  competent  witness 

to  prove  the  execution  of  the  vrill,  he  having  first  renounced  and  trans- 
feired  all  right,  title  and  interest  in  the  wSl  or  legacy. — Search's  Ap- 
peal, 108. 

3.  Testator  bequeathed  to  his  vrife  M.  the  use  of  his  real  estate  during  life, 

and  his  personal  estate  absolutely,  "having  full  confidence  that  she  will 
leave  the  surplus  to  be  ^vided  at  her  decease  justly  among  my  chil- 
dren." M.  took  an  estate  for  life  in  the  personalty,  with  a  power,  in 
tiie  nature  of  trust,  in  favor  of  the  children,  over  me  principal  of  the 
jpersonal  estate,  remaining  at  her  death,  to  be  exercised  by  her  will. 
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and  not  by  any  act  in  her  li^d  time;  and  thoogli  discretionary,  an  nip- 
pointment  by  will  omitting  one  or  more  of  the  children  is  TOidL  Bat 
advances  made  by  M.  dunng  her  life  time  to  her  children,  are  satis&e- 
tion  »ro  tanto,  and  to  be  deducted  from  their  respective  shares. 

The  children  are  not  estopped  from  setting  up  the  tmst  by  reason  of 
recitals  in  deeds  in  which  they  joined,  or  under  which  they  claimed^ 
that  the  personal  estate  had  l>een  devised  to  her  absolutely. — McKon- 
key's  Appeal,  253. 

4.  In  a  wiU,  the  legal  force  of  the  word  heirs,  may  sometimes  be  controlled 

by  the  context;  but  not  so  in  a  deed;  it  is  in  a  deed  a  tenn  of  art — 
HUeman  v.  Bouslaugh,  344. 

5.  To  render  valid  a  vnll  made  before  ihe  nassace  of  the  act  of  27tfa  Janu- 

ary, 1848,  where  the  testator  died  bdbre  me  passa^  of  that  act,  it 
must  be  signed  by  the  testator,  at  the  end  thereof,  with  his  name,  not 
his  mark,  or  his  name  sipped  ihereto  by  some  person  in  his  presence 
and  by  his  express  direction,  and  such  execution  must  be  proved  by 
two  vdtnesses. 

Where  one  vntness  proved  his  signature  to  the  will  as  a  witness,  and 
that  he  signed  the  name  of  the  testator  thereto,  at  his  request;  bat 
where  the  other  witness  said  he  put  his  name  to  the  instrument  in  the 
presence  of  the  testator,  but  though  he  was  brou^t  there  to  sijgn  as  a 
vritness,  that  the  testator  did  not  say  any  thing  to  him  at  the  time  the 
witness  put  his  name  thereto,  and  that  the  t^tator  did  not  say  any 
thing,  that  he  can  recollect,  when  the  other  vritness  spoke  of  signing 
the  testator's  name  to  the  mark,  this  is  not  sufficient  proof  of  &e  exe- 
cution of  the  will.— Borr  v.  OrabiU,  396. 

6.  An  error  in  the  testator's  name  of  baptism,  signed  by  a  by-stander,  to  a 

will,  made  before  the  act  of  1848,  but  consummated  by  tiie  death  after 
it,  does  not  invalidate  it,  if  the  testator's  mark  has  been  put  to  it  with 
his  own  hand. 

The  will  being  made  before  the  act  of  1848,  but  the  death  of  the 
testator  occurring  after,  as  no  estate  vested  in  the  testator's  life  time, 
the  case  is  withm  the  remedial  provision  of  that  statute. — Long  v. 
Zook,  400. 

7.  Where  the  words  of  a  will  are  "that  the  proceeds  from  the  sale  of  my 

real  estate  shall  be  loaned  out  and  amply  secured,  so  that  my  wife  may 
get  the  interest  annually,  as  long  as  me  shall  remain  my  widow,  for 
the  support  of  herself  and  my  daughter;  and  if  at  any  time  she  should 
marry,  then  and  in  that  case  my  whole  property,  prindpal  and  in- 
terest, to  go  to  my  child  or  children  that  I  leave." 

Held,  to  manifest  an  intention  in  the  testator  to  postpone  the  child, 
and  to  bequeath  his  estate  to  his  wife  for  life,  for  a  specific  olyect,  to 
be  defeated  only  by  a  second  marriage. — DcUe  v.  DoZ^  446. 

8.  The  quantity  in  a  piece  of  land  devised,  is  not  to  control  the  boundaries. 

That  tiie  actual  (quantity  in  a  tract  exceeds  that  mentioned  in  the  de- 
vise, is  no  objection  to  the  land  passing  by  the  devise,  iniiere  it  is  mani- 
fest from  the  will  of  the  testator,  that  such  was  his  intention. — Bear 
V.  Bear,  529. 

9.  A  power  given  to  executors  to  sell  at  the  death  of  the  vndow,  is  well  ex- 

ecuted, if  the  widow  for  whose  benefit  the  sale  vras  postponed,  as  one 
of  the  executors,  joins  in  the  deed,  and  the  fee  will  pass  to  tiie  pur- 
chaser. The  intention  of  the  testator  governs  the  case  and  makes  it  an 
exception  to  tiie  general  rule,  that  a  devise  to  executors  to  seU  upon  a 
contingency,  cannot  be  executed,  till  the  contingency  happens.  The 
remainder  men  cannot  complain,  that  the  particmar  estate  vnis  yielded 
before  it  would  otherwise  fall:  and  especiiQly,  if  benefitted  by  an  early 
application  of  the  proceeds. — Oast  v.  Fort&r,  533. 

10.  Executors  not  bound  to  become  a  party  to  an  issue  of  devisavit  vel  non, 
unless  imdemnified  against  the  costs  of  itSoyer's  Appeal^  569. 
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WITNESS.    See  Will—Evidenci. 

1.  In  a  suit  on  the  official  bond  or  recognizance  of  the  sheriff,  where  the 

question  at  issue  is  the  negligence  of  the  deputy  of  the  sheriff,  the  de- 
puty is  not  a  competent  witness  for  the  defendant,  unless  he  be  releas- 
ed.— Dorranc^g  Admr^s,  v.  Ctmi'th  160. 

2.  In  an  action  to  recover  a  sum  of  money  paid  for  a  promissory  note,  on 

which  the  indorsement  was  forged,  brought  by  the  purchaser  of  the 
same,  against  one  whose  name  was  indorsed  upon  the  note,  and  where 
the  suit  was  broujght  upon  a  receipt,  giyen  by  the  defendant,  acknow- 
ledging the  receipt  of  the  money,  to  recover  winch  the  action  was 
brought;  the  maker  of  the  note  is  a  competent  witness  to  contradict  the 
receipt,  and  to  shew  that  the  money  stated  in  the  receipt  was  not  in 
&ct  received  by  the  defendant,  but  by  the  witness;  and  that  the  defen- 
dant had  no  interest  in  the  transaction. 

It  is  also  competent  for  defendant  to  shew  that  he  was  requested  by 
plaintiff  to  sign  said  receipt,  as  he  was  a  broker,  in  order,  in  tiie  view 
of  the  parties,  to  make  le^  the  loan  of  money,  at  a  higher  rate  than 
the  legal  rate  of  discount;  and  not  with  the  view  of  his  being  liable. — 
Dution  V.  TOdm,  46. 

3.  It  is  not  necessary  to  call  all  of  the  subscribing  vritnesses  to  an  instru- 

ment of  writing,  to  prove  its  execution.— Jfc-idam*'  Ex^rs,  v.  Siil- 
well,  90. 

4.  A  legatee  under  a  will,  who  is  also  the  executor,  is  a  competent  witness 

to  prove  the  execution  of  the  vrill,  he  having  first  renounced  and  trans- 
ferred all  right,  title  and  interest  in  the  wiu  or  legacy. — Search's  Ath 
peal,  108. 

5.  A  joint  trespasser,  if  called  by  the  opposite  party,  may  testify  against 

mmself ;  therefore,  a  constable  who  made  the  levy,  which  is  complain- 
ed of,  under  an  execution,  may  bo  a  witness,  if  called  on  the  part  of 
the  plaintiff,  in  the  action. — Bowen  v.  Burk,  146;  Kenn/edy  v.  Phi- 
lipi,  408. 

WRIT  OF  ERROR.    See  Ebrob;  Practice,  2,  3. 
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